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:evll bbncm. 


APPELLATE CIVIL 


Before Bir L, M* Jenhlns, Chief Justice^ Mr, Justice Orom^ M\\ Jmtiee 
Baitij, and Mr^ Justice listen, 

ICASHIRiM AJTD ASTOTHER (oRKlIIfAL ApPLIOAOTS), ApPELLAKPS, V, 
PAiS^DU AJiTB OTHERS (ORiai2TAL OpPOJfEKTS), EESPO]Sri)E]SrrS/5^ 

Lunitatlon Act {XV of 1877 ), soheduh II, article 179 — Instalments^ 
Instalment deeree-^Befatdt m papjient of imtalmenU-^Bilbseq^uent paij- 
nient and acceptance of overdue instalments — Waiver. 

A decree obtained on tlio 27tli Jniie, 1887, by a mortgagco against his mort- 
gagor direiited that the sum of Es. 1,050 should be paid by yearly instalments of 
Es. 55, tho instalments to bo paid in the month of April in each year. It further 
provided that, in ease of default being made in tho payment of any two oonsecu- 
tive instalments, the plaintifi: should recover possession of the mortgaged property. 
The defendant did not pay in April, 1891, or April, 1892, the iiistalmonts duo in 
those months as ordered by the decree, but he paid them, and they wore accepted 
by the plaintiif, in tlie months of May, 1891, and May, 1892, respectively. He 
also paid subsequent instalments, jind up to 1895 no single instalment remained 
unpaid at the d;do at which tluit immediately ■ succeeding it became due. Biit 
he again failed to x^ay two consecutiv<? instalments, viz., those due in 1896 and 
1897, and he paid, nothing subsequently* In July, 1899, the j)Iaintifl: applied for 
execution of the decree, contending that his right to execution arose in 1897 , 
under the terms of the decree. The lower Appeal Court hold that the plaintiff’s 
right to execution had arisen in 1892 and that his present ap^dioation w;..s 
therefore barred by litoitpitiom On a|)pea! to the, High ^ Court,' 

MMi (by tho’ Eidl Bench, reyersing' the decree' of the lower Court) that 
having regard to the payment and acceptance' of instalments’ in this case 'snbso- '• 


* Second Appeal .Ho. 205 ol ^90?- 
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qtiesitly to 1892, tlie parties liacl Been remitted to tBe same position as they would 
Bave Boon in if bo default Bad tlieii occurred, and that on the subsequent:: 
default in 1897 tlie plaintiiFs right to execntion arose and tlaat consequently Ms 
application in 1899 was in time. 

JPer Jenkhis, fJJ , ; — The true view appears to me to be that, tliouifii there 
may bo a faihiro to pay punctually under an instalment decree, still the subse- 
quent conduct of the parties may preclude either of thorn from afterwards 
asserting that paynnent was not made regularly and in satisfaction of the 
obligation under tlie decree ...... This view is not far, if at all, removed 

from an application of the doctrine of estoppel, for it ■would be but an elaboration 
of it to say thot if each of the parties has by Ms acts intentionally caused the 
other to believe that the payment was a regular satisfaction of the obligation, 
and the parties have acted on that Ixdief, neithex'* can afterwards deny the 
regularity. 

It is a fundamental proposition of la'w that xxavment and acceptance of 
ovea'duo instalments cannot by themselves prove a waiver. The point is one to 
]:>c determined on the cn*cunistances of each case. 

Dtilsooh V. and Balqji v. SahJmrmi^) commented on. 

Second appeal from the decision of R^o Bahddiir &. B. 
Deshmukh, First Class Subordinate Judge of Satara with 
Appellate Powers^ reversing the order of Eao S4heb G, B. 
Laghate, Subordinate Judge of Karad,in an execution proceeding. 
Application for execution of a decree. 

One Gopaiji bin Bhagoji obtained a decree (No. 125 of 1887) 
against Ms mortgagor, Eamji bin Mankoji. The decree waa dated 
the 27th June, 1887, and directed payment of the mortgage-debt 
by instalments payable in April of each year as follows : 

The plaintiff, that is, the judgment-creditor Gopaiji Bhagoji, do recover 
the sum of Es. 1,050, including the costs of the suit, by instalments of Bs. 55 a 
year, the first instalment of Es. 55 to be recovered in April of 1 888 ; and so on 
in future Bs. 55 in April of each year until the whole amount of R$. 1,050 
is paid off. That if default bo made to pay any two consecutive instahaents, ' 
til© plaintiff do recover possession of the mortgaged property and pay the Gov* 
ernment assessment thereof and enjoy the xxroiits in lieu of interest. 

The first instalment, which became clue in April, 1888,, ,was 
paid in April, 1889 ; the second .and third instalments 'were paid ' . 
together in April, 1890. The next, three instelments were paid 
in May, 1891, 1892 and 1893, and the seventh and eighth 
instalments were paid together in April, 1895. The instalments , > 
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due in April, 1896, and April, 1897, were not paid, nor was any 

subsequent instalment paicL 

The plaintiff claimed that under the terms of the decree his 
right im recover possession in execution of the decree arose on 
the defendants' failure to pay the instalment due in April^, 1897, 
Under article 178 or clause 6 of article 179 of schedule II of 
the Limitation Act (XV of 1S77) he was bound to apply for 
execution within three 'years from the date his right accrued. 
In October, 1898, accordingly, an application for execution was 
presented, but nothing further was done. On the 8th July, 
1899, the sons and legal representatives of the plaintiff presented 
a fresh application to the Subordinate Judge, who ordered 
execution to issue if the amount due under the decree was 
not paid within four months. The following was his order : 

Tliero aiipears to be no objection on the ground of limitation as contended by 
tho applicant (judgment-debtor). 

As to the prayer of the applicant (judgment-debtor) for instalments, there is 
no material before the Court to show the condition of the defendants, But as tho 
whole property of the applicant is now to go by this darhhast into the possession 
of the execution creditor, I would as a last resort give to the applicants four 
months" tioiG for payment of the decretal debt. 

Execution as prayed for to issue after four months from this date. 

On appeal by the defendant iPandu, the Judge reversed this 
order and rejected the plaintiffs application for execution as 
barred by limitation. He held on the authority of Dtdsooh v. 
Cliugon and Ilati Devehand v.', Naroji ^2) that the plaintif^^s 
right to execution arose when the defendants for the first time 
made two consecutive defaults, viz. in 1891 and 1892, and that 
his present application w’^as, therefore, too late (see article 178 
and clause 6 of article 179 of schedule II of the Limitation 
Act, X V of 1877) . In 'his judgment he said : 

The main question to be decided in this case is whether or not the davhjiast 
is barred by the Law of Limitation. In deciding this point it will have to be 
found when did the cause of executing the dooroe sought to, be executed accrue 
to the legal representativos of the deceased judgment-creditor Gopaiji bin 

Bhsgoj!#, ^ \ ' ' ' ' , ^ , ' , ’ ' 

The decree sought to be executed is payable by yearly instalments of Es. 55, 
with aprovi:fo that, in default of payment of. any two consecutive instalments, 

‘ a)"(l877) 2 Bom. S50. ■ f) (1894) Fi'J, p* 407. ' ' ' , ‘ . l' : ‘ 
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tlie judgment-creditor to recover possession of tlie mortgaged property under 
certain couclitioiis. The decree has directed that each instalment shall bo paid in 
April of each year. The whole amount of Bs. 1,050 is directed to be paid by 
instalments of Bs, 55 a year. The decree is dated 27th day of dune, 1887. The 
amount will he paid off by twenty instalments. The first instalment was d^e raider 
the decree in April, 1888, and the last instalment will he due in April, 1907 A.n. 
It appears from the decree executed that the first instalment was due in Ajiril, 
1888, the second in April, 1889, the third in April, 1890, the fourth in April, 
1891, and the fifth in April, 1892, and so on nntil April, 1907. 

The legal representative of the deceased judgment-debtor has put in six 
receipts for the payments made by him and by his father to the deceased judg- 
ment-creditor Gopalji. These receipts show that a default was made to pay 
the instalment for 1891 and that for 1892, The judgment-debtor has, therefore, 
made two defaults, and this circumstance entitles the judgment-creditor to take 
possession of the mortgaged property for the remaining debt. 

It is evident, therefore, that the cause to present the darhkast accrued to the 
judgment-creditor ill ApriV 1892. 

The darJehast'i therefore, ought to have been made within three years from the 
dates on which the two instalments fell due and were not made. This shows 
that darhliast if not made in April, 1895, is evidently barred by the Law of 
Limitation. 

The darhJiast is made in J iily, 1899, that is, within one year from the prcvimis 
darhhasti which was given in October, 1898, which was also barred by limitation. 
That time-harred darhhast cannot be considered to be a proper and legal step 
taken in executing a decree so as to allow a second darMast witlnn three years 
from that date. Article 179, schedule II of the Limitation Act (XT of 1877), 
clause iv, provides a limitation of three years for an apx>lication for the execution 
of a decree or order of any Civil Court from the date of the decree ; but, where 
the application has been made, from the date of applying in accordanoe with law 
to the proper Court for execution or to take some step in aid of execution of 
the decree or order. The Bombay High Court have ruled in I. L. E» 15 Bom., 
page 237, that the application for execution contemplated in ciaiise iv 
of article 179 of schedule II of the Limitation Act (XT of 1877) must be one 
made in aceordanoe with law. This evidently means that a tfme-barred 
previous application for execution cannot<give a fresh point to start for counting 
the limitation of three years for a subsequent like application. 

Belying, therefore, on I. L. E. 2Bom., page 856, and E J. for 1894, page 407, ’ ' 
I hold that the darhliasf presented by the legal representatives of the decree- 
holder on the 8th July, '1899, is evidently barred by the Law ol limiktioa, 
and ought to be dismissed on that ground. 

The plaintifl preferred a second appeal, which caine on: for 
hearing before Jenkins, C.^., and Aston, J. After argnment ilieir 
Lordships referred the case to. a Full Bench for decision. The 
following' was the referring judgment; 
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JlNKiHS, C«J. : — This second appeal arises' out of. ■: certain' 
execution proceedings, in which it has been held that the decree- 
holder is barred by the lapse of time, from enforcing his decree* 
Frorii^tliis he appeals. 

The decree was the result of. an .amicable' settlement, and.^'it^ 
was thereby ordered ‘'‘'that the' plaintiff,' that is, the judgment- 
creditor GopaljiBhagoji, do recover the sum of Rs. 1,050, including 
the costs of the suit, by instalments of Es. 55 a year, the first 
instalment of Rs. 55 to be recovered in April, 1888, and so on 
in future Rs* 56 in April of each year, until the wdiole amount of 
Rs. 1,050 is paid oflF. That if default be made to pay any two 
consecutive instalments, the plaintiff do recover possession of the 
mortgaged property and pay the Government assessment thereof 
and enjoy the profits in lieu of interest/^ 

The instalments were paid as follows : 


M instalment 
2nd and Srcl instalments 
4th instalment 
5th instillment 

6th instalment 

7tli and Stli instalments 


... 22nd April, 1889. 

li^th April, 1890. 
... M May, 1892. 
... 9tli May, 1892. 
... r2tli May, 1803. 
... letli April, 1805. 


No subsequent instalment has been paid. In October, 1898, 
the plaintiff presented a darlihast praying for execution, but 
apparently it came to nothing. On the Sth July, 1899, he 
presented the present clarkhaM^ but it has been held by the 
lower Appellate Court that it is barred by limitation. 

There is no doubt there had been failure in punctual payment 
of two successive instalments more than three years before the 
presentation of the ilarkhmt of^l898, and the question is wdietlier, 
by the payment and acceptance of the several instalments as above 
stated, the parties have been remitted to the same position as 
they wmuld have been in, if no default had oecuiTed. There is a 
conflict of view as to the possibility in law •of such a waiver, 
and , ill illustmtion of this we may (without at this stage 
exhaustively citing tho rival authorities) point to Dukook v. 
Olttgfofi the one side ^ and Malsjl v. SMaramP^ Mm' 


1902. 
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Cnlpo V. Mam Chunilef and Mon Holm'll purga Churn 
on the other. Certainty as to instalment decrees is so important 
’ for the mofnssil Courts, that we refer to a Full Bench the 
question, whether by reason of the. payment and acceptance of 
instalments in this case the application for execution is wdthiii 
time. 

The reference came on for argument before a Full Boiicii consisting of 
Jenkins, CJ., and Crowe, Batty and Aston, JJ. 

Ocmpat 8. Mao for the appellants (plaintiffs) : — We submit that 
the plaintiffs* right to execution arose under the terms of the 
decree on the failure of the defendants to pay the two instalments 
due in April, 1896, and April, 1897, and that this application is^ 
therefore^, not barred by limitation. No doubt the defendants 
failed in 1891 and 1892 to pay the instalments punctually and 
the plaintiff might then have obtained execution, but, we submit, 
he was entitled to waive his right ; that he did so by subsequently 
accepting payment of the overdue instalments^ but that on the 
later default of the defendants the plaintiffs*’ right to execution 
again accrued. The provision in the decree is for the benefit of 
the plaintiff and it is open to him to waive any default, and 
limitation will only run against him from the date of the last 
default which he has not waived. For a similar provision on a 
promissory note or bond see article 75 of schedule II of the 
Limitation Act (XV of 1877). 

A waiver is the abandonment of a right : Sehivfa \\ GarJiiJ^ 
Whei'e a debtor pays and the creditor accepts an instalment 
overdue;, then the creditor waives his right as against the delator 
in respect of such instalments and the debt still rema.ins paj-alie 
Cheui Sash Shah v, Madtim Munchd , Nt-lMadhuh v. Ila'MSod;^ \ 
Ram Culpo v. Ram CJmnder ; Mou Mohm \\ Rurffa Churn ; 
Emri Penhad r.Easib ; Sri Raja Fapamma v. Tohii fenkid'ijM 
Sri Raja Satraekerlav. Sri Raja 8iiarama(^> ; Maffappu w 

(0 (1837) 14 Cal. 352. (8) (issS) 0 Cal. 867, 800. 

(® (1858) 36 Cal. 502. , (1804) 21 Cal. 312. 

' (3) (3888) 38 Oil. B. 273, 2S^,,^ C) {JS7o) 5 M. H, C, It. 108, , ' 

W. (1870) 6 CaK 87,100. ' (8) (issO) 3 iM. dl. 

(9) (1889) 12 Mad. 102. 
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Bajeswara Ban v. Hari ; Gyati Okund v. Jawahir ; BadJia 
Prasad v. Bhagwan^^^ ; Shankar v. Pal]ga PrasaclA^> 

The decision in Navalmal v. Bhondiba^-^^ is in conflict with the 
subsequent decision in Gmma Bamherslieb v. BUhi, HaribaJ^^ 
The case of Buhooh v. Ohugon Namin''-’’') was decided under Act 
IX of 187L In Hanmantram v. Arthur Boioles^^) there is an 
observation that an acceptance of an overdue instalment amounts 
to a waiver. The ruling in Babaji Ganesh v. Sahhara-m Parash- 
rmn^) narrows the effect of the payment and acceptance of an 
overdue instalment. That ease is^ however, distinguishable from 
the present, because there the payment was on account of the 
whole debt and not on account of an instalment. 

The principle laid down in BamUruJina v. BagaJ'i,^)^) Navalmal 
V. Bhondiha'^) and Hmmantram v. Arthur Boioles^-^) is the correct 
principle and should be followed. 


Kashieam: 

V, 

Patou, 


S, B. BalMc for the respondents (defendants) := — In execution 
of a decree there can be no waiver merely by acceptance of an 
overdue instalment. The principle laid down in Buhooh v. 
Chigoii Namin'))’) is correct. Article 179 of the Limitation Act 
does not mention waiver. That Act provides for waiver of 
contractual debts : see article 7 6. If the doctrine of waiver be 
applied to judgment-debts, an addition will have to be made to 
article 179. 

When there is a specific enactment, the Court’.cannot act on 
general principles. Whether article 179 or 178 applies, the effect 
would be the same. The Calcutta rulings arc, no doubt, against 
our contention. The decisions of the Madras High Court prior 
to Majesxoara Bau v. in which there was a decree and 

which is distinguishable, wei;;p in cases based on contract ; so 
also the cases of this High Court, except Buhook v. Ohugon 
Nanu^A^) which is in our favour. In all the Bomhay cases the 
doctrine of waiver has been applied to contract debts only. In 


m (1876) 1 Bom. 125, 130. 
ip (1877) 2 Bom. SoC. 

(8) (18S4.) 8 Bom. 561. 

.{!)) (1S92)17Soi«. ,555, 5S8. ■ 
dO) (1868)' 5 Bom. H. C.A.SS, 
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1^01 Balaji Ganesli v> Sahharam Paraslimm^'^'^ there is an expression 

Kashieam of opinion in favour of the doctrine contended foi% hut the 
P'A^F. decision was on other grounds. In Sati BeveJmii v* 

this Court refused to adopt the doctrine of waiver in tlic case 
of judgment-debts. The decisions of this Court have been 
consistent and should be followed. 

Jenkixs, C J, from the dates on which the several 
instalments wei-e paid it appears that, though certain of them 
were paid after the date on which they were properly due, at no 
time up to 1895 did any single instalment remain unpaid at the 
date when that immediately succeeding it accrued due. This 
might serve to distinguish the present case from the decision in 
, Bidsooh V. Chugon j but I desire to place my decision 

on broader grounds^ believing that thereby a solution of the 
diffioulty attending instalment decrees will be furnished^ which 
will be more easily apprehended by the mofussil Courts^ than if 
I limited myself to the refinement which the distinction above 
referred to would involve. 

Though the decree is equivocal on the pointy I will assume^ as 
most in the defendant's favour^ that on two successive defaults 
■ ' the instalments thenceforth ceased^, and the plaintiff was reli> 

' gated to his right to recover the balance of the decretal sum by 
taking possession. And yet.. we. find. that,. after, tlie,„„cl6fault oxi" 
which the defendant relies^ instalments were paid by the 
judgmenWebtor and accepted by the decree-holder ; that tliough 
the first and second instalments were late, the third was paid 
within time ; and that while the fourth ' to ' the seventh ' were 
^ beyond time, the eighth instalment was paid and accepted within 

the prescribed period, » 

In April, 1895, therefore, every instalment then clue had been 
paid, and there were no arrears, so that, if limitation be reekonec! 
from 'defaults after that date^ the present application 
time. Must we^ "Notwithstanding this, hold that the pkintill is 
barred because his right' to recover possession arose on the 
defendants previous failures, to make punctual payments ?' 
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Ill Bombay there are two difficulties in tlie way of our holding 
'■^that the. plaintiff is, not „barred. ... 'First, it lias been held that .the'. 
..■statute, of limitation operates, , notwithstanding siibs'eq[nent "p.ay«., 
mcnt ol overdue instalments ; and^ secondly, that payments of 
overdue instalments cannot by themselves prove a waiver. It 
is because of these two difficulties that this case has* been referred 

4 . 

to a Full Bench of this Court. 

The origin of the view that failure to pay in accordance with 
the terms of an instalment decree is not affected for the purposes 
of limitation by subsequent payment and acceptance^ is to be 
found in the decision in Dulsook v. GlmgonP-'^ Notwithstanding 
the high respect that must at all times be jdelded to the opinion 
of the learned Judges responsible for that decision, it undoubtedly 
detracts from its value that the case was unargued, and this dis- 
advantage is, I think, apparent in the somewhat inconclusive 
reasoning on which the opinion is supported. 

In the Courts of the other Presidencies it has been repeatedly 
recognised, that there are pertinent considerations which were 
not discussed or alluded to in 3)ulsook^s case. It has been 
said that to the general rule, by which a decree-holder would 
ordinarily be barred of his rights under an instalment decree, 
there is an exception where the default has been waived. 
Thus in Mon Mokm Ro^ v. Btirga Chiirn^^ it was said (page 

First, it is a general rule that where a decree or order makes a sum of money 
payable by instalments on eerlaiu dates, and provides tliat> on default in payment 
of one of the instalments, the whole of the money sliall then become duo and 
payable, and be recoverable in cxeeution, then, under artielo 179 of the Limita- 
tion Act,.,.... limitation commences to ran when the first defaidt is 

made. 

Thor© has, however, been engrafted upon that general rnlo an foxcoption in 
cortalii cases. That exception •! understand to be this, that if the right to 
enforce pajiiient of the whole sum due upon default being made in the payment 
of an iiisialmeiit has been waived b^v subsequent payment* of the overdue instab 
meiit oa the one hand and receipt on the .other, then, the penalty having been 
waived, the jmrties are remitted to the same , position 'as they would have been 
M i£ no 'default had ocmitrecl* ■ ' 
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Though it may be no more than a matter of form, I am 
averse to treating the operation of suhseijuent payment and 
acceptance as an exception to a general rule. It creates a doubt 
•whether we have found the true rule. So I would venture to 
express the position in somewhat difterent language. 

The true view appears to me to be, that, though there may be 
a failure to pay punctually under an instalment decree, still the 
subsequent conduct’of the parties may preclude either of them 
from afterwards'asserting that payment was not made regularly 
and in satisfaction of the obligation under the decree. This is 
illustrated by the case of Norton v. Woodp-^ where the obligee 
under a bond bound himself not to call in the principal for 
a specified period, if interest were regulaidy paid. On two 
occasions interest was paid after the due date. In delivering 
his judgment Lord Lyndhurst said : 

The question ■whether payment of interest tendered after it is due and accepted 
by the creditoi’ is or is not a regular payment, is one which, at law, "^vonl'l bo 
left to the jury. As to the construction to be put upon the memorandum, I 
agree •u'ith the Yiee-Ohancellor, and then the only remaining question will be 
whether this amounts to a regular payment of the interest. Ui)on that point 
I feel myself bound to express a different opinion from that entertained by 
His Honor. I think, if money is tendered after the period when it became due, 
and the person to whom it has been paid does not .see fit to refuse it, it is a 
waiver of the’, objection ; it must be taken as a regular payment if the person 
receives it the day after without making any objection. 

Here, then, we have a recognition of the principle involved in 
the maxim unmquisqtie potest remmoiari juri pro se introdueto, 
whose modern application has been asserted by Lord Selborne 
in the Great Uastern Railway Company y, Qoldsmiih,^^^ even where 
the Jm renounced was the creature of a statute charter. It is 
true that in Worifoa V. Woodfi'> th(? delay in payment was small, 
but that does not disturb the principle on which the deci.siou 
rests. Also, no doubt, . in that case the rights were epatraetuai 
and not decretal, hut this is a distinction in a circumstance not 
really material, for the ease of Great Maakrn Railway Compam 
shows that the maxim is not limited in its opOration to rights 
arising from convention. 
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An exposition of the law on the same lines is to be found in 
the judgment of Lord Hatherlay in Thompson v. Mndson,^^'> where 
he says (page 17) : 

It is sTinply (as Lord Justice Turner put it) that, upon one of the conditions 
heing broken, a concession is made in respect of that one condition, with regard 
to which the appellants could never again insist upon their complete rights. 

This view is not far, if at all, removed from an application of 
the doctrine of e.?toppel, for it would be but -an elaboration of it 
to say that if each of the parties has by his acts intentionally 
caused the other to believe that the payment was a regular 
sati.sfaction of the obligation, and the parties have acted on that 
belief, neither can afterwards deny the regularity. 

The vice of BulsooFs case^^\ as it seems to me, ns that it stands 
on too narrow a basis : it insists on the default to the exclusion 
of all else j while the truer view would seem to be that default 
may, under the influence of after-events, cease, as between the 
parties, to bear that character. Whether this change has come 
about in any case is, in the language of Lord Lyndhurst, “to be 
left to the jury,” that is to say, it can only be determined by 
reference to the circumstances of each case. 

Thus to take the facts of this ease. Could the decree-holder 
in May, 1892, have successfully applied for possession ? Would 
ho not at once have been met with the objection, “ All the instal- 
ments due to this date have been paid to you, and accepted 
by you as such in satisfaction of the obligation created by the 
decree : you were only entitled to those instalments on the 
hypothesis that the instalments still continued payable, and could 
be so paid in satisfaction, and that excludes the idea that the 
right to take po.ssession exists : you cannot he heard to say that 
there has been a default which %ntitles you to take possession f” 
I think fee would : and that the objection would have prevailed. 
But if he could not have taken possession, he could not be barred 
( of that right, if by default it later arose. There cannot be 
approbation and reprobation. The soundness of this view may 
bo tested thus: if in this case all. instalments save the last two . 
; had been punctually paid, wOuIdthe unpunctual payment of those 
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two^ after they had in fact been paid and accepted;, have entitled 
the decree-holder to possession ? Surely not. And the reason 
must be^ that he could not after acceptance of those instalments 
be heard to say, that they had not been paid and acce]^ted as 
regular instalments in satisfaction of the decree. 

I recognise to the full the paramount duty of keeping the 
decrees of the Court inviolate, but, in my opinion, there is no 
evasion of that duty in the application of the considerations I 
have discussed. The terms of the decree are not thereby modi- 
fied ; it is only that, in obedience to a well established principle, 
a limit is placed on permissible proof, so that it becomes baj^ond 
the power of the person affected to lead the evidence requisite 
to bring into play the particular provision of the decree, and of 
things that do not appear and things that do not exist, the 
reckoning in a Court of law is the same (per Lord Halsbiiry 
in Seatoib v. Burnand^'^^)* 

It is unnecessary to discuss further than they were in argu- 
ment the decisions of the other Courts, not because they are 
undeserving of consideration — they have been most fulty con- 
sidered — but because there (so far as I can see) views similar 
to those I have expressed, though perhaps differently fminecl, 
prevail. Indeed, it is because the consensus of opinion elsewhere 
favours the view that subsequent payment and acceptance of 
overdue instalments must be taken into consideration for the 
purpose of applying the rules of limitation to an instalment 
decree, that this reference has been made ; for it is, in my 
opinion, desirable and in the interest of justice that, so fat as 
possible, there should be unanimity between the several Courts 
on those matters, where local considerations do not call for 
different results, It might be said that we should observe tlie 
maxim stare decisisy but, outside the realm of property law, 
that rule loses so much of its importance, that it ought not to 
weigh with us in the present case. 

I BOW proceed fo deal with the second of the two clifEcuIties 
which confronted the referring Bench, viz., the opinion expressed 
in Balajiy. Sakharam^^^ that payment and acceptance of over*' 
due instalinents cannot by' them'selves prove waiver. This (if 

^ ^ d) (1900) App. Ck IBS at p. JB9. (2) (|892) 17 Bom. at p. Bfifc ' ' 
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Jntendecl^'M proposition . of law) is opposed to tlie'^ 

view expressed in several Calcutta cases (Earn Culpo v. Bam 
yOkmiier^ I 'Mou:^ ,v. Durga Chmn^^^i Murri PeTshad 'Y.\ 

Wasib §ing¥^^)j and in its operation conflicts with the decision 
of Lord Lyndhurst, which I have already cited. In rny opinion 
the point is one to be determined on the circumstances of each 
case^ and unless the proposition in Balaji v. SahJmrcmd^'^ was 
intended to be limited to the facts of that case^ I think it cannot 
be sustained^ and that we should decline to follow it* 

The result is that^ in my opinion^ we should answer the 
reference by holding that, having regard to the payment and 
acceptance of instalments in this case^ the application is within 
time. I think we are entitled so to decide^ notwithstanding that 
this is a second appeal^ for it is a mixed question of law and 
fact that is involved* 

I am glad that it is open to us to come to this conclusion as 
to the effect of waiver on instalment decrees ; for^ though in this 
case the result is that a judgment-debtor is held to his obliga- 
tion^ to hold otherwise^ instead of being beneficial to judgment- 
debtors generally^ would preclude decree-holders under instal- 
ment decrees, however favourably inclined^ from acting with 
reasonableness, and would possibly in the result throw debtors 
(to use the language of Lord Selborne in GoUerell v. 8tTaUo¥^^) 
^^into the hands of those who indemnify themselves against 
'extraordinaiy ;risks by exte^ .. 

At the same time, I think it would be a wise precaution, and 
possibly would save litigation in the future, if judicial officers 
in this Presidency, in framing instalment decrees, %voLild make it 
clear that the rights consequent on defaults are dependent on'a 
positive election by those in whose interests they are intended 
to be created# 

^ „ teowE, J. : — concur. 

' ' ' Batty, J. I concur. The tender on one si(le and acceptance 
on the other of instalments as' such appears to . me to create an ^ 
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estoppel, whicli precMes both parties from offering evidence of 
an alleged default wbich each party had by his conduct induced 
the other to believe had not occurred. 

The theory of waiver by the plaintiff does not appearHo me 
equally consistent with a strict construction of the decree, as 
that theory would require to he supplemented by a corollary 
that plaintiff could not only waive his right to recover in lump, 
but could also revive a right ese h^pothesi otherwise extinguished 
to recover by instalments. 

Aston, J. I concur with the judgment of the Chief Justice 
and would add the following remarks. 

On the point, what constitutes waiver, Mr. Bao for the 
appellant has cited decisions of the Calcutta, Madras and Allah- 
, abad High Courts, some with reference to instalment decrees 
and others with reference to instalment bonds, in some of 
which, from the fact of payment and acceptance of an overdue 
instalment, an inference has been deduced that the creditor or 
the decree-holder had in fact waived the benefit provided by the 
bond or the decree, the benefit waived being in those eases a 
right to recover at once allithe instalments remaining due. The 
principal cases are discussed in Sitah v. 

SK^The ; Calcutta ■ - ease Eum 

decree case, does not go so far as the case of Shanjear v. Jalpa 
\ PramiWi j hut it was said (p. 647) : “ We cannot hold that more 
, abstinence from suing can amount to waiver or that there can 
he any waiver so as to affect limitation save by payment and 
acceptance of an overdue instalment. Nor do we think that any 
distinction “can be drawm ..... between a case in which it is 
provided that, on payment of an histalment, the whole amount 
shall hecome due, aud one in which it is provided that on non- 
payment of an instairnent the whole amount m:’'j be sued for. 
There seems no reason why limitation should begin to ruin in 
the one case and not in the other.” In the same ease it was 
held that an uncertified payment, which cannot be recognised 
under section 258, Civil Procedure Code (XIV of 1882), may bo 


proved for the purpose of showing that the period of limitation 
,did:EGt;:::hegin.vto,ruii until the 'default 'made in respect., of the' 
■■■ second ■ .instal ment V , 

In Madras Presidency it was clecided ' !».■ 

that acceptance of the amount of an instalment in arrear, 
on account or in satisfaction of such arrear^ amounts to a waiver 
within the meaning of Act XV of 1877, schedule 11, article 75, 
so as to give a fresh starting point in limitation and to revive 
the right (of the debtor) to pay the debt by instalments. This 
decision, which is cited in Balaji v. Sahharam,^-'^ dealt, it is true, 
with a bond and not with a decree, but there is nothing in the 
Madras decision inconsistent with the view that, in the ease of 
an instalment decree also, such acceptance by a^deeree-liolder of 
an overdue instalment would revive in the judgment-debtor the 
right to pay the decreed debt by instalments, and thus not only 
restore the same conditions of the decree as to subsequent instal- 
ments, but also start a fresh period of limitation. 

Indeed, this is the view which seems to have been accepted 
by this Court in Balaji v. where the principle of 

decision was not that in case of an instalment decree the decree- 
holder has no option but to execute the decree once and for all 
for the whole amount due under it as provided in case of a 
default, but that, on the evidence, it was not proved that the 
decree-holder had accepted payment of an overdue instalment 
on account of the specific instalment in arrear so as to constitute 
■■waiver.-.'-::'" 

For the respondent, reliance was specially placed on BtihooJc 
V* (JkugothP^ which applies to instalment decrees the principle 
on which Gnmna v, was decided as to instalment bonds. 

In Gimm v. Bhiku the plaintiff sued on a promissory note 
which provided for payment by ■ instalments, wdth a stipulation 
of 'any -one"- 'of " these "instalments not being punc- 
tually paid, the whole amount, was to become payable at once. 
The plaintiff alleged that after' a default the defendants made 
and plaintiff accepted payments.'', it'yras.sakl in the Full Bench 
decision in ‘ that case; The .'creditor Js, no doubt, not bound 
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immediately to sue for, or insist upon payment of, the whole debt* 
He may, if he chooses, ^ show forbearance towards his debtor, 
and accept a part of what is due-'. But/ if. he _ does, soy ..he,;, does 
not thereby prevent, or change in any way, the operation of the 
law of limitation, which, notwithstanding any such subsequent 
wish on his part, begins to run from the time of the first default 
rendering the whole amount due/'’ This Full Bench case was 
deckled upon the Limitation Act XIV of 1859, wdiieh contained 
neither the provisions in section 20 nor the article 7d of the 
schedule II in the later Limitation Act, by whicli it is practically 
superseded. But in Dulsook v. Clmgon^^'^ its principles were 
applied to a decree payable by instalments. In this case it 
is remarked by Westropp, CJ. : ‘'"'The principles, however, on 
which that case {Gttmna v. Bhihi^‘^^) was decided apply in 
this case. There is not in the last clause of article 107 
of schedule II of*, the Act IX of 1871, wdiich clause relates to 
decrees payable by instalments, any provision similar to that 
in article 75 of the same schedule with respect to promissory 
notes or bonds payable by instalments j where such notes or 
bonds provide that if default be made in payment of one 
instalment the whole shall be due, fixing that the period of 
limitation shall begin to run from the time of the first default, 
unless where the^obligee -waives the benefit of the provision, and 
then -when fresh default is made. Nor does there appear in the 
new Limitation Act (XV of 1877), schedule II, article 179, 
clause 6, relating to decrees payable by instalments, any sueli 
provision.” Accordingly, it was held that a decree payable by 
instalments, with a proviso that in default of payment of ai^y 
instalment the whole amount of the decree slmll become payaWc 
at once, is barred if application for execution be not made witlriu 
three years from the date on which any one instalment fell duo 
and was not paid. 

In Hirald v. Bttdho^^X the question considtu^ed w’-as wliat' 
constitutes waiver,' and the decision related to an instaimeat 
bond, not to a decree', pay able by instalments. The same reiiiark 
applies to Dedal v. Sadmhw^^'> and to Vt MmlpmnP'^ 
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In Hati Devchancl v. NarojiO) the decision related to a decree 
payable by instalments. The decree directed payments by annual 
instalments from November, 1884, and ordered that in default 
of payment of three instalments the whole amount shall be 
recovered at once by sale of the mortgaged property. The 
instalments were not regularly paid, but between August, 1885, 
and November, 1891, the defendant paid various small sums. 
In 1893 the decree-holder applied for execution of the decree 
to recover Rs. 29, being the balance of the instalments which 
had become due till then, by the attachment and sale of the 
deceased defendant’s moveable property. It was held that 
the application was time-barred, because it was not made w'ithin 
three years from the default in payment of the first three 
instalments. It must be observed, however, that the Judges 
who decided this case expressly stated : “ In the present case 
we do not construe the decree as giving'an option.” 

In the case of Balaji v. Sal-haram^-^ already referred to, the 
dispute was about execution of a consent decree for Es, 1,800 
passed in a mortgage suit, which ordered {inter alia) that the 
defendants should pay ofl the amount by annual instalments of 
Rs. 60 to be paid on the 80th April every year, and on their 
failure to pay any of the '.instalments within the stipulated 
period, the plaintitf should recover the balance of the decretal 
amount by tbe sale of the mortgaged property and from the 
defendants personally. The defendants made default in pajunent, 
but paid various sums later on. The plaintitf applied well 
within time for execution of the decree and to recover the 
balance due by sale of the mortgaged property and from defend- 
aiits personally. The defendants pleaded waiver. No question 
was raised that the plaintiff wa^ left no option under the decree 
to extend the time for payment of any instalment, and the 
decision turned merely upon the.; point whether there was 
sufficient evidence of a waiver.;, 

If the decision in BuUook v. was kitended to rule, 

that: in applying the law of limitation to an application for 
execution of an instalment decree, the, Court executing the 
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decree must confine attention merely to the decree and to what 
is provided within the four corners of the liimitation Act : that, 
in fact, the right to apply for execution, which must accrue 
before limitation can begin to run, cannot be aflected .by the 
conduct or agreement of the parties to the decree, and the 
executing Court is therefore precluded from giving effect to legal 
or equitable principles derived from authority outside the 
sections and schedules of the Limitation Act in determining 
whether the rights of the parties to such a decree have been so 
modified by the conduct or agreement after the decree as to 
affect the law of limitation applicable to an application for its 
execution : then I think, with great deference to the authority 
by which Bnlsook’s cas(S^'> was decided, that we may, for reasons 
advanced by the Chief Justice, well hesitate to accept such a 
proposition. It has not been expressly adopted by any subse- 
quent decision of this Court cited during the course of the 
argument, and such a proposition is opposed to the principle 
upon which, as already shown, subsequent cases in this Court 
have been decided. 

Now the decree of which execution is sought in the present 
case contains no stipulation that the whole balance of the deerctM,! 
debt is to become recoverable at once in execution proceedings 
on the occurrence of the default mentioned in the decree. The 
decree is a consent decree passed in a mortgage suit. It decrees 
payment of a sum specified by specified instalments and it 


a conditional right, the condition precedent to the recovery of 
possession being default by the judgment-debtor in paying 
any two consecutive instalments of the debt decreed. The 
position of a judgment-debtor, who is in default under such 
a decree, though not exactly the same as that of a lease-holder 
whose lease of immoveable property has become determined by 
forfeiture under clause (y), section III of tbe Transfer of Property 
Act (IV of 18 S 2 ),.is sufficiently analogous to make it pertinent 
to observe that such a forfeiture is waived by acceptance of rent 
wbiqh has become due since the forfeifUre, or By any other act 
on the; part of the lessor shoviring an intention to treat the lease 
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;as: iSiilisistiDg. ■ unless'; siigIi acceptance 'is subsequent ■:to a suit ^ ;iii 
ejectment: see section 12 of the Transfer'. :oiI;l\opeiIyV' Act; ^ 
applicable to the : question appears to nne 
to liave>l)eeri laid down in Ramhnshna v. where it Vv'as 

said by Coticli^ C. J., and Newton, J. : Although the instalments 
w-ere not paid by the defendant at the time fixed for pay-*- 
nientj yet the defendants having paid the money on account 
of tlienij and the plaintiff having * accepted it, the payments 
must bo considered as regards both the parties as if made at the 
time fixed, and the plaintiff cannot take advantage of the stipu- 
lation that the sum should become duo on failure to pay any 
instalment, or the defendant rely upon it as making the whole 
debt due and fixing the period from which the time of limitation 
ran/^ That view was accepted by the Legislature as regards 
instalment bonds after a contrary opinion was expressed in the 
Full Bench decision Gnmna v. BJiiku, and the Limitation 
Act (XV of 1877) does not appear to contain any profusion which 
prevents the application of the same principle to instalment 
decrees. But it is a view, which, in my opinion, is not based 
solely upon the doctrine of \vaiver. Where there exists no 
right, tliex’e, I apprehend, can be no waiver. The learned 
Chief Justice has already pointed out that under a decree 
framed in the same \YorJs as the one under consideration, there 
sniglit conceivably be no default except as to the last two 
instalments, wdiich the deereediokler might accept 'when overdue. 
If such a decree-holder, after such acceptance, were, never- 
theless, to apply for possession of the land, because the decree 
awards such possession on default of payment of any two instal- 
ments, the plea of the judgment-debtor would presumably be 
satisfaction, not waiver ; there bmng no right left to be waived 
if the conditional right to possession of the' land as security 
lias ceased to exist as soon aslhe debt 'decreed itself is fully 
discharged, and the security is extinguished.' ■ 

:,To take another illustration. Suppose the'' decree had ordered 
.payment o£ the whole decreed debt oii"''a specified date and had 
'provided that the creditor was to take'postesion in default of 
, such payment. "Tf such a deeree'*^liolder wero'lo accept the whole’' ' 


; ' THDIAH : IjAW BIPOEIS/ : 

sum due under the decree after due date and were nevertheless 
to apply for possession, the defence to such a claim would again 
presumably be satisfaction and not waiver, when tlie decreet! 
debt is discharged and the security is extinguishedv^,^ : ^ 

- arises whether any essential difference 

exists when tlio decreed debt is divided into instalments pay- 
able at stated intervals with the same provision as to recovering- 
possession in execution when there is default in pajing anj owo 
consecutive instalments. Such a decree would be satislled for 
the time being by payment of the instalments on the dates 
specified, and if it would not be straining the interpretatkm of 
such a decree to treat it as satisfied for the time being if the 
decree-holder accepts all the instalments which have fallen due, 
though overdue at the time of acceptance, then in such case.s 
alone there would be no right to possession and no scope there- 
fore for vs-aiver, if such right is lost by acceptance whether 
intended to be waived or not. On the other hand, if the decree 
made all the remaining instalments payable on tlie occurrence of 
a default specified (which the decree under consideration dues 
not do), then, too, if we accept the p-riiieiple laid <iovtUi in liau:- 
chcmcha v. the Court to which application for further 

;5|i|®uilin::o|-'thdfdeerp):is:' -made- -may vwell--^ 
holder: "The judgment-debtor is notin default, the payments 
you have chosen to accept before making your application must 
be treated as if made at the time fixed in the decree, and the 
decree is therefore satisfied for the present and not capaifie for 
the present of further execution/^ 

Under this view, which appears to me to be both reasonable 
and sound in principle, it would be immaterial whether the 
^decree awarded possession or m^de all remaining iiustalmenls at 
once recoverable on the occurrence of the default specified. ; ; 

I therefore; fully agree with the reasons given by the learneil 
Chief Justice for answering the reference in the terms proposed/ 
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Bcfor.G Afr. Justice Crowe and Mr. Jnstice BaMy, 


TEIBfBJ.S',, , TUEAEAM BTAIIC ' akd . ' others ' (oEiaiifAE Deeetoaits), 
Appellants, BHAGCHAND and . another (oeioinal Plaintiffs),; 
..\;Bispondents.'^. ; 


Contract Act (IX of 1872)^ section 74 — JBond — Instcdments — Faihcre to pajj 
instahnents —Interest at a higher rate from the date of the irans action— 
Penalty* 


Defendants borrowed a sum of Es. 200 from tbo plaintiffs and gave a bond dated 
tlie 12tb .December, 1879,101’ Es. 250, repayable b}^ montlily instalments of Es. 5. 
The bond provided that, in case of default in pajmient of any instalment, interest 
at 24 per cent, per annum slionld be charged from the date of the bond. The 
sum of Es. 203-2-0 was paid by defendants: up to the Dfch Jid}', 1884, after 
which date no payments were made. The plaintiffs claimed interest from the 
defendants at the rate of 24 per cent, calculated from the date of the bend. 

Ileldf that the provision in the bond that, on default, interest at 21 per cent, 
per annum should bo charged from the date of the bond was in the nature of 
a penalty ; and that the amount claimed could not be recovered. 


Appeal from the decision of T, D. Pry, District Judge of Ndsik, 
confirming the decree passed by Eao Salieb E;. T. KirtanG,> 
Subordinate Judge of Malegaon, 

On the 12tli December^ 1879, the defendants borrowed Rs. 200 
from the plaintiffs and gave them a bond for Rs« 250, agreeing to 
repay the plaintiffs Es. 250 by instalments of Es. 5 per month 
until the whole was paid. off. ■ 

The bond also provided that, in ease of failure to pay any 
infetalmeiit, the defendants should pay interest on the principal ' 
sum of Rs. 200 at the rate of 2 per cent, per month from the 
cMe of the boiici ‘ ■ ' 

'The first instalment was paid, -.on the 10th February, 1880, 'and 
from that date down to the' 9th J uly, 1884;, tlie defendants paid 
to> plaintiffs Rs* 20S-2-9 in 'instalments. of different amounts and 
at' htegular intervals. ''T 

On the^ 1st November, 1898;,' plaintiffs filed this suit to recover 
Es*;400 from the defendants. ' Theoluimwas made up as follows : ^ 


Sejyfember 1 . 




* Second Appeal No. 45 of 1902 
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Principal Bs. 200. Interest' .at 'the rate of ,2' per eenfc.; per;;moiitht: 

.Deducting Ks. 208^2«*9 received 
as interest;, the sum remaining due and claimed was Es. 400. 

Defendants 2 and 8 contended that the only balance reiis^iaining 
due was Es. 46-13-8 and that the covenant in the bond providing 
for 24 per cent* interest was penal and could not be enforcecu 

The Subordinate Judge awarded the plain tifiV claim. 

On appeal^ this decree was confirmed by the District Judge. 

The defendants appealed to the High Court. 

IL Mo Besai for the appellants (defendants). 

There was no appearance for the respondents (plaintiffs). 

CrowE; J. : — The mortgage-bond on which this suit was brought 
shows that the sum of Es. 203-2-9 was paid by the debtor up to 
9th July, 1884, as the payments to that amount are endorsed on 
the bond. It must be held,, then, that the plaintiffs have eondonecl 
any default made by defendants in payment up to that date. 

The balance due on the bond is Es. 46-13-3, The provision that 
on default interest at 24 per cent, should be charged from tlie 
date of the ti'ansaction is clearly of the nature of a penalty. TIio 
most the plaintiffs are entitled to is Es. 46-13-3 plus an equivalent 
sum according to the principle of damchqkit by way of interest. 

We amend the decree of the lower Appellate Court by oiEering 
that defendants be allowed to redeem the mortgage on payment 
to plaintiffs of Es. 93-10-5 within sis months from this date. 
Cost® of this appeal on the plaintiffs. 


BecreQ mmmiei. 
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B^ore Sir L, S. Jenkins^ Chief Justice > and Mr, Justice Aston. 

PAI^IDURANG BxKBU PARAB (oKiaiJsrAL Dependal^t), Appellant, s?. 1902. 

MAH ADA JI MOEESHYAR GOKHALE (oiug-inal Plaintife), Se^temler 
Eespon,i)entA 

Motigage — Bedemption — Interest on mortgage-debt — When interest ceases 
to run — Deposit hij mortgagor binder section S3 of Transfer of Troperig Act 
(IV of 18S2) — Duty cf mortgagor mahing such deposit %ohcn mortgagee is 
a minor — Apgyointmeiit of guardian ad litem — Transfer of Droperty Act 
(IV 0/188,2), sections 84 and 103, 

On the 25tli October, 1893, the plaintiff passed a mortgage-deed to the defend- 
ant, -which provided that in case of redemption the mortgagor should pay 
interest for the wliole year in which snch redemption should take place. On the 
12th October, 1809, the mortgagor, with a view to redeem, deposited in Court, 
nnder section 84 of the Transfer of Property Act (IV of 1882), the sum of 
Es. 2,000, which was the w’bole amount due on the mortgage for the then 
current year ending 24th October, 1899. The mortgagee was then dead, and his 
son and heir was a minor, and it was therefore necessary that a guardian ad litem 
should be appointed to receive notice of the deposit as require by section 83. 

Steps wore accordingly taken to appoint tlie minor’s mother, and on the 18th 
ISToveraber, 1899, sbe was duly appointed guardian ad litem. ISTotice -was then 
served upon her, calling on her to show cause why she should not receive the 
deposit. Tliouiotice wuis made returnable on the 9lh December, 1899, on which 
day she refused to accept the deposit, on the ground that it did not include the 
interest which had accrued due for the year commencing 25th October, 1899. The 
deposit was consecpicntly retuimed to the plaintiff, who then filed this suit for 
redemption. The Subordinate Judge passed a decree directing redemption on 
pjayment to the defendant o-f Es. 2,000 and also interest for the year commencing 
25th October, 1899. The District Judge varied this decree, refusing to give 
the additional interest, holding that ‘-on making the deposit the plaintiff 
(moitgagor) had done all that had to be done by him ” to enable the defendant 
to take the deposit out of Court as*provid©d bj’- section 84 of the Transfer of 
Property Aot (IV of 1882) and that therefore interest Jiad ceased to run* On 
appeal to the High Court, ' ' ’ 

Eeld, (reversing the decree) that the defendant (mortgagee) was entitled to 
the additional interest. The defendant (mortgagee) .was a minor. It was 
fehorefore requisite that a guardian ad Uiem should Be appointed both to 
receive service of the notice of deposit under section 83 and to take the deposit 
out of dwirt. It could not be said that the mortgagor (plaintiff) had complete'- 
ly performed Ids part until he had procured the, appointment of a guardian '■ 
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ad litem for tlio above purpose. This was not done prior to the 2.511). October, 
1899. Cousequoutly the mortgagee :was entitled under the mortgage to the 
interest for the year commenoing on that day. 

Second appeal from" the decision of Mr. T. Walker^ Mstrict 
Judge of Ratndgiri, varying'., the .decree of Rao Saheb Narayan 
B. Brahmc, Subordinate Judge of Vengurla. 

Suit for redemption. On the 25th October, 1893. the plaintiff 
mortgaged certain property to Baba Krishnaji, the fatlier of 
the minor defendant; for Rs, 2;000. The mortgage-deed contained 
the following provision with regard to payment of interest and 
redemption : 

On your aforesaid amount wo have agreed to yon interest at tlic rat.o 
of one Jehandi and ten majii 7 icls of rice in IciidciU moasnre per cent, per ainmm, 
that is, seven and a half ylmvas of rice. Yon should appropriate (the said 
quantity of rice) every year from the income of the mortgaged pi’opertj till 
redemption. 

For the (redemption of this) mortgage a period of four years is ilseci from 
this date. After the stipulated period we shall pay the whole aruount, and the 
rice for interest ofihe (whole) year {hi tcJiich tkc 2 :) roj?erii/ v:lll he redeevdiJ) tip 
to this date (that is, the i2oth October) will be allowed to be enjoyed by you, 
and (then) wc shall tredeem the property. 

;;::;::';::::\';:C)n,;:.'thb''i2th;'Qct6&e,rpi-89:9;:: 

"'^■■itie'':TfaBsfer'';of 'Propctfy'Act'(IV'Ofl.8S'2);.;,'depbsi|edi; 

Court, stating that all the interest due up to that date had been 
paid. 

At the date of the deposit Baba.Krishnaji; the mortgagee^ was 
dead; and his son and heir, the present defendant; beijig a minor; 
'.pitr 'Was : .nec^ should be appointed, upon 

whom the notice of deposit could be served as requireLl by the 
section. A notice was, therefore, served on the iiiiiior (lefciidaiit^s 
mother Stindrabai, calling upon "lier to state whether slic was 
willing to act as guardian* This notice wras made rc4ur.iial>le 
on the 18th November, 1899, On that day Suiidrabai appeared ^ 
in Court and consented to act. , Thereupon notice of the deposit ' 
was duly served upon -her under' section 83 of the, Transfer of 
, Property Act. This notice, was made returnable on the St!i 
..fiocember;;, ,1^ „ C)n that.,d.ay,,SunclrabM. ..appeared ,,as, .giicntlmii..... . 

and refused to' accept- the Rs. 2;000 deposit oh tlie ground that; ^ 
under the terms of" the,, mortgage, interest was clue for the year ' 
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conimencing tlio 25i'li October, 1899^ and had not been paid, 
o.Tbe xleposit.'.was tliei’eupon returned, to' tlie plaiiitifi.. 

The pliaintiii* then filed the present suit for redemption. 

The flefcndant ansivered that he did not object to the redemp«^ 
tioii of the mortgage^, provided the plaintiff paid the Es. 2^000 
and interest for the whole year in which the mortgage was 
redeemed. the year commencing the 25th October, 1899, 

The Subordinate Judge passed a decree ordering payment to 
the defendant of the principal, Rs, 2^000, and interest for the year 
commencmg 2r)th October, 1899, Payment to be made on or 
before the 25th October, 1900^ on default right to redeem to 
be foreclosed. 

On appeal by the plaintiff, the Judge varied the decree and 
directed redemption on payment of the R»s. 2,000. He was of 
opinion that the plaintiff (mortgagor) who had deposited the 
Es. 2,000 in Court on the 12th October, 1899, had done all that 
had to be done by him to enable the defendant to take the deposit 
out of Oourt/^ and that under section of the Transfer of 
Property Act interest on the Rsv2,000 had ceased to run at the 
date of deposit. 

The defendant appealed to the High Court. 

K, III. SainaHh for tlie appellant (defendant) :>-~Tho defend- 
ant has received interest up to the 25tii October, 1899, and 
the question is whether he is entitled to interest for tlic following 
year.' ' 'The plai'iitifl, contends.;.. that..- imder .section 84 of ; the 
'Tra.iis'.£ei" of.. Proper tjr ' Act - interest ceas.exl when he .deposited, 
„the..-Rs. . 2., 000, , ' principal, in' Court, the 'interest then xlue, .being', 
paid. That deposit was, no doubt, made on the 12tli October, 1899. 
But the defendant “was a minor and no guardian was appointed 
for him until the ISth November, 1899, and therefore no ofFeetivo 
notice of the deposit as required by the section could hje given 
to the defciKlant until then. But at that date another year had 
begun and under tiio terms of the mortgage-deed the defendant 
had become entitled to claim interest for tliat year which, 
commenced on the 25th October, 1899. Consequently, tbe defend- 
ant fclirougli his giiarclia-u justified in refusing to accept the 
deposit. Without the further yearns interest it wiih not sufficient ' 
to pay off the iiiorfegago-debt. The plaintiff ought to have ^ taken'' 
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steps under section 1 03 of the Transfer of Property Act to have 
a guardian ad litem appointed for the purpose of receiving the 
notice of deposit. This should have been done and notice of 
deposit should have been given to the guardian so appointed 
before the 25fch October^ 1899 , in order to prevent the accrual of 
another year^'s interest. The plaintifi not having done this, he 
cannot he said to have done all he could have done to enable the 
defendant as mortgagee to take the deposit out of Court as 
required by section 84 , and therefore interest on the principal 
debt still continued to run. Notice by the mortgagor to the 
mortgagee seems to he necessary in order to stop interest; 
Bitdfamayya v. Venkataramannafi^ By section 83 interest is 
to cease from the date of tender, not from date of deposit. No 
effective tender was made here. "We, therefore, claim interest on 
tlie principal for the year commencing 25th October, 1S99. 

II, C, Coyaji for the respondent (plaintiff) ; — When the 
plaintifi deposited the principal money (Rs. 2,000) in Court 
on the 12th October, 1899 , and applied to the Court to issue 
notice of the deposit to the defendant, he had done all that 
the law required him to do, and thereupon interest on the mort- 
gage ceased to run under section 84 . It is for the mortgagor to 
deposit the money, but it is for the Court to give notice of 
deposit. The mortgagor is not responsible for any delay that 
may take place in giving notice of deposit. The delay might 
arise from causes wholly beyond his control. Section 103 of 
the Transfer of Property Act does not make an application for 
the appointment of a guardian ad litem a condition precedent to 
a valid deposit. 

Jenkins, O.J. : — The plaintiff is the mortgagor and the defend-' 
ant the mortgagee of the plaint property. The mortgage-deed 
is dated the 25th October, 1898 , and it is thereby provided tiiat' 
the mortgagor is rgot entitled to redeem after the 25i}i October, 
1899, without paying interest to the 25th October, 1900. ' ' , ' ' 

- On the 12th October, 189 . 9 ,' the plaintiff deposited in Court the ' 
Bs, 2,000 then due on the mortgage, but the mortgagee being' a 


VOL. xxrii.] 


BOMBAY SERIES. 


minor the appointment of a guardian ad litem for the purpose of 
receiving notice of the deposit was necessary. Accordingly 
notice was issued to the minor mortgagee’s mother, Sundrahai, 
with « view to obtaining her consent to be appointed guai-dian 
ad litem of her son, and it was made returnable on the 18th of 
November. On that day Sundrabai appeared and was appointed 
guardian ad litem. Then a notice was issued to Sundrabai 
calling on her to show cause why she should not receive the 
deposited money, and this was made returnable on the 9th of 
December. When the matter came on, she refused to accept the 
money in full discharge of the amount due on the mortgage, 
inasmuch as it did not include interest subsequent to 2oth 
October*, 1899. Thereupon the deposited amount was returned to 
the plaintiff and this suit was instituted. 

The first Court held the deposit under section 83 of the Transfer 
of Property Act insufficient, and therefore decreed redemption on 
payment of Pus. 2,171-6-10, ordering that the defendant should 
recover his costs from the plaintiff. The District Judge on appeal, 
however, held that the mortgagor had done ail that had to be 
done by him to enable the mortgagee to take the money out of 
Court, and ordered the plaintiff to pay Rs. 2,000 into Court within 
six months and redeem the property. 

The District Judge has applied the right test ; the only ques- 
tion is, whether it has been properly applied. Now it must be 
noted, that, though section 81 provides that interest shall cease 
from the date of the tender, it does not provide that it shall 
cease from the date of the deposit j in the case of a deposit it 
only ceases as soon as the mortgagor has done all that has to be 
done by him to enable the mortgagee to take the amount out of 
Court, that is to say, he must do something more than make a 
deposit. W e have then to see what additional duty is thus cast 
on a mortgagor, when the mortgagee is an infant. 

Section 103, dealing with the case of a person incompetent to 
contract, provides that where there is no curator of such person’s 
property, and it is requisite or desirable in the interest of such 
person that a notice should be served, or a tender or deposit^ 
made, application may be made to the Court to appoint a 
guardian ad litem for the purpose of serving or receiving servioA 


of such notice^ or making or accepting such tender^ or making 

such deposit, and for the performance 
which' could or ought tO' be done^ by 
such person, if he %vere competent to contract. I pause hm:e for 
a moment to notice the words reqmsiie or desirable in the interests 
of sueh per,wij as it has been suggested that they obscure the 
meaning of the section. On a fuller consideration I am of 
opinion that this is not so, and that they are designedly used in 
' reference 'to ; distinct events. ■ I will make my meaning plainer 
by an illustration* If where the mortgagee is a minor it is 
determined by the mortgagor to proceed under sections S3 and 
84, then it is requisite that a notice should be served ; if in 
the case of an infant mortgagor those entrusted with the care of 
his affairs consider the mortgage money should be tendered or 
paid; then it may he desirable in the interests of the minor that 
this should be done. Here it was reepdsik that the notice should 
be >served, for the Act makes the service imperative, and so a 
guardian acl litem had to be apjaointecl both to receive service of 
the notice and to take the deposit out of Court. 

Now for the mortgagor it has been urged by Mr. Cojaji, who 
';k:ast'#gued::dhe^:case,.:.withkis-^^ 

:;;cieit::|had::;'':'performed:vMs:;'parfc;^^ 

applied for a guardian : that the rest lay with the Court. In 
support of this view he relies on the frame of section 83, from 
which it is apparent, he argues, that when the mortgagor has made 
his deposit, the service of notice is a duty cast on the Court ; and 
yet he concedes that it is manifest from the terms of section 84 
that mere deposit does not result in a cessation of interest* 

It is desirable to start from some sure basis, and that W'hich 
suggests itself to me as .pertinenj)' to this enquiry i$ a 
appreciation of the position of a mortgagee* That position iii' 
relation to a tender iS' thus 'described by Lord Mactiagliten in 
,Banh -of hiew South, 'Weiles.Y^ 0^ Connor inortgageo is 

entitled to his principal and interest and the orcliiiaiy dmrges 
and expenses connected with, his security. ^Hc is also entitled as 
of right to^ the costs, properly incident to an, action for f oreclokiro 
or redemption, though-he.may forfeit those costs by miscoaduei, 
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and may even have to pay the costs of such an action in a case 
where lie has acted vexationsly or unreasonably/' What we then 
have to see is how far this- position is- invaded by sections 83 and 
84 of #he Transfer of -Property 'Act^ bearing in mind that so far 
as the cessation of interest on tender goes^ the provision is 
but an expression of the general law, while the direction for its 
cessation in tlic case of a deposit is an adaptation of an early 
regulation. 

The sole question appears to me to be^ whether it was not 
incumbent on the mortgagor, in the circumstances of this case, 
not only to apply for a guardian acZ litem, but also to see tlial: 
one was appointed. It is clear that for the purposes of a tender 
under this chapter of the Transfer of Property Act it would be 
incumbent on a mortgagor to procure the appointment of a guar- 
dian ad litem : till such an appointment had been made there 
was no one to whom under the Act a tender on behalf of the 
minor could be made. Does not this furnish us with some clue 
as to the measure of the mortgagor's duty for the piu’pose of 
a dejjosit ? I think it does, though I concede that tlie analogy 
is not perfect. Until a guardian ad litem has been appointed; 
all has not been done to enable the minor mortgagee to take 
the money out of Court. Something more remains to be done— 
the appointment of a guardian ad litem. Gan the mortgagor 
claim that he has completely performed his part wdicn ho has 
made his application ? Suppose, for example, that the guardian 
proposed by the mortgagor were to refuse to act, would nothing 
remain to be done by the mortgagor ? Surely it would be 
incumbent on him to propose some other guardian, because it is 
his duty, as it would be under section 31 of tlie Code of Civil 
Procedure, to see that a guardian ad litem is actually appointed, 
for until then there is no one on .whom the requisite notice can 
bo served, or aiitliormed to' take 'the money out of Court. It is 
true that the language of the Legislature is not specific on this 
point, but any other view might operate hafdly on those, who 
fro 111 personal incapacity .cannot prptect themselves, whereas a 
ednstniction that would impose bn the ^mortgagor the 'duty of 
seeing that a guardian is appointed" involves no practical cletri- 
meiit to him if he acts with prudence. Thus it was open .fco the - 
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mortgagoi* in this case to have moved with siiflicient promptness 

secure' that ' ,a ' guardian... sho.nlcl .have been appointed .:in time* 
I am. even inclined to think' .that he might have made liis applica- 
tion for a guardian before depositing- his iiioney^ for tlic Act does 
not- dictate any order of sequence^ and it is obvious, that in tliO: 
case of an infant mortgagor the application for a guardian must 
precede the deposit. The whole trouble in tliis case arises from 
the fact that the notice in reference to the appointment of a 
guardian was made returnable at so late a date as the ISth of 
November* It is much to be regretted that so distant a date 
should have been fixed, and I think the Courts should strive 
to dispose of matters of this kind with greater promptness than 
has been shown in this case. 

The balance of convenience appears to me to favour the view- 
that the mortgagor had not done all that had to be done b}* him 
until he procured the appointment of a guardian ad Uteni, and 
wdiere language is not precise^ it is permissible to attribute that 
effect to it which best accords with convenience and justice* for an 
argument drawn from inconvenience is foi’cible in lave. There 
is certainly enough of doubt in the language of the Act to 
permit of the application of this principle. In coming to this 
conclusion I have not overlooked the arguments 1)a5ed on section 
102, but they are, in my opinion, outbalanced by the considera- 
tions which have led me to the result I have expressed. 

Under these circumstances the decree of the District Judge 
must be reversed and a decree passed for redemption on payment 
.uf.ad'd^ and Es, 22S-1-9, being the 

amount of costs, together with interest on this latter amount at 
the rate of 9 per cent, until payment. Respondent to pay costs 
throughout. • 


3eeree retmwd. 
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Before Mr, Justice BMy and Mr, Justice Aston, 

JOITaTiAM EAMKRISFENA (oRiGii^rAL ^Plaiotief), Appellant, 
EAMK.RISHN'A HAl^DLAL and anothee (oeiginal Defendants)? 
■■''./vBisPONDENT'SA') 

'Rhulib Bern — G-ifl — Donor not in possession — Donee not placed in possession — 
Gift of an ‘undivided share — Stranger to the gift disputing its mlulitg — 
Adverse possession — Limitation — Misj o inder of part les--^Flal)itiffs discretion 
as to addit ion of parties — JPractice —Frocedtire^ 

The plamti.-E’s father and nudes were members of a joint Plindii family, but 
in 1870 they separated and partitioned the family property with the exception 
of certain laiicl? which was kept joint and was applied to tlio maintenance of 
thf 3 ir mother daring her lifetime. It remained in the possession of the plain- 
tiff's father, v^ho was the eldest of the family. The mother died in 1877, but 
the land still remained joint and continued in the possession of the plaintiff’s 
father. On 15th hToTeinber, 1877, the plaintiff’s uncles M. and J. by a regis- 
tered deed gave to their nophow, the plaintiff, their undivided shares in this 
laud. They were not, as already stated, in possession' and they, did not deliver 
possession of their shares to the plaintiff or to any one on his behalf. Tho 
plaintiff’s father (their co-sharer) was in possession and he continued in posses- 
sion after the gift was made. The plaintiff . was at that'iime, and until 1892, a 
minor and lived with his father as a member of a joint family. On the 1st 
January, 1887, liis father mortgaged the whole of the land to the second 
defendant, who at once entered into possession. Subsequently the land subject 
to this mortgage was sold in execution of a decree against the plaintiff’s 
father and was purchased by one Kirpashankar Eancbhor. In 1892 tho plain- 
tiff attained his majority and on tho 2nd January, 1899, he filed this suit against 
liis father (defendant 1) and his father’s mortgagee (defendant 2) to recover tlie 
land which had been given to him on the 15th ISTovembcr, 1877. Kirpasbankar 
was not made a party to this suit. The lower Court’ rejected the plaintiff’s claim 
on the ground that the gift to the plaintiff by M. and J. of their undivided 
shares of land not in their possession,* and of w^hich the plaintiff was not put 
into possession, was invalid. They also held that ICiipashankar should have 
been a party and that the plaintiff’s claim was barred by limitation inasmuch 
as th,e mortgagee had held adverse possession since 1st January, 1887, more 
''■'than 'twelve years. "On appeal to ■the" High' Court, ■ '" ^ 

V Md4f (reversing the decree of the IpWer Gpuit) that— 

''"'(1) The" giffc"to' the plaintiff in '1877 was- 'validi \ The donors, in 'relinquish- 
ing their claim to their undivided shares, had done all that was practically' 
"xegi'stered deed- "of -gift"; 'had 'done ail that ' thoy ''chtt!d''do," 
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and tlie possession of the fatlier was ijraefcieally tlxe only mode in which the 
plaintiff, who was then an infant, conlcl accept or exercise possession. TliO 
donors never objected and made no- attempt to revoke tiioir ^ift. No Jivisioix 
was necGSse.ry, as the whole of the land was in the possession of the ^plaintiff’s 
father, 

(2) The fact that the shares were undivided did. not render the gift invalid. 
This was not a gift by members of an undivided family to an onrslder a,s in 
Vmndavandas v. TawAtnahaLO) It was a gift l\y persons who were 3:i;)t 
members of an undivided family (tho plaintiff’s iinelos haviiio* jovviously 
separated from his father) to the plaintiff, a member of anotlier c<>pareerta}y. 
N'o consent was necessary to validate the alienation, nor was there any oout who 
did or could object. 

(3) The plaintiff’s claim was not barred by limitation. The property did 
not pass to the mortgagee until 1st January, 1887, and this suit, instituted ou 
3rd January, 1899, alloxvance being made for the vacation, was tliereforo in 
time. 

(4) The auction-purchaser was not a necessary party. Tiie plaintiff was not 
bound to sue every possible claimant to tbe land. If he chcjoscs to leave the 
question that might arise between him and the auctlon-pui’chaser to future 
sottloment, he did it at Ms own risk. lie was dominos 

'Skcond ^appeal: from the decision of S. L. Batchelor, .D:fefcrlc.fc'v^'' 
IvJudge'':of'''Ahmedabad,:'confiriiying' the decree.^ 

Atmaram Jamnadas Kaji, Subordinate Judge of IJmretiu 

Suit to recover possession of land. 

The land in suit originally belonged to one Nandlal^ who had 
four sons^ viz., Bamkrishna^ Jethalal, Mayaram and Chliagaulal, ' 
The eldest son Rarnkrishiia had one son, Joitaram (tho plaintiff). 

On the 2nd June, 1870, the property left by Naudlal on Ills 
death was divided by his said four sons, except tho kind in 
dispute and some other property which was kept juiut and 
applied to the maintenance of their mother during horlifetiiiio, 
but it was agreed that after her deatli it should Ixe d,i\‘ided 
equally among them, aiid her funeral expenses wxu’e to be dh- . 
’’frayed by them in equal shares. liamkrislma-, tlie eldest hrothei*| 
remained in possession’ of this undivided property, , , yy; ' •; ' - 

The mother died in 1877* The said property was, hot divitleil' 
after her death. By.'adeedof gift dated tho loth Noveinkir^ ' 
1877^,Mayaram and Jethalal made over their shares of the iiii**" 
divided property to their nephew 'Joitaraiii (the plaintiff.), the son - 

(1); (1875)12 'Bom* H* C. 229. ' - _ ' ' y' 2 - ' 
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of Eamkmhiia (defendant 1). At the date of gift 'Ramlaishna' ' 
(defendant 1) was still in possession and enjoyment of the said 
'■ 'property, and lie continued in such possession subsequently to 
the said^ift* Joitarani^ his son (the plaintifi), was then a minor 
and was living with his father as a member of a joint Hindu 
■■■■■■^' family r ■■■ ■■ 

On the 1st January, 1887, Ramkrishna (defendant 1) mort- 
gaged the land in dispute to the second defendant, who at once 
entered into possession and enjoyment thereof* 

Subsequently in execution of a decree against Ramkrishna 
(defendant 1) the said land was sold subject to the said mortgage, 
and was purchased by one Kirpashankar Ranchhor, 

The present suit^ which was filed on the 3rd January, 1899, 
(the date of the mortgage) was brought by the plaintiff Joitarani, 
who attained ‘.his majority in 1892, against his father, Ramkrishna 
(defendant 1) and his (Ramkrishna^ s) mortgagee (defendant 2) 
to recover the property given to him as above stated on the 15th 
November, 1877, by his uncles Mayaram and JethalaL 
As the Courts were closed for the Christmas vacation the suit 
was not filed until the 2nd January, 1899 « 

Defendant 1 admitted plaintiflPs claim* 

Defendant 2 (the mortgagee) contended that the gift relied 
upon, by plaintiif was invalid, as neither the plaintiff nor his 
grantors ever had possession of the land. The land was in posses- 
sion and enjoyment of Ramkrishna (defendant 1), who mortgaged 
it to him for valuable consideration. He further submitted that 
the auction-purchaser Kirpashankar Ranchhor was a necessary 
party to the suit. 

The Subordinate Judge held that the gift to plaintiff was not 
valid; that the donors were nothin possession of the property 
given ; that Ramkrishna (defendant 1) was competent to mortgage 
the land; that the suit was time-barred ; that the auction-purchaser 
was a necessary party, and the suit was therefore bad for mis- 
joiiideiv In his judgment he aaid : 

CHIt of tlie xxropertj of wMch tlie donors. 'tliemselTos we not in possession 
«an4 tlm possession of wMck was not and ' oonid not bo given to the donee is 
invalid* 'Gift of an nndividedsliare is also invalid, tlie plaintiff being nol; a 
.''member of tlie famllj*,,.,. The plaintiff and defendant 1 are a son and a father. 
They admittedly live together, the defendant 1 being manager of the family, 
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The defendant 1 pays the land assessment and enjoys it at least since 1883, Thns^ 
apart from the question of invalidity or otherwise of the gift, i)laiiitifFs claim is 
clearly tiine-haried. He silently allowed the mortgagees to helievo that lus 
father was absolute owner to deal with, and on the faith of such a belief the 
mortgagee was induced to advance money, which lie could not be Cleprivcd of 
by the collusion of the father and son ...... The purchaser is, of course, a proper 

and nocessaiy party. See I. L* R, 16 Bom. 608. 

On appeal this decree was confirmed by the District Judge. 

The plaintiff preferred a second appeal to the High Court. 

L* A. Shah for the appellant (plaintift) : — The lower Courts 
have erred in holding that the suit is bad for non-joinder o£ 
parties. The auction-purchaser is nob a necessary party as he 
is not in possession, and by this suit the plaintiff seeks to 
recover his property from the mortgagee in possession. It’ neces- 
sary, the plaintiff should now be allowed to make the aiicfc'io)!- 
purchaser a party. 

The lower Courts were wrong in holding that the gift was 
invalid. The donors did all they could under tlie cireiimstanees 
to convey their share by the deed of gift to the plaintiif. 
Delivery of possession is not essential to the validity oi t!ie gift. 
As the gift was to a member of the family to which tlie other 
coparceners did not object, it was not invalid* The gift of an 
undivided share wmiilcl be invalid only if it were made to a 
stranger without the consent of the other copareoners. Again, 
the mortgagee (defendant No. 2) must be deemed to have notice 
of the registered deed of gift, and he cannot object to the validity 
of the gift. The objection could only be raised, if at all, by the 
donors and not by a third party. See BahnaJewad v. 

; Lakshimom JDasi v. Nittyaiianda : Kdidas JlvJJJel: 

Y, Kanliai/ a Lai l^ayne^s Hindu Law, 6th Edit iorg 

section S77; Fmuclev v, Naraycm^'^'>; Vraniamadasv^ Yanimifi^ - 

^ As regards the question of limitation, the suit Is witliiii 
twelve years from the date of the mortgage to defendant 2» 
The possession of Eamkrishna (defendant 1) ivas in no way 
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adverse to plaintifl^ wlio was living with his father Ramkrishna 
(defendant 1), and who was admittedly a minor up to 1892* 

G. IL Parekh for respondent (defendant 2) : — The auction- 
purchaser is a necessaiy party^ being interested in the property^ 
the subject-matter of the litigation. 

The lower Appellate Court has found that Ramkrishna 
(defendant 1) has been in adverse possession of the land for more 
than twelve years. This being a finding of fact^ it must be 
accepted as final in second appeal. 

The gift is not valid, as there was no delivery of possession; 
which is necessary to constitute a valid gift. There is no evidence 
of the delivery of the deed of gift to the plaintiff. It is also 
invalid as being the gift of an undivided share by a coparcener. 
No steps seem to have been taken by the donors to complete 
the gift. 

Batty, J. : — In this case the plaintiff seeks to recover possession 
of a certain portion of land which originally formed j^art of tl}e 
joint ancestral property of his father ( the defendant No. 1 ) and 
his father’s brothers. In 1870 plaintiff’s father and the brothers 
of plaintiff’s father separated in interest; but the field of ^Yhicll 
the land in suit forms part was provisionally assigned for the 
maintenance of their mother; and therefore was not at the time 
partitioned. Subsequently, after the death of the mother, the 
plaintiff’s uncles executed; as to their unpartitioned share in that 
field; a document in favour of the plaintiff, then an infant; 
purporting to be a deed of gift. The document is Exhibit 17. 
It is dated 15tli November^' IS??? - and...- was €iuly::.:^register.eci-,^ 
According to its provisions the plaintiff’s mother was to be the 
guardian of the plaintiff for the purposes of that property. It is 
not alleged that the plaintifFs uncles ever themselves enjoyed 
personally possession of the land in question; or delivered 
possession thereof to the plaintiff orto any one pn his behalf. 
The - plaintiff’s father who was in possession remained in , 
possession, paid the assessment and’ appartotly had undisturbed' 
nmnagemont. In 1885 the plaintiff’s father executed a mortgage? 
’w’'hich included the property' in suit,; This mortgage was without' 
possession/ '■ -'b;/::' 
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On 1st January, 1887j the mortgage of 1885 was redeemed by 
moneys obtained from defendant No. 2, advanced on a mortgage 
with possession of the sameland. 

The plaintiff attained majority in 1892 and instit«ted the 
present suit on 2nd January, 1899, making his father a party 
thereto as well as defendant 2, the mortgagee before mentioned. 

It appears that a third person not joined in this suit had 
bought the right, title and interest of the defendant No. 1 in the 
property in question at an auction-sale, and the lower Courts 
held that this auction-purchaser was a necessary party to the 
suit. 

The main grounds of the defence were, however, that the 
gift was invalid both because it was unaccompanied with 
possession and because it purported to be the gift of an undivided 
share, and that more than twelve years of adverse possession 
barred the plaintift^s claim to disturb the mortgage in which it 
was suggested he had acquiesced. 

The leading cases on the question whether delivery of possession 
is necessary to the validity of a gift by a Hindu donor appear 
to be the Privy Council cases Kalidas Mxdlick v. Kanhaya Lai 
Fundit^'^'^ (followed in Ugarchand v. Madapa^^'>) and NaKttb 
llrahhn Ali Khan v. Vitinatul Zohra,‘-^'> The ■first-mentioned of 


these corrected the error in Z’ac7ia6 V. Kaehola 
that delivery of possession was indispensable to the validity of a 
sale under Hindu law. Their Lordships pointed out that the 
error appears to have arisen from a misconception as to what had 
been decided in Earjiwan Anandram v. Naran Harihhai, the 
real point in which was that the alleged donor had reserved his 
jus disponeadi, had denied the fact of the gift and had 
continuously received the rerft for the subject-matter. These 
last-mentioned circumstances were emphasised as difibrentiating 
that case from one in which the donor had done all she could 
to complete the gift, was a party to the suit and admitted tlm 
gift to be eoinplete.^®! Their Lordships also pointed out, as 
contributing to the error, the misleading nature of the head-noto 


CD (1881) 11 Cal. 121 s.c. L. R. 11 
I. A. 218. 

(2) (1885) 9 Bom, 324 

(3) (1896) 19 All. 267 s.e. L. B. 241. A. 1. 


(« (1878) 10 Bom. H,.C. «1, 

(S) (1867) 4 Bom. 11. C. 81. 
(fi) (1884) 11 Cal stp. 183, 
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in Girdhar Farjamm v. Fa^i Dulahhmm as to what was the 
essential gromid of decision in that case. The judgment in 
KaliSas Mtdlich v. Kanlia^ Lai further distinguishes between 
cases of ^contracts on the face of them purporting to be for per« 
formance in future^ as in the cases of Fajah Sahel Perhlad Sem 
V. Baboo Budhoo Singh bhA Bani Bholosoonclri v. Issurclimider 
Dibit on the one hand, and cases where under the terms of 
a gift the donor is entitled to possession on the other, and with 
reference to the last-mentioned cases observed that there is no 
reason why a gift or contract of sale, if it is not of a nature 
which makes the giving effect to it contrary to public policy, 
shoifld not operate to give the donee or purchaser a fight to oltain 
possession. , ; 

The contention having been raised that the completion of a 
gift by possession was required on the analogy of the feudal 
rule as to investiture and livery of seizin, their Lordships 
preferred the analogy found in cases relating to voluntary 
contracts or transfers, , where if the donor has done all that he 
could do to perfect his contemplated gift, he cannot be compelled 
to do more. With this may be compared the rulings in 
Standing v. Botvring and cognate cases. 

As to the contention that the deed of gift was utterly invalid 
because the donor was out of possession and no possession 
was ever given to the donee, it was observed ^^that the dispute 
was not between the donee and Hie donor, or a person claiming 
under her^^ (L L. R. 11 Cal. 132). Thus the effect of the 
decision in Kalidas 3£ulUeIds case is to recognize that, as between 
a donee and a stranger, a gift may be valid tliongh at the time 
the donor may have been out of possession and though the donee 
may never have obtained possession, provided that the donor had 
done all the donor could to complete the gift. 

The other Privy Council case of Nawal IhroMm v. Vmmainl 
Zolira seems to establish the converse, viz., {hat when the 
alleged donor has not done all he could to complete the gift, but 
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havS made a reservation of the dis;ponend% the alleged gift is 
unsustainable* The essential to the validity of a gift seems to 
be, therefore^ that ihe -donor should have done all he could to 
complete the gift. 

It may be noted that the case of Vasudeo BJiat v, Bar ay an 
Daji was decided two years before that of lialulas 

Mulliclp and so far-as it is inconsistent therewith^ is overruled 
thereby. 

The case of Ugarcliand v. Madapaf^'^ decided shortly after 
KaUda% MttllicJcs case, applied its principles to a hiramama, 
where the person who executed it was not in possession, and 
declared the Full Bench decision in Bai SuraJ v. Balpaimm 
BayasJmnler^^^ overruled. 

The Allahabad High Court, in Mmi BJiari v. 
followed in Balmahmid v. BJiagivandas,^^'^ seems to have held that 
the validity of the gift was dependent on, or at least established 
by, the delivery of the deed of gift. But the first of these was 
decided before Kalidas Mulliclds ease, and the second does not 
refer to it. In Man Bliari v. ’Kaunulhi, the fact that the donor 
had relinquished the subject of the gift, so far as he could, was 
apparently regarded as the most important circumstance in the 
case. The ease Jjahlimoni Basi y , NiMganmtda wnrs one 

in which the alleged donor had executed a duly registered deed 
of gift; but four years after sold a portion for consideration and 
later another portion. The Calcutta High Court in that ease, 
citing the decision in Bharmodas Das v. NutarniI)as¥^^'-‘ as correct 
in cases to which section 123 of the Transfer of Property Act 
applies, appears to have held that acceptance on the part of the 
donee was essential to the validity of a gift. The jiulgrnenfc in 
ZaJcsImioni Basils case make?f^ however, but the most cursory 
reference to Kalidas MullicKs case, which, it may he noted, 
nowhere refers to acceptance by the donee as essential. Bid ns 
in Jjahldmoni Basils case the alleged donor had never iriveii 
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possession and the alleged donee had never made any objection 
to the subsequent vendor's possession, it is possible to regard that 
case as not inconsistent with the principle iQ.Nawah liraJdm Ali 
Khmi JJmmnaiul Zolirap-'^ and as regarding* the alleged gift as 
incomplete, on the ground that though a document was executed, 
the alleged donor never intended to give effect to it and did not 
do all he might in order to give effect to it, and that the alleged 
donee having apparently acquiesced in his subsequent dealings 
with the property, it was fully understood that the mere execution 
of the document was not all that the donor would have done if 
he had wanted to perfect his gift. In MeJierali v. Tajuilin the 
decision of the Privy Council in Kalidas MuUiclc v. Kanhja 
was referred to, but deemed inapplicable to a case governed 
by Mahomedan law and this Court’s ruling in MoMmclm v. 

was therefore followed, though in the same year 
the Privy Council case, Mahomed Buhsh Khan v. Hosseini 
applied the principle of Kalidas Mullieh’s ease to Mahomedan law. 

The following cases may bo noted as instances in which 
the ruling in Kalidas MvMiclc has been followed : Zalluhhai 
V. jSTesof®^ ; Shankar v. FisajW ^^ ; Ramchandra v. Mhasu^-^ ; 
and in one of them, Lalluhhai v. Keso, registration was'regarded as 
capable of .supplying want of possession. In Rajaramy. Qanesh'-^'> 
it seems to have been regarded as a matter so far beyond 
dispute as to dispense with the need for citing authorities, that 
where a donor talccs all the stops in his power to give effect to 
it, a gift is complete and he cannot revoke it. And in Mayne’s 
Hindu Law^^”) it is stated that when the resistance to tho'donor’s 
attempts to give full effect to the donation arises from a third 
person, the fact that possession has not been given is no answer 
to a suit by the douce against the obstructing party. And 
though it is further stated by Mayno that there must be a 
transfer of the apparent evidences of ownership from the donor 
to the donee, it is also stated to be sufficient . if the change of 

m (1S9B) 19 AIL S267. , V, : ' 16) ,(1^86) P. J. p. 33. 
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possession is such as the nature o£ the case admits of, and as 
instances are cited the delivery to the donee of the deed of gift, 
the possession of the donor intrust for a donee incapable of 
taking possession as being a minor, &c. 

In the present case the donors never appear to have assumed 
actual personal possession after the death of their mother for 
whose benefit the land had been kept joint/ and the lower 
Appellate Court appears to have held that actual possession 
remained throughout with the father of the plaintiff-. There 
was, therefore, no apparent reservation of any kind on the part 
of the donors. In relinquishing their own claims they did all 
that was practically necessary and by their registered deed of gift 
all that they could. It is objected that the mother of the donee 
was mentioned in that document as his guardian, but it is hardly 
to be conceived that the father of the donee could be regarded 
as setting up a possession adverse to his infant son or that the 
donors in assenting to his continuance in possession understood 
it to be adverse either to themselves or to the child. The 
possession of the father having manifestly originated in a mutual 
understanding, which recognized the title of the owners, could 
, not without some overt act become adverse to them or to their 
disposing power : Dadoha v. Krulina ; and the possession of 
the father was practically the only mode in -whicli the infant son 
could accept or exercise possession. The donors never objected 
and made no attempt to revoke their gift. No division was 
necessary, as the entirety of the land in question was with the 
plaintiff'^s father. 

It has been suggested by the lower Appellate Court that tliu 
gift was invalid as being the gift of an undivided share, mvl 
Fraud avanSas Samdas v. Tmrmnabm cited as authority. 

But that was a ease of alienation by a member of an undivided 
family to an outsider, whereas in the present case the gift is by 
persons who were not memhers of an undivided , faiinly (tlio 
uncles of the plaintiff having previously, separated' "'from his 
father) to the plaintiff, a member of another coparcenary* 'Ko 
consent was necessary to validate the alienation, nor was tiicre 
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,;AEy;;GEe, wliQ did or.coEkl- obj.ect. The- parties; being HindES^, 
the question that mob^ in Meikh 3lM/Hmmad Mumtaz Ahmad r, 
Ztibaicla Jan cannot arise here. On these grounds the gift 
::appea%"S'n,iiimpeachaMe. ; V 

Then it seems to have been held that the plaintiff is estopped 
from denying his father^s title, because he allowed the mortgagee 
in 1887 to believe that his father w^as the sole owner and to 
advance money in that belief. Now, as the plaintiff admittedly 
only attained his majority in 1892, he was hut a lad of ;'thirteen 
in 1887 and cannot be reasonably regarded as having stood by 
and looked on in such manner as to estop him from questioning 
the transaction now. The property: never passed from the 
possession of the father as on behalf of his son till the date of 
Exhibit 18— 1st January, 1887. And this suit, instituted on 
Srd January, 1899, allowance being made for the Christmas 
holidays, was therefore within time. The suit therefore does not 
appear to he time-barred. It is true that it seems "somewhat 
of a hardship that defendant having advanced money to the father 
should be deprived by the son on the point of acquiring a 
statutory title. But the son has not been shown to have been 
to blame and is not liable to lose his title for his father^s acts. 
What other liabilities there may arise out of the transaction it 
is not necessary to discuss here. The plaintifF^s pleader states 
that he has nothing to urge against an equitable order that the 
son should recover subject to payment of the proportionate 
amount of the loan by which he and his father have benefited. 

As to the last point, viz., that the auction-purchaser was a 
necessary party, it seems sufficient to observe that the plaintiff 
must be left to exercise his own discretion as to joinder of a 
defendant whose title is not necessarily involved in that of any 
other party to the suit. The plaintiff is domimis lUki Rajaram 
Bhagwat v. If he chooses to leave the question that 

may arise bet-weeii himself and the auction-purchaser to future 
settlement, be does so at his own risk. ^ He not bound to sue ; 
every possible adverse claimant in this suit, if none of the 
parties claim through the auction-purchaser, and for the purposes ' 
of this suit it is not necessary to establish title against him, - 
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Much has been said as to the effect of Exhibits 51^ 52 and 53 
in this case^ as judgments not inter partes and therefore 
inadmissible. This, under recent decisions, seems hardty to be 
a sustainable contention. But the judgments in questio» seem 
to add little to what appears from the record in this case, except 
that they contain a finding of fact that the mortgagee (defendant 
2) in this case had actual notice of the deed of gift. It is 
unnecessary to have recourse to this, howevei^ even for this 
purpose, for the defendant No. 2 does not appear to have raised 
the contention that he was a purchaser without notice, nor does 
it appear that such a contention, if defendant 2 had set it up, 
could have prevailed. The defendant 2 preferred to impugn 
the plaintiff^s title on the ground of an alleged defect, which if 
established would at most have shown that the donors were 
entitled, and though it is contended that in such case their title 
would have been timG-.barred, it would have been difficult to 
conceive how the possession* of defendant 1 could have l:>een 
adverse to them at a date earlier than that at vvhich it could 
have become adverse to the plaintiffi So far as they could they 
completed the gift, the terms of wdiich they embodied in the 
registered deed, and they have never attempted reservation 
or revocation in their own favour, and a stranger cannot 
challenge its validity as against the donee. 

The decree of the lower Appellate Court must bo reversed ; 
the appellant appears, however, to be entitled only to tl:io share 
of his uncles in the entire field, and the decree must, therefore, 
be limited to one awarding him one-fourth share of the field to 
bo ascertained in execution. Possession to be given to plainiill' 
on his paying into Court within six months from this date one- 
fourth of the amount due on Exhibit IS. The dcffendant 1 to 
bear his own costs and defendant 2 to pay plaintiiPs costs and 
bear his own throughout, 

JJeeree retemd* ; 
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• Before Mr* Justice Batty and Mr. Justice Aston. 

TAE.UBi\I OTHEBS (OEIGI27AL PlaXNTIFFs), APPELLANTS, V. 

YENIvATEAO and othees' (original Defendants), Eesponbents.*':':^^ ': 

Adverse possession — Mortgage — Bedempiion — Adverse possession as against 
mortgagor — ^Possession ohtained tender an agreement loUh mortgagee — JVotice 
to mortgagor of such possession — Limitation Act {XV of 1877), schedule If 
article IM. 

The plaintif; filed tliis suit to redeem a mortgage witli possession of certain 
knd dated 18th October, 1866. The plaintiffs were the daughters and grandson 
of the mortgagor Kliutubsha (tlio widow of one Ivondi Aga). The first defendant 
was the grandson and heir of the mortgagee (ISkgeshrao). The second and 
third defendants were nepbew^s of JCondi Aga. They denied that the plaintiff 
being female had any right to the property, and they alleged that they themselves 
had been in possession since 1885 under an agreement with dsTageshrao, the 
original mortgagee, and they contended that the plaintiff’s claim was therefore 
now barred hy limitation. It appeared , that in 1885 defendants 2 and 3 had 
claimed to bo the heirs of Ivondi Aga, the husband of the mortgagor, and had 
ontorod upon the land. The mortgagee thereupon filed a suit against them under 
section 89 of the Dekkhaii Agriculturists’ Eelief Act (XVII of 1879), which, 
however, was settled by an agreement before the conciliator on the 31st August, 
1885, whereby defendants 2 and 3 undertook to pay off the mortgage and it was 
0 , greed that they should remain in possession of the land. This agreement was 
filed as a decree on the 27tli November, 1885, under section 14 of the Act. The 
last instalment of the niortgage-debt was paid to tlio first defendant by defend- 
ants 2 and 3 in Sepbojnbor, 1897. The plaintifi’s had no notice or knowledge of 
any of the abovoinontioned proceedings. On the 5th October, 1897, the plaintiffs 
filed this suit to rcdooin the niortgago of; 186G and to recover possession of the 
la] ids. The lower Courts held that the plaintiffs were the heirs, but that the 
suit was barred by limitation iinder article 144 of scliodulo II of the Limitation 
Act (XV of 1877), iiiasmucli as defendants 2 and 3 had been in adverse 
possession for more than twelve years. On appeal to the High Court, 

Heidi (reversing the decree of the lower Court and remanding the case) that 
the snit wo,s not barred. Tlio possession of the defendants was not adverse to 
tlic plaintiffs, inasmuch as there was no notice or knowledge, or circumstance that 
could have given notice or knowledge^ to the plaintiffs (mortgagors) that the 
defendants’ possession was in displacement of their rights. They had no reason 
to know that their rights were invaded, and . until they had such reason there 
could be ho necessity for them to take action. 'V 
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Second appeal from the decision of R, Knightj> District Judge 
of Satara^ confirming the decree passed by Rao Salieb N. V, 
Samant, Subordinate Judge of Khatav. 

Suit for redemption* On 18th October^ 1866, the wicfow of 
one Kondi AgSL mortgaged the land in suit to one Nageshrao 
with possession. 

Plaintiffs 1 and 2 were the daughters of the mortgagor and 
Kondi Aga and plaintiff 3 was a grandson (a son of a deceased 
daughter) and they now sued to redeem the mortgage. This 
suit was filed on the 5th October, 1897. 

Defendant 1 was the grandson and heir of the mortgagee 
(Nageshrao). Defendants 2 and S ^vere nephews of Kondi Aga. 
They denied the plaintiffs^ right to the property^ alleging that 
being females they (the plaintiffs) could not succeed to it as 
it was Pakiri Vatan. They also alleged that they (defendants 
2 and 3) had been in possession since 1885 under an agreement 
with Nageshrao^ the mortgagee, and they contended that the 
claim of the plaintiff's was now barred by limitation. 

It appeared that prior to 1885 defendants 2 and 3, claiming 
to be the heirs of Kondi Aga, entered and took possession of tlio 
land. Nageshrao/ the mortgagee, thereupon filed a suit under 
the provisions of section 39 of the Dekkhan Agriculturists*’' Relief 
Act (XVII of 1879) to recover the money due on his mortgage. 
On 31st August, 1885, however, the parties anived at au 
agreement before a conciliator, whereby defendants 2 ami S 
undertook to pay off the mortgage by instalments, and tliey 
were to remain in possession of the laud. This agreement was 
filed as a decree on the 27 th Novembex’, 1885, under section 41 
of the Act.^^1 The last instalment of the mortgagc*debt was 

(i) Bectione 39, 43 and 44 of the Dekhhah Agricultnrists’ Belief Act (XVII oi: 
1879) nm as follows : 

89. 1711011 any dispute arises as to, or there is prospect of litigation roganl- 
iug, any matter within the cogniisanco of a Civil Court between two or morQ 
parties, ono of whom is an agriculturist residing wdthin any IoceiI area for 
which a conciliator has been appointed, or ’when application for execuiiun 
any decree in any suit to wdiich any such agriculturist is a pai't}--, and wliicli 
was passed before the date on which this Act comes into force, is contemid:iiiud, 
any of the parties may apply to such coneffiator to effect an amicaWc settkiacmt 

^ ^43* If on the day on. Which, the^oase' is prst heard by the eoneiliator, ' or on 
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paid to the first clefeiiclaiit by defendants -2 and S in .Septeinbeiv 
1897. ' ^ 

The plaintiffs had no notice or knowledge of any .of these 
proceidings. 

The Court of first instance rejected the plaintiffs^ claim for 
redemption and dismissed this suit* It found that the mortgage 
■was proved and that the plaintiffs were entitled to succeed to 
the property as heirs of the mortgagor^ but it held that this suit 
not having been filed until the 5th October^ 1897^ their claim 
was time-barred, inasmuch as the defendants 2 and 3 had been 
in adverse possession of the property since August^, 1885^ the 
date of the abovementioiied agreement before the conciliator* 
In its judgment the Court said : 

The defenclanis 2 and 3 urge tliat tlie jdaintilfs’ claim is time-barrod as 
they liave been holding the lands adversely to the plaintiffs for over twelve years 
previous to the suit. It is contended for the plaintiffs that article 148 of the 
Limitation Act a.p])lies to the case, and not article 144, and that even if it did, 
the defendants' possession has not been adverse to tliem. TIio defendants 2 
and 3 have been in possession as strangers, and Urns, I think, article 144 of the 
Limitation Act apj)lies. According to that article, the defendants must show 
that they have been lioMing the property adversely to the plaintiffs for over 
twelve years previous to the institution of the suit. The plaintiffs' pleader 
relies on the case of CMMo v. as an authority to show tliat an 

any subsequent day to which he may adjourn the hearing, the parties come to 
any agreoment, either finally disposing of the matter or for referriiig it to 
arbitration, such agreement shall be forthwith reduced to writing, and shall be 
read and cxi')laiiied to the parties, and shall be signed or otherwise autiiontb 
cafcod l)y the conciliator and the parties respectively. 

44, W'heu the agi'ceinent is one finally disposing of tlio matter, the conci- 
liator shall forward the same in original to the Court of the Subordinate J udge 
of lowest grade having jurisdiction in the place where tlio agriculturist who is 
;a party therek) 'resides •' ' ''V.' 

and shall at the same time deliver to each of the parties a written notice to 
show cause before such J udge, within one month from the date of such delivery, 
why sueli agreement ought not to be filed in such Court. 

The Court which receives tlie agreement shall, after the expiry of tlie said 
2 )oriod of one month, unless cause has been shown as aforesaid, order such 
agreement to be filed ; and it shall then take effect as if it were a decree of the 
said Court passed on the clay on which it' is, ordered to, be filed and from which 
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adverse possession, to tlie mortgagee is not necessarily so to the interest of the 
mortgagoi-j while the defendantsVpleader relies on Futtappa v, Timm-afiM It 
appears from, tho cases cited that there may he an adverse possession even to 
the mortgagor and those claiming under him> but it is for the defendants 
prove it. d'he question therefore is, wh'en did the possession of dofenOants 2 
and 3 become adverse to the plaintiffs? The case of CJiohnondelei^ w Qhntothi^) 
relied on in the case of Futtappa v. Timmaji shows that when a person claim- 
ing to bo entitled to the equity of redemption enters on the 3uortga.g(.‘d 
property and pays the interest on the mortgage, his possession is adverse to the 
true owner. In this case the defendants 2 and 3 were in ])ossessiou already. 
They retained the possession as being entitled to the equity of rcdoinption and 
passed a Icahiilaijat before the conciliator to pay the mortgage debt in that 
capacity and did pay money according^. In the case of Cklnto v, Jankl it 
was laid down, mere ouster unaccompanied hy any further act of aggression 
on tho mortgagors rights cannot give any cause of action to the latiejrd’ Ihit 
in the present case, the defendants 2 and 3 not only retained possession as being 
entitled to the equity of redemption as heirs of lfiiutub.sha.bi, but passed a 
Mhxilayat agreement to pay the mortgage debt as such heirs and have made 
payments accordingly. The defendant 1 admits that lie has received payments 
from the defendants 2 and 3 according to the kahula^at. The kahahujat 
shows that' on the day it was passed the defendants 2 and 3 asserted that tliey 
were entitled to the equity of redemption. It appears to me on that dnj thc\y 
assumed an attitude of being tho ownei's of tho lands as heirs, and b}' cirtorlng^ 
into a kdbxilmjat agreement as if they were the owners, I consider they did 
aggress upon the mortgagor’s rights. I think, therefore, that since 3 1st August, 
1885, the possession of defendants 2 and 3 has been adverse to the plaintills. 
The plaintiffs filed their suit on 27th November, 1897. They applied to the 
conciliator for a certificate on 5th October, 1897, and got it on 27th November, 
1897 {plile Exhibit 3). Excluding the said period, the plaintiffs arc found to 
have instituted their suit more than twelve years after the possession of defend* 
ants 2 and 3 became alvcrsc to them. I, therefore, find the fifth issue Iei the 
afflrmativo. 

On appeal the District Judge confirmed the decree. In Iiibi 
judgment he said : 

In my opinion defendants have hoM adverse possession, at least since tho 
date of the agreoinenfc. Tho property really in suit between thoms-eh'cs ami 
the plaintiffs is not the land itself, but the equity of redemption ; and It is clour 
that defendants have claimed to hold this as owners and to the 0.xelubi>n of 
plaintiffs since that date. Artiola 144 supplies the limitation applicable^ 
twelve years from the time when the possession of the delendmit becomes adverse 
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to tliat of the plaintiff, and it is plain that in this case that time must he 
(leeiiied to he 21st Augnstj 1885. I do not think that the recognition o£ the 
agreement hy the Court has any effect upon the question. 

It is argued (!) that possession cannot be adverse unless the rightful owner 
is awarc^ffiat he is excluded, and (2) that the possession of defenclaijts was 
really that of tenants of tlie mortgagor/ through whom plaintiffs were enjoying 
constructive possession, at all events tintil the loan was repaid. As for (1), it 
is true that in the present case j)laintiffs had no notice that defendants had 
usurped the equity of redemption ; but I can ffnd no authority for the pro- 
position that knowledge on the part of the person whose riglits are invaded is 
an essential element of adverse possession. Neither Wharton’s nor Starling’s 
definition of the term includes any such ingredient ; and it is clear that if 
article 144' were intended to mean twelve years from the date on which plaintiff 
becomes aware of the adverse possession, there is no reason why the Legis- 
lature should not have used those words, as in so many other articles in the 
schedule. As for (2), the argument is specious, but unsound. The rulings 
quoted in its support (I. L. E. 18 Bonn 51 and 12 Bom. H. C. E. page 180) 
impugn rather than support it. The second is hardly relevant to this case, 
and the first, while recognizing that possession by parties other than the 
mortgagee is not necessarily adverse to the mortgagor’s rights, avowedly 
contemplates the possibility of oases of an opposite character. The argument 
is really based upon a confusion that I have already endeavoured to avoid. It 
is not the possession of the land that is adverse, but that of the equity of 
redemption. If some person other than the true owner claims to hold this 
right as owner himself, his possession is obviously adverse. Apart from, this, 
it cannot fairly he said that the defendants wore on the laud as tenants of the 
mortgagee, although it is true that the agreement gives the latter the right of 
re-entry upon the land in the event of default in the payment of the instal- 
ments. I think tliat they were on the land as owners subject to a certain 
liability to the mortgagee, for whom a certain remedy was provided if they 
failed to discharge the liability. 

The plaintiffs preferred a second appeal to the High Court, 
contending that the lower Courts erred in holding that the , claim 
was barred by limitation, and tljat the possession of defendants 
2 and 3 was adverse to the plaiiitifls from the date of the 
agreement of Slsfc August,; 1885; they contended that the 
defendants 2 and 3 could at most only claim contribution from 

Warmjau 3L Samarih for’ the appellants' (plaintiffs): — The 
Ipossessioii of defendants 2 and^''-^;; was not adverse to the,, 
plaintiffs and therefore the’ suit^ ^is not barred - by limitation,':;'' 
;/rho lower' Appellate Court has .found- that the plaintiffs 'had no 
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notice or knowledge of the agreement of the 31st August, 1888, 
between the first defendant as mortgagee and defendants 2 and 3. 
The fact that as a result of a dispute between them the first 
defendant agreed to give possession to defendants 2 and S sannot 
affect the plaintiffs, who know nothing of the matter and were not 
parties to that agreement. Their rights as mortgagors remained 
untouched. Possession secretly obtained cannot in law be 
adverse: article 144 of the Limitation Act (XV of 1877) does not 
make time run from the date of the defendants’ wrongful 
possession, but from the date at which the defendants’ possession 
iecomes adverse to the plaintiff. We submit it cannot become 
adverse unless it comes to the plaintiff’s knowledge : Bejoy 
Clmnderv. KallyBrosomo^^ •, PitUappav. TimmayiS-'> CliohmnieUy 
V. Cliuton^^'^ cited by the lower Court deals with acquiescence, 
but acquiescence implies knowledge: Tithoha v. Oangarau^^^i 
Aftim,u V. Bamalyrislina^^^ ; Chiato v, Moidm v. 

OoLhmauyanni^’) Vasudev v. BalajiS^'> In any event, the 
date of the decree in tenns of the agreement, viz,, 27th 
November, 1885, is the date which should be taken as the starting 
point of the period of limitation ; and in that case the present 
suit is in time. Again, the possession of defendants 2 and 3 
cannot be said to be adverse to the mortgagor or his repre- 
sentative so long as the mortgage was subsisting. By the 
agreement defendants 2 and 3 undertook to pay defendant 1 
the mortgage-debt by instalments. The last instalment was not 
paid off until September, 1897, so the mortgage was in existence 
until then. 

B. A. Bhagwat for respondents (defendants) -The finding 
of the lower Court that defendants 2 and 3 have been in adverse 
possession for more than twelve years is a finding of fact, that 
cannot be questioned in second appeal. That finding is correct. 

An adverse possession is possession inconsistent with the title 
of the rightful owner, and it is immaterial whether the rightful 

^ W (1875) 12 Bom. H. C. B, 180, (8) (1902) 26 Bom. 600, 
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'■owiieVh»%s possession or. not.. ' His knowledge does ' 

not affect tlie character of the possession. It is nowhere laid 
down that notice to the rightful owner is required: see Bhavmo' 
Bahhinin : PuMap^ v. ; Aimmi v, Bm7uthrishmP^^^. ' ■ 


.' ' "■thi^s .case the plaintiffs 'sued to redeem;. eerfain'' 

property by pajnnent or such amount as on account taken might 
be found due ironi them;, in respect of a mortgage executed by the 
widow of one Kondi Aga (the father of two of the plaintiffs 
and grandfather of the third) to the deceased grandfather of 
defendant No, 1; with possession;, for Its. 170, about thirty years 
before suit. The plaintiffs allege that the mortgage iiad been 
satisfied by the produce received, but defendant 1 has, on 
demand, refused to render an account on 1st March, 1897. The 
other defendants were joined (the plaint stated), as they had 
been in enjoyment on behalf of defendant 1, 

The first defendant admitted that the land had been mortgaged 
with possession, but alleged that the defendants 2 and 3 had 
been in possession since 1385 by virtue of an agreement entered 
into by them with, the grandfather of the first defendant. Of the 
other defendants, Nos. 2 and S denied the rights of the plaintiffs, 
alleging that the plaintiffs being females could not succeed to 
the property which is Fakiri Vatan, and as such, defendants 
allege«l, incapable of being managed by females. The defendants 
also alleged that thew had enjoyed possession throughout and 
that the claim of the plaintiffs was time-barred. 

Tlie Court of first instance found the mortgages alleged proved 
ami lield that the plaintiffs were not disentitled by family usage., 
bat were entitled to succeed as heirs of the mortgagor. It held, 
however, that their claim was time- barred by reason of the fact 
tluit the defendants had been m possession’ as entitled to the 

’amount of the’ mortgage^ and' had 'paid money accordingly, and 
that the dcfeiulaiits liavihg assumed, "an .adverse attitude from 
' Slsfc August, J.885, the plaintiffe’''Smt,,. not 'having been filed until 


(1).'.'(1S9S) 23 137 ; 
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5tlvOcfcober, 1897, was time-barred. On these grounds the suit 
was dismissed by the Court of first instance. 

TJie lower Appellate Court took the same view, holding the 
possession of the defendants to have been adverse from the date 
on which they arrived at an agreement with the conciliator in 
lisSfi to pay off the mortgage by annual instalments of Ss. 8, 
wdiere!)y they extinguished their lieu in 1897. The lower 
Appellate Court held that in the present case plaintiffs had no 
notice that the defendants had usurped the equity of redemption, 
but that there was no , authority for the proposition that 
liiiowledge on the part of the person whose rights are invaded 
would bo essential to adverse possession, that there had been 
adverse possession of the equity of redemption as well as 
possession of the land, and that therefore the case of GJdnlo w 
ImiJd was inapplicable, and that though the agreement gave 
the mortgagee a right of re-entry on default in payment of 
instalments, yet the position of the defendants 2 and 8 under 
that agreement was that of owners subject to a liability, and not 
that of tenants. 

The view of the lower Appellate Court and of the Court of 
first instance, that article 144 of schedule II of the Indian 
Limitation Act, 1877, 'Csupplied the limitation applicable,'’ is 
not contested on appeal. The only question, therefore, that 
arises in this appeal is whether the possession of the defendants 
2 and 3 hecaine adverse to the plaintitis at the- date of the 
agreement and by reason of the agreement which wus entered 
into by those defendants with the mortgagee, and of which 
the plaintiffs, according to the finding of the lower Appellate 
Court, had no notice. 

The grou}ids on which the Jower Appellate Court held the 
possession of the defendants adverse, appear to bo that there 
is.no authority for holding that “knowledge on the part of the 
person whose rights are invaded is an essential element of 
adverse possession that article 144 does not make time d’un 
from the time when the plaintiff becomes aware of the intorferenco 
with his rights ; that the ruling in Chinto v. JauU^^^ “avowedly , 
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. contemplates the: possibility of cases '' in 'which possession by 
' parties other than' the mortgagee may be, adverse to the rights of' 
the mortgagor^ and that the possession of the defendants in this 
case wlMch was adverse was not possession of the land itself^ 
blit the possession of the equity of redemption. The lower 
Appellate Court considered that the arguments advanced to 
show that the possession of the defendants was not adverse 
were based on a confusion of the notion of possession of the land 
with the notion of possession of the equity of redemption. The 
passage which folio \vs this remark in the judgment runs; If 
some person other than the true owner claims to hold this right 
as owner himself, his possession is obviously adverse/’ 

From the passages above referred to, it would seem that what 
the lower Appellate Court regarded as the possession of the right 
Swas the claim to hold the right/’ But possession means 
something more than a mere claim to hold. And the possession 


of a right, juris quasi ^ossessio, if that much questioned 


phrase be permissible at all and if it means anything ab all, 
consists in the eosercise of a right, jxis hi reS-'^ And unless 
and until there be an exercise of rights in excess of that which 
is involved in the possession of the land itself, if the possession of 
the land be not adverse, there can be no possession that is adverse. 
The definition of adverse possession by Markby, J., to which the 
District Judge refers as Mr, Justice Starling^s, is to be found in 
Bejmj Ghmider v. Kally Prosonuo. It wms accepted by the 
Full Bench decision of this Court in JBkavrao v- Pahhnin and 
runs as follows By adverse possession I understand to be 
meant possession by a person holding the land, on liis own 
behalf, of some person other than the true owner, the true 
owner having the fight to immediate possession P Tlie last five 
words of this passage are essential, For if the true owner 
lias no right to immediate possession, it is practically immaterial 

'v,i^h't/kimself:;:'^^^^^ 

possession he cannot eject ' the person in: possession : contra 
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m'u mkutem agore non omit -prmcnpiio.^ A 
or coiumnnicated or manifested by o\ er ac & article 

iiK^ rights, gives no apparent cause of action, 
o^the Limitation Act appears to’ apply before a ug 

os 0 

indicated or implied by articles l-d, 1-5, i-o, J- J, 
oter provisions If the schedule, must consist of some exerc.se 
of that right. And if the exercise of the right consists solely m 
the possession of land, then the possession of the » o 

adverse unless the possession of the land be adverse. Undci t> 
Eoman Law, ''' possession was not lost in land until ttie po.scw 
had notice of his physical power to deal with it having jcim 
destroyed. This doctrine was of special impOTtance in 
connection with the peculiarity of Roman Law, which t cniou 
possession to the tenant and to the fructuaiy.h) Uhuii tin 
possessor is himself prevented from dealing with the land 
when there is cUjectio, there can be no doubt about Iiis^kuowlcuge 
of its loss. But actual knowledge is not necossanly m all cases 
material if there bo the means of such knowledge : V'omesk 
Chmder Cxoopto v. Eaj Naraiu Roy and Bejoy Chnnder Bauayae 
Y. Rally Pmonno MooherjeeS^'^ As stated by Mitra, h) '‘actual 
knowledge is not necessary. Knowledge may bo presumed 
from an open and notorious act of taking posse.ssion : see 
Angell on Limitation, 292.” But although there may bo adverse 
posLssion notwithstanding the fact that the owner disconti- 
nuing possession is unaware of the pos.session taken by aiiotber, 
yet the possession must have been used openly and, “ without any 
effort made or step taken to produce concealment”: Rains v. 

There must be an adverse asA—Beariy w TMertham 
Railway CoB'>— and nothing that would lead the ownoi- to 
h^stippose that his rights '''remain; intact: 


(1) SaYigny on Possession Book IIIj 
St Kxxv 5 Sir B, Perry’s Translation^ 

'' ' 2 ( 08 ,: 27^9 ^ 

{2) Savigny, Book II, xxx'', p, 206, 
note (d)y and pp« 207, 209* 


(3) ( 1868 ) 10 CaL WJL 15, pjl 10 & 11 

(6) Tagore I^aw Loctiirrs, Law of Limit* 
atioiiand Prescription, p, I:i5. note (il ), ; . 
(0) (1880) 14 Qh LI |S|). 510, ' 

0 {1868} L, K B Eq, M p. 411?. ■ 
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Sandwich' The possession taken must not be clandestine. For 
possession;,, in order to ripen into ,a prescriptive title^. .must be 
juridical and have none of the vitia possessionis as clam 
vi ant fteecmo^ And if^ in its inception it is vitiated by its 
clandestine^, violent or permissive character/ it must lose that 
character and become opeii^ peaceable and as of rights before it 
can cause time to run* And it is fully established that when 
there is no act of taking possession^ something more than a mere 
adverse: is. necessary to make possession adverse. Thus 

one who holds possession on behalf of another does not, by a 
mere denial of that other^s title, make his possession adverse^, so as 
to give himself the benefit of the Statute of Limitations ; Bejoy 
Glimuler Banerjee v. Kally ProsonnoP'^ There must be some 
adverse act/^ so that if the possession has commenced and con- 
tinued in accordance with any contract, express or implied, 
between the parties in and out of possession, to which the 
_ possession may be referred as legal and proper, it cannot bo 
presumed adverse.,, So also in cases between mortgagor and 
mortgagee ; Dadola v. KrimnaP'^ That is to say, if there be 
no adverse act, nothing overt and no unmistakeable ouster, or 
taking of possession, and all that is done is referable to, or 
consistent with and susceptible of explanation by, some title 
which does not impugn but recognise the right of the person 
seeking to recover possession, then there can be no possession 
adverse to that person without notice or intimation to him of 
some kind, that an adverse claim has been set up in opposition 
to his right theretofore recognised : litappan v. ManmihramaP '^ . 

The party claiming to hold adversely must at least go on to prove 
that it was in denial of the other’s title that he excluded him 
from enjoyment of the property, * According to the English cases 
there must be something amounting to ouster of the person 
against whom adverse possession is claimed/^ The case of Ram- 
ckimdm JeBlmard Saclmliiv is to similar effect; 

long as possession can be referred to a right consistent with the 
subsistence of ownership in being at its commencement, so , long ■ 


(ty'iimn s q, b* b, v, p. 490, 

T%.{W8)iCai, 


(3) (1879) y Bom. U d, p. 39. 
m (1897) 21 Mad. 153 p, 159. , 
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' '.mils t the possessi^^^ that rights rather than to a 

rhj;ht which contradicts the ownership/^ And as shown by the 
,, eases of Womesh GJmnder Ooopto v. Raj Narain and Bejoy 

'Vlfmder Baiierjee v. Rally Prosomio Mookerjee^^'^ and i7i SJiarat 
Snrdari \\ Blwho RersJiaclj^^ Tinayah Janardan v. Maimij^^ and 
Krishna Golincl v. Hafi even where there is an act of 

taking possession, the possession will not be adverse as against 
any person who is not for the time being entitled to possession 
rind who is therefore neither interested in, nor capable of, ejecting 
the person who has taken possession. There must be some 
adverse act sufficient to give the person to be affected by it an 
opportunity of knowing that his rights are being infringed and 
that occasion has arisen for action by him to protect them: 
])ewan Mamoaf AUy. Unnoda Per shad PlnSBUfdrMi Rehea 

Baliodfa v. P.oy Jnnrj BahadufP'^ Thus, a tenant or lessee 
does not, merely by ceasing to continue possession on behalf of 
the owner, necessarily create a possession adverse to the latter. 

On the other hand, ^^i£ the case be of such a nature that tlie 
possession would he lost even if no agent had interfered with 
it, in such case it would be ahvays lost.^^''^^ the act of a 
wrong-doer dispossess the agent, undoubtedly the possession is 
lost, and the knowledge of the prior possessor is immaterial 
This applied equally when the tenant \Yas dispossessed : (Imd 

semts vel procurator vel colonus tenent, domium videfur possidere 
et ideo Ms dejeetis ipse dejici de possessione vidctcir ctiam si iynoret 
cos dejeelos per quos ymsidehat!^ 

Thus the agent, tenant or other person holding on behalf of 
the owner, is a means of securing and continuing his possesKion 
the power of dealing at will with the subject-matter) and 
may for convenience of illustration be regarded in tlie same light 
as any other agency or arrangement such as a safe or other 
receptacle performing the same protective functions. As long 
as the subject-matter is so protected and the means of protection 
is still within the control of the owner, it is obvious that Ins 


(0 (ISOO) 10 CaL W. B, 15. 
(3) (1878) 4 Cal. 327. 

(8) (18S6) 13 CaL 101 . 

CO (1894) 19 Bom, 138, 


(5) (18S2) 9 Gal 3G7. 

(^) (1879) L. B. *71 A. L 
(1881)1.. B. 8 1. A. 210. 

<8) SaTigny, Book III, s. $5 j Sir' 
Pen% 277«278i 
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.power of dealing with the subject-matter can iio more be lost by 
the mere additioii of any 'subordinate possessor, than a doeiimeiit 
woiild be lost, merely by its being, placed. in' an ■ enclosure within 
the owler.^s safe. The. owner hvoiiki still - have the -power of 
--'reproducing at will his enjoyment of the subject-matter, miless 
and until on his having occasion to make use of it he foiiixd that 
he Wvas resisted by the- protecting agency itself. The same might 
occur with property in a safe which it was found necessary to 
' force open to get at the property. And if a stranger removed 
the vsubject-matter from the safe or other means of protection, 
but' made no attempt to remove.it from the owner^s. possession 
and control, the owner would not lose his power of using it and 
would be under no necessitj?- of taking steps to recover possession 
until the subject-matter was taken, not merely out of the safe^ 
but entirely out of his oxvii possession and control, in which latter 
ctxse his loss would be as complete and unmistakeable as if no 
means of protection had ever been employed. In the same way, 
the person intended to secure and contmue posses.sion may lose 
it without the possession of the owner being necessarily affected. 
But if the property is removed not only from the control of such 
j)erson but'' also - from the control of the owner, the possession is 
"a. ' much lorst in that case, and the necessity for action b}?' the 
-owner arises as .iinmediatelj^, as if there .h^^-d ne.ver been any 
.protecting agency at all. This very. obvious distinction between' 
a loss affecting only the agent or means of protection, and a loss 
affecting also the owner, seems to lie at the root of those cases 
ill which it has been held that while there may be possession 
adverse to the mortgagee, which is not adverse to tiie interest 
of the mortgagor, yet it does not follow that so long as the 
mortgagor is entitled only to the* equity of redemption, there can 
be no invasion of his interest. 

The cases of CJmiio v. Jmihi^ ^ and Vithoha v. Gmigarcm^ 
sua'gest instances in which the, 'mortgagor's interest is not 

The ease of Ammu v. BmmhmJma ■ is an instance and 

cites instances in which the interest of the mortgagor is assailed* 
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The essential difference in the circumstances of the two sets of 
:',.nases^.is ::that. in... the ■ first' set of cases' , the , mortgagors:.. '^had 'n 
apparent reason to suppose that theii” rights must have boon 
infringed; while in the second set the mortgagors must necessarily 
have known that they as w^ell as the mortgagees had been 
deprived of the power of exercising their rights and that some 
one else was exercising them. In the cases Clihito v. and 

VitJioha V. Qangaram^ ^ which represent the fi.rsb set of cases, the 
mortgagees while in possession were ousted by a stranger. In 
both these cases it may be noted that the disseisor ivas held by 
the Court of first instance to have been let into possession by 
the mortgagee : in VitJioha v. Gang ar aw as tenant^ in Clmito v. 
3apJii as sub“mortgagee. The lower Appellate Court; liow'ever, in 
both cases held that this point was not proved. In CJimio v. 
Janlci the plaintiff’s name was entered as well as that of the 
original disseisor in the revenue records. It was alleged that 
jproceediugs had been taken for the removal of plaintilik name 
from that record; but it was not proved that they wore suceessfiii 
or that plaintiff had notice of them (I. L. E. IS Bom.; page 55); 
and there was nothing else to show in what %'ray the possession 
had been adverse to the plaintiff; the mortgagor, or in other 
wordS; that there had been from the first an attempt to dispute 
his power of resuming possession and control on occasion arisi)}g. 

In FUJioha v. Ganrjaram there was notliiog bcj'ond the Imre 
ouster of the mortgagee to sho-w that the mortgagor had any 
reason to suppose a possession hostile to liiin had eoiiimenced. 

On the other hand, in the case of Ammu \\ UayndldArnn^ wliieh 
rejmesents the second set of cases wliore tlic luortgngors rig] its 
were held to have been assailed; the defendants hacl origiiiaiiy 
. been .let into possession as tenamts. But in 1861, fifteen years 
before suit, an enquiry was instituted by the Bopiity Cf)l lector 
(in which enquiry the mortgagor was represented by liisrnotlior) 
as to the right of the mortgagor, as against Government, to 't!io 
lands in question; and, in 1862' (fourteen years 'before suit); the 
Deputy Collector held the lands to be the property of GoverniTioiifc 
and assessed the lands and' granted them to the,y:M\mdaEfe ’oiV: ’ 
patias. The plaintiff;-, the mortgagor^ did not sue the, .alleged 
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, , ' trespassers till 187:6.; ;Now,.in these. eirciimstancesj it is clear that :■ 
^ , the Befe^^ not obtain, the possessioa under the niortgag.ee, , 

or even against him aloiie^, but by virtue of a decision in proceed- 
: mortgagor^, had notice p so that the 

dispossession did not affect the mortgagee alone^ but was avowedly 
intended to deprive the mortgagor of all control, so that his rights 
would have been equally infringed thereby if there had been no 
mortgagee in the case at all. 

The judgment in Cliinio v. Janld'^'^ alludes to the fact that the 
plaintiff was not entitled to immediate possession a,t date of the 
defendant's taking possession. The judgment of Telang^ in 
tlie same case refers specially to the definition by Markby^ J.^ 
in Bejoy Ckwnder v. Kally Trosonno^^^ as showing that possession 
could not be adverse to the mortgagor as long as he was not 
entitled to immediate possession (vide Cliinio v, JanJd^ page 57), 
That is to sajq if the plaintiff was not entitled to immediate 
possession^ then the defendants act in taking possession would 
not infringe any right of plaintiff-'s to possession and would not , 
.be adverse to plaintiff. The question, therefore, arose whether 
the plaintiff was entitled to immediate possession. And the 
answer to this question, arrived at after considering the analogous 
case of the effect of dispossession upon a landlord during the 
currency of a teiiant^s lease was, that the mortgagor would be 
entitled to claim immediate possession if the ouster of the mort-” 
gagee loere such as to operate as a virtual dispossessioud^ of the 
•mortgagor. This it could not be, unless it operated in some 
way to afiect the mortgagor immediately by invading some 
right then necessarily exercisable by him. For, in the case of 
landlord and tenant, the mere ouster of the tenant was shown 
to be insufficient so to affect the landlord as to put him to the 
necessity of vindicating his position. But when the landlord 
w^as entitled to rent and the rent was not merely left unpaid (a 
fact which would give the real owner no unmistakeable notice 
of his rights being infringed), but was actually refused and paid 
, to another person, then there would be such* virtual dispossess ■ 
Etful: .0 

ease of the. mortgagor, when his mortgagee is dispossessed^ 


. . m (180^) la Bm* 51. , (3) a878) 4 Cal, 827. ' ^ ! 
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■ not 'matter to- me^. -for I ■ am not entitled to it : the , mort- 
gagee is : and he alone is concerned^ as his rights only are 
infringed and he is only losing iiis own possession^ not niine^, 

' and ..whoever is in possession is only taking the plac^.^ of the 
mortgagee and tlins representing and continuing iiiy possession/"' 
Blit he cannot continue to say this when the person who has taken 
possession by his acts shows^ or by his open declaration avows, 
that he does not pretend to represent either the mortgagee or 
the mortgagor, but is exercising a right claimed entirely on his 
own account. In such a case the disseisor aftects not the mort* 
gagee’s interest alone, hut the mortgagor's, and the mortgagor, 
having no one in his place professing to hold for hini; is entitled 
to seek recovery and is under the necessity of taking action as 
much as if he had been personally ousted. It was, therefore, in 
the case of Ghinto v% Janki^^> held necessary to remand the case for 
a finding on the question whether the defendant had thus open!}* 
acted so as to deprive the mortgagor by assailing his rights, and 
if so, when the possession of the defendant had thus become - 
adverse to the mortgagor. 

The Madras High Court, in Amm% v. Mmiahkhnoj dici 

not rely upon the ouster of the mortgagee as proof of adverso 
possession of the mortgagor, but upon the fact that the mortgagee's 
possession ceased altogether, and the mortgagor’s possession was 
not continued constructively, but disappeared by reason of the 
very act of ouster which to the plaintiffs knowledge challenged 
his own title. Thus the adverse possession alleged against tlie 
mortgagor did not consist of a mere undivulged claim of the 
equity of redemption, but of an actual ouster coupled with an 
avowed claim, entirely independent of the mortgagee^ going to the 
root of the plaintiffs title. 

In the case of Putia^pa v, TimmaJP^^ there was a siiiijlarl}' 
open taking of possession on purchase, not from the mortgagee 
or in recognition of any right in him, but on purchase from a 
person (Narsubai) who sold also in the assertion of u right not 
derived from the mortgagee^ and the possession of the purchaser 
had continued from 1856 to 1884. And in that case what appears 
to have been regarded as the most conclusive evidence of the 

Cl) (189:3) IS 'Bom* Bh ' (2) (1870) 2 Hath 226, 

m (1889) 14 Bom. 176. 
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adverse nature o£ the possession 'was indicated in that passage 
of the judgment which states that^ in 1856^ Narsubai^ was dhiii 
possession of the equity uf redemption adversely to the rightful 
heirs ind acting m if she were the otmer of the property and 
reemving the rent wMch mortgagee had agreed to pay hy the 
miortgage-hond, Eamappa derived^ his title as purchaser from 
Narsubai, and although possession was probably given him 
directly by the mortgagee^ it -must be deemed to have been at the 
desire of Narsubai on his discharging the mortgage-debt/^ The 
above passage shows that there was not only a bare claim of the 
equitjq but an active exercise of the rights attaching to a holder 
thereof. It was not merely that Narsubai paid off the mortgage 
(for that is not the exercise of a right so much as the discharge 
of an obligation), but that she took what plaintiff, if in possession 
of the equity, would have been entitled to, viz,, the rent agreed 
to by the mortgagee in the bondj a right v/hich plaintiff must 
have known he was deprived of. The passage cited further 
shows that the possession of the purchaser Eamappa was 
virtually derived not from the mortgagee but from Narsubai, and 
the conclusion was that ^Hhe Subordinate Judge was right in 
■ ebhsideuing' Eamappa as deriving his possession from Narsubai 
and his possession as being adverse to the plaintiff from that 
time/^ 

In liiappan v. Slancwihrasnud'^^ a passage is quoted from the 
judgment of Telang, J., in Chinto v. JanJdf'^ which stated that 
'Hhe mortgagor having once put the mortgagee in possession 
ordinarily has no right to the possession until the mortgage is 
paid off.” And it was observed, that notvv ithstanding Fnttappa 
v» it would be seen from the later case of Yinayah 

Janardan v. that the opinion of Telaiig, J., commended 

itself as sound to Sargent, C, J., and Candy, J, In this state 
of the authorities, I would say that Mr. Justice Telaiig's view 
appears to be the better vie’vv. If, however, that in Ammm v. 
Bamahislina be the correct one, still the possession of the 

person taking it from the mortgagee would not be adverse unless 
and until the mortgagor has notice of it : Mcmad v* The Collector 

- ■ m (1897) 21 Mad, 158 p. 165. (3) (1889) U Bom. 176. 

(6) (1879) 2 Mad. 22a 
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of Malaharf^ This last-mentioned case, it may be noted, is the 
converse of AmwM v, HamciMs/ina^^^ sts being a.n instance in v,-iiicn 
tlie mortgagor, having no notice of the proceedings of Government 
declaring his lands to have escheated and transferring them to 
another, was not affected thereby, while in 
the mortgagor was held to have been affected by similar proceed- 
ings because he had notice thereof. Thus notice is essential 
where there is otherwise.no circumstance from which the 
plaintiff could become aware that his rights had been disputed. 
The case of Vasuiev y, appears, therefore, to have no 

application here. For that case was one in which a consent 
decree had been passed against co-owners in a mortgage suit, and 
one of the co-owners subsequently redeemed and having obtained 
and held possession for over twelve years, set up adverse possession 
against the heirs of the other co-owners. It was held that the 
possession so set up was adverse. It was argued tlia^t to hold 
article 148 not applicable would be to prejudice the plaintiif b}:" an 
act to which he was no party. But the Court held that argument 
had no force in that case, inasmuch as the redemption was under a 
decree passed against both mortgagors. This fact gave the n^ort- 
gagor who did not redeem, full notice that, if he did not redeem, 
either the other co-owner must have done so, or that the right was 
lost for ever. And the Court gave a note of warning as to the 
importance of this distinguishing circumstance by adding, ^Svhat 
considerations would apply if the redemption were without the 
mortgagor’s knowledge, we need not now discuss.” The effect of 
absence of such knowledge appears to have been sufEciently 
illustrated by the other cases hereinbefore cited, and is distinct!}’' 
shown in a case more pertinent to the present question- Moitliu 






tsillSf 






■■t.. 


V. Oothumanganni ^*'> — where one of the co-mortgagors redeemed 


to 1886 . When the sons of the co-mortgagor sned in i-especfc of 
their moiety, it was held that, in the absence of proof that the 
land was held with an assertion of adverse title, the plaintiff w'a.s ,v,. 
entitled to a decree. The mere assertion of title in the r^icital ' . 

of a deed was held insufficient, and the case of liamckandra : 


(1) (1?86} 10 Mad. 198. 

(2) (1879) 2 Mad. 226. 


(3) (1902) 26 Bom. £00, 
W) (1888) 11 Mad, 416, 
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Yeshmnt x, SadaBido .was referred to^ inwliicli the principle , 

'for computing limitation in such cases was . said to be analogous 
to that of the provision which bars an excluded co-sharer 
geneaviUj by the lapse of twelve years from the time when he 
becomes aware of his exclusion. . It is. true these were cases of 
redemption by co-mortgagors. But the main principle involved 
ill them is the same as that which must apply herC; viz., that 
possession must be in some way or other ostensibly adverse 
before it can cause limitation to run^ and when there is no actual 
ouster^ or deprivation of any rights there must be a manifest 
and known assertion of a title incompatible with that of the 
disseisee. TJie nature of the requisite assertion of title may be 
gathered from the case of Gangakai x , Kalapap^ where it was held 
that mere assertion would not avail in the case of a permanent 
lessee claiming to be owiier^ unless made to the hnov)ledge of the 
owner. So also in Mnlji Blmlalliai v, Manohar Gane8li,^^'> 
persons having come in as mere servants or agents cannot by 
a wish or a volition change the nature of their possession/' 
There must be >something more than an undivulged claim of 
3:;|ightyv 

In the present case^ the Subordinate Judge seems to regard 
the defendants’ action as adverse because they passed a Jcahdagat 
to pay the mortgage-debt; and made payments accordingly. 
But this was not action which could in itself cause any loss 
or deprivation of plaintiff’s rights apart from the claim in 
pursuance of wdiieh it purported to have been taken and of 
which the plaintiff is not found to have known anything at 
all. The Subordinate Judge referred^ however; to the case of 
GholmondeUg v. as showing that when a person claim- 

ing to be entitled to the equicy of redemption enters on the 
mortgaged property and pays the interest on the mortgage^ his 
possession is adverse to the true owner. This statement; as to 
'the effect of the decision in GlwUmndele^ v. Clmton^ ajppears to 
be due to a miscoriception which reference to the ease itself 
might have corrected. The miscpnception'is that; for the purpose 
.of, showing adverse possessiorp of ' , the equity^ an agreement to. 
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rodeeiii and payment of the money to redeem, stand on the 
'■ same footing as" payment of interest due from year to year by ■ 


the mortgagor to the 


mortgagee 


under the bond.^ But the 


distiiictioii between the two payments is this. As stS/ted in 
GholmoricleUy v. Clinton , payment of the interest operates...... 

to keep alive the mortgage-debt. It is a continued mutual 
recognition of his (the payer’s) title as mortgagor and tliat of the 
person to whom the payment is made as mortgagee.” no 
interest upon the mortgage had been paid by any one...... 

for the statutory period), possession in the mortgagee would 
have decided the question of title in favour of that possession,” 
because ^Hhe actual possession of the mortgagee, continued... for 
such period without any payment of interest by the mortgagor, 
or anything done or said, during that period to recognise the 
existence of the mortgage, or to acknowledge it on the part of 
the mortgagee, would clearly operoie as a bar to redemption b}' 
the mortgagor/’ Thus the mortgagor, Mrs. Darner, must have 
known that if she were not paying interest all that period, .either 
somebody else must have been doing so, or, if the mortgagee 
were in actual possession, then her right to redeem would bo 
barred. But for the necessity for the payment of interest, the 
judgment shows (page 187) actual possession by the mortgagee 
might have had a different effect, because that would have been 
consistent with her (Mrs. Darners) title, and not adverse to it/' 
But, in the present case, there was nothing to show the 
plaintiffs that any one else was assuming the character of the 
mortgagor, for as plaintiffs were under no necessity to redeem 
at any one particular moment within the statutory period, tliey 
had no reason to suppose that if the}?^ did not redeem, either,^ 
somebody else must be doing so, or that redemption would he 
barred, In a case such as ChohmmMetj y* GUnUih 
of the interest of the mortgage by ...... the person claiming to hc^ 

mortgagor to the mortgagee, is a recognition of the riglit and 
title of the mortgagor, and preserves it imbarreclj but it cainiot 
be deemed a recognition of the right or title of any other person 
to be the mortgagor*, It is-, an act of directly contrary import. 
By making the payment in his own name, mul on his own 

(1) (1820) a J. &'W. pp. ISO, 187. 
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account^, lie (tlie person claiming to be the mortgagor) takes 
upon himself to do an act that 'belongs to the iiiortgagorj and 
thereby virtually declares that character to belong to 
(2 page 180). It- is further to be , borne in mind 

that in Cholmondeley v» Clinton^'> ^ ^^tlie mortgagee having 
declined the possession^ left it as it '.was before the mortgage^ 
in the mortgagor, who continued in the actual possession ' and 
enjoyment of the rents and . profits for his own absolute use 
and benefit, as the equitable owner of the estate/’ and 
therefore in a later passage .(page 185) ^Hlie interest of the 
mortgage money ” is spoken of as tendered from year to year 
by , the, person who, claiming to have succeeded to , the origiiiar 
mortgagor in the title to the. equity of redemptioii, is/ by 
aoquiesoeme of the rightful owner of ■. it, ' allowed to remain in 
the quiet and iiniiiterrupted ■enjoyment of, the' estate m ilie %ole 
and cuhmtkd ownerj^ So in an earlier .passage .(page 143) 
was said : So long as the incumbrance continues, the interest 
wmst be paid by whoever is, the owner ,o£ the mstate, as much as 
the taxes or any other outgoing payment. ' Payment thereof is 
an admission of the debt and of 'tbe:' title, of the mortgagor, but 
it is no admission of any right existing in any other person to 
the estate, much less of the right of any person alleged to bo 
the rightful mortgagor. It is^ on the contrary, in respect to 
him, in- itself ■ -the strongest exercise of , .adverse possession. 
It is ^ pithlie usurpation of the character of the mortgagor^ from 
year to jmar doing the acts which belonged to it The 
mortgagee recognised him as such by receiving the interest 
from him, Horace^ Earl of Wimpole, and those who claimed 
under him, hmio fJm, hd never interfered to offer payment 
themselves, or question its bein^ made by Lord Clinton. They 
forbore in this respect, as well as every other, to act as the 
owners of the estate, because they considered that character to 
belong to the Lord Clinton, and not to themselves « They 
therefore in so doing recognised and acquiesced in his title, but 
he did nothing to recognise theirs. On the contrary, his acts 
were nuifornily adverse to it. The laches and non-claim of 
the one party, and the adverse possession of the other, are as 
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.stroBglj^ exeiiiplified in tliis instance as in every other/'^ So in 
another passage (page 142) : The fact of the possession taken 
by the late Lord Clinton, the exercise of emy act of owner- 
skip and dominion by the late and present Lord Olinl^on, the 
receipt of the rents and profits, the payment of the oiiDgoiug.s, 
the interest of the old mortgage, the new settlements made..,.*, 
creating long terms of years for a jointure and raising portions, 
and for borrowing large sums upon new mortgages; and settling 
the estate permanently in its family : all this the bill states to 
have been made known to Horace, Earl of Orford ; tliat he loas 
aoqiminted with the ground upon which Lord Clinton founded 
Us iitle^ and that he tool legal advice upon it ; and after- 

wards ...... deliberately, ......again consulting his legal irdvisers, 

executed the deed of confirmation, expressly recognising the title 
of Lord Clinton and the acts clone by him under it. Upon the 
death of Horace, Earl of Orford, neither his devisee or heir, 
though each now sets up a claim to the estate, ever took any 
stops to prosecute the claim till the present suit when the twenty 
years had elapsecl/'*^ 

cloubV^ as observed in Dalton v. Angus *^a failure to 
interrupt, when there is a power to do so, maj" well be called 
laches, and in Gholmondeleg y, Glinton^^'^ the same claim might 
have been preferred in a Court of Equity at any time during the 
twenty years suffered to elapse (J. & W. 145), There was no 
pretence of any disability (page 142). 

But this bar to equitable relief on the ground of laches and 
non-claim could not apply where there was neither knowledge 
of the assertion of an adverse claim to the equity, nor any act 
clone by another which it was necessary for the claimant to do 
to preserve his title, and whiclf if not done by him mustUiave 
been clone by and for the benefit of an adverse claimant, uniess 
the equity itself were altogether lost. The adverse possession 
of the equity was therefore due not to the bare claim ,:; as mort- 
gagor, but to Itlie exercise of rights and the doing of acts wliich '• 
amoxinted to a ‘"‘^public usurpation of the 'character of the inort-''”? 
gagor/’ a usurpation of which otlie.r persons claiming . tl'mfe 
character could not,, if .they .professed tO' retain it, have ivmmml 

. miissi) 6 App. Ca. . <*2) (isgo) 2 j & w. V* pp. isa, 
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ignorant* That was acquiescence with knowledge. And accord- 
ing to ^Hlie case put by Lord Eedesdale in ’Eoxmiden v* Lord 
AimesleyrnP-^ of a tenant disavowing the landlord's title and 
attorning to another^ if the landlord^ apprised of it, 

aeqtdesces^ the possession of his tenant becomes adverse and the 
Statute of Limitation will run against him/^ This^ however^ 
vrould not^ under the rulings which follow Womesh Chundeds 
above cited, apply in India apparently in the case of a 
suit for possession against a trespasser when the owner is not 
entitled to immediate possession. Thus the owner could have no 
power to sue for possession, during the currency of an ijara^ and 
time wmuld run against him, therefore, only on its termination, 
though prior to that he might possibly have a right to bring a 
suit for declaration of title {Krishna Golind DJmr v. Mari 
Churn Dlmr which it would be discretionary with the Court 
to give or refuse (see Mussamut Doolhun Y. Lai Beharee^^^ ^ Raiah 
Kilmoney Singh v. Kally Churn And laches when the law of 
limitation has determined the jperiod for suit would be no ground 
for diminishing that period : Jnggernafh Sahoo v.Syud Shah.^^^ 
Thus the adverse possession of a right may be entirely distinct 
from the adverse possession of tangible immoveable property^ 
a right to sue in respect of the former arising possibly on open 
and avowed assertion or manifest adverse exercise of such right, 
while, on the other hand, the right to sue in respect of the 
possession and the consequent running of time under article I44i 
of the Indian Limitation Act in respect thereof can commence 
only when the posse.^sion itself (and not a mere claim to some 
minor right) becomes adverse to the rights of the person alleging 
title, which it cannot be as long^as that person is not entitled to 
claim possession. And Ghmto v. JanM'B shows that for a mortgagor 
to be entitled to claim immediate possession on the ouster of the 
mortgagee, there must be virtual dispossession of the mort- 
gagor as well as of the mortgagee. In , other WQrds, there must 
be something done or declared, excluding his power to resume 
possession at •will, as unmistakeably as physical ouster would. 
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The Privy Council case of Karan Singh v* Bahar Ali lihan 
shows that whereas under'section 1, clause 12^ of Act XIV of 1851; 1 
a suit for possession of immoveable property must bp brought 
within twelve years from the time when the cause of action arose^ 
under article 145 of schedule II of Act IX of 1871 (and therefore 
under article 144 of Act XV of 1877), suits for possession must be 
brought within tw^elve years from the time when the possession 
of the defendant, or some person through whom he claims, has 
become adverse to the plaintiff. This decision, as explained 
in FaM Abdula v. Bdbaji Qangaji^^^ means, when taken with 
that of Molihna ChnndeT y, Mohesh Chmder,^^^ that where a 
plaintiff has been in possession, and has been dispossessed, he 
must show possession and dispossession within twelve years, 
hut where there is no allegation of original possession in the 
plaintiff lost by dispossession or discontmuance of possession, 
then the paidy relying on adverse possession to displace a 
proved or admitted title must show such adverse possession 
to have commenced and continued from twelve years prior to 
suit. In the first-mentioned case the plaintiff admits adverse 
possession at least to have commenced. In the second he does 
not. In the first case,, therefore, having admitted ouster, he 
has to show that the adverse possession, which, he admits has 
begun to run against him, dates from a time too recent to allow 
of its ripening into a statutory title. In the second, when 
there has been no such ouster as to give notice of the adverse 
nature of the possession, it is incumbent on the person alleging that 
the title set up against him is barred by twelve years of ad’^'erse 
possession, to show, not only that his possession has lasted for 
twelve years, but that it has gill the time been in open conflict 
wdth the title on which the plaintiff relies. The result is, as alK:A"e 
indicated, if there has been no ouster or open and notorious 
act of taking possession, then the person relying on his 
possession to defeat .title, m.iist show that it was of such a 
nature,, and involved the exercise of rights so iiTeconcileablo 
with those claimable by the plaintiff; as to give the plaintHi 
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■occasion to dispute that possession (or, in other words, that it was 
such as to give a cause of action or right to sue for poasemon) 
throughout the twelve years next preceding the suit. The mere 
■existence of the claim without possession, actual or constructive, 
will not suffice as a bar to a title proved or admitted : Secretary 
■of Stale for India Y, Krishnanomi Onpial^'^ And even where 
there is possession, if it has commenced without any act of dis-* 
possession, and is susceptible of explanation hy reference to a 
title not inconsistent with the rights of the person against whom 
it is set up, or of one holding on behalf of such person or tem- 
porarily entitled to exercise his rights, there can be no necessity 
to call that possession in question, unless and until interference 
with the right of the person against whom it is alleged has been 
manifested by acts affecting his existing right, or has otherwise 
been brought to his knowledge. Viewed from this standpoint, 
■there seems to be nothing irreconcileable in the decisions oiAmmw 
V. Eamahrishna Sasiri^^^^ Fitttappa v. and Cholmon- 

delay v. Clinton on the one hand, and those in Chintov, 
and Vithoba v. Gangaram^^^ on the other, Bor, in the first three 
•cases, not only was the mortgagee (the person v/ho represented the 
claimant and was entitled by his possession to exclude that of 
the claimant) out of possession, but the possession was taken by 
a third party who had, to the knowledge of the claimant, the 
mortgagor, done things which could leave the mortgagor no 
room for doubting that his rights and position had been usurped. 
In Ammii v. Eamahrishna^ a third party had ousted the mortgagee 
by contesting the title with the mortgagor face to face. In 
Fidkippa V, Ttmmajij a third party had taken the rent which 
wms periodically payable to the -mortgagor, and had Jianded on 
possession, to the defendant. And in CliolmoncJeley v. Clinton 
•every act of ownership had been exercised to the knowledge and 
with the acquiescence of his rival. And in all these three cases, 
the mortgagee's possession ceased, not in favour *o£ a person acting- 
in exercise of the mortgagee's rights,. but in favour of a person 
•acting in open opposition to the lughts which any one represent- 


: il)' (1902) L. R* 29 I. A. 101 
(3)' (187^) 2 Mad, 226. 

■m (last 176. 




( 1820 ) 2 J. ^ W. pp. 186 , m, ^ ' 
( 3 ) ( 1893 ) 18 Bom, 51 . ' • , „ 

m ( 1876 ) 13 Bom. H. Q, B, ‘ 
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ing filie mortgagor must have had occasion to exercise. AncI^ 
therefore, as neither the mortgagee nor any one on his behalf was 
in possession, any person claiming to represent the morfgagor 
knew that no one but the mortgagor or his representative had 
any right to be in possession. In Oholmondeley v. CUntonP^'^ if 
the mortgagee had been in possession, the lapse of time without 
recognition of the existence of the mortgage would have barred 
redemption by the person claiming to be mortgagor. And the 
claimant who had done nothing whatever to keep the equity of 
redemption from becoming barred, could not claim that equity 
which had been preserved by some one else, who had preserved 
it for his own benefit alone, openly asserting and exercising the 
right to do so as against that claimant. 

And limitation does not begin to run against a plaintiff until 
he is under some necessity or duty to assert his title : Beivan 
Manwar Ali v, Unnoda Persliad ; Mussumat Bebea SaJio&m 
V. Jting BaliadurS^'^ 

No doubt, as long as the mortgagee is in possession, he and 
all claiming under him represent the mortgagor's possession* 
If the mortgagee in possession is dispossessed on grounds affect- 
ing only his right, as for instance, his right as heir to represent 
the original mortgagee, or his right, as in Parmanandas \\ 
JamnahaiJ'^'^ to possession in spite of a third party^s lien on the 
property, then the dispossession of the mortgagee obviously does 
not imperil or call in question any right of the mortgagor, and 
the mortgagor is not concerned or entitled to insist on being 
immediately restored to possession ; and the possession taken is 
not adverse to him and cannot cause time to run against hinu 
To give the mortgagor a right to insist on immediate possession, 
there must be an unequivocal, ouster preventing the possession of 
the mortgagor from continuing altogether by leaving no room fcir 
doubt that the person taking ' possession does not profess to 
represent the mortgagor, but to,, hold in spite of him. In sncli a 
case, the mortgagor is as effectually aijd- unmistakeably displaced 

0) (1820) 2 1, & W 1875 Story’s Equity ^tnlspraclence, 9t!i Eclu., n, 1028;!,' 

(2) (1579) L. 'B. 7 I. A. 1.; ' ' , ' "■ m (1880) L. B 8 I* A* 210, 

W (1885) 10, Bonn 49. 
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as if there liad been no mortgage at alL .When an ouster takes 
place in that manner the mortgagor kno.ws- that no one As in 
possession who can represent or continue his possession^, or who 
is entitled, preferentially to possession, and^ therefore, he becomes 
entitled (and it is necessary and his duty,., if he does .not want 
his right to be barred) to claim possession immediately* 

In the present case there was admittedly on the finding of 
the lower Appellate Court no notice or knowledge, or circum- 
stance that could have given notice or knowledge to the mort- 
gagor, that the defendants' possession was either commenced or 
continued in opposition to, or displacement of, his rights, or that 
it would prevent him, on occasion arising, from lesuming his 
power to deal with the subject-matter. He .had no reason to 
■■siippose that his were invadech And until. he had >uch 

reason, he could not be under any necessity to take action for 
recovery. The possession of defendants, therefore, was not 
adverse to the plaintiffs from the first, and it has not been found 
that anything has occurred which could have made it so, for a 
period sufficient to bar this suit* 

The decision of the lower Appellate Court is based on a mistaken 
notion of the law as to what constitutes adverse possession and 
must, therefore, bo set aside, and as unfortunately that Court 
has failed to decide the further issue arising in the case as to 
the riglit of the plaintiffs to redeem, the decree must be reversed 
and the case remanded for a _ decision on the merits. Costs will ■ 
.abide ^ event, " ■ 

Aston, J, The facts as held established by the lower Appel- 
late Court are as follows. 

Plaintiffs 1 and 2 are the dajighters, and plaintiff 3 the 
grandson, of the mortgagor Khiitubsha, wife of Kondi. Defend* 
ants 2 and 3 are the sons of Kondi^s brothers. Defendant 1 
is the mortgagee. The mortgage was created in 1S6G. At some 
time prior to 1885 defendants 2 and 3 entered i^n the land as 
the mortgagee's tenants, and presently asserted themselves as 
mortgagors* They took the mortgagee before a conciliator in 
1885 and, arrived at an agreement (Exhibit 114) whereby they 
affirmed this right, and agreed that the mortgage“-debt was 
to be paid off in. annual .instalments of Bs. 8, the.,.dafeudant - 
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•^v, nf +Tif> land It is said that these payments 
retaimng possession ot the lane. ■ . , ■, ieQ 7 

wem duly made, so that the lien was extinguished in 18.7. 
wertauy , _ _ Auemst 1885, It was hied as 

pW. co..eacea t,. 

present proceedings on 5th October, 

years after the date of the agreement, hut less than tuo. 

since it Vvas filed. i 1 1 

On these facts the District Judge has apparently held that 

the defendants 2 and 8 have not been m adverse possession o. le 

mortgaged property, hut that they have 

Sion of ‘Hhe equity of redemption” from ^ 1st August, !.^, 
because «itis clear that defendants 

as owners and to the exclusion of the plaintift since that date. 

The District Judge further held that it is true that in the 
present case the plaintiffs had no notice that the defendants 
had usurped the equity of redemption, but considered that the 
plaintiff's suit for redemption is governed by article 144, sche- 
dule II to the Limitation Act, XV o£_1877, and was^ barred by 
twelve years' adverse possession of defendants 2 and o. 

Taking the facts as found by the loiver Appellate Court, if 
the defendants 2 and 3 had in fact no right to redeem the plaint 
land mortgaged to defendant 1, their possession is no better as 
regards adverse possession than if they had taken from the 
mortgagee, defendant 1, a transfer or assignment of his mort- 

:''"gage. ' q '''' 3 

The decree must, therefore, be reversed and the case remaudec^ 

for a decision on the merits. 

J)e(yree Tevefssd* 
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Before Mr* Justice Crowe and Mr, Justice Batty, 

. .EEISHJsfOYA NAYAK (oEiG-mi Appellaot, t?. KESHAY ' 

BALKPISHISTA (obiginal 'DiFEroAOT)^,.EESPO]j^BEOT,^' 

Khot~~-K]ioti Settlement Act (Bombay Act 1 of 1880)^ section 8‘--Khoti' 
nishaf lands — Settlement Officer — Thai — Occupancy tenants — Bents 
payable by other tenants in absence of agreement with the Kliot — I^mullord 
and tenant. 

l¥liero in a klioti village tke Settlement Officer has determined the share o£ 
thali^) with regard to the occupancy tenancies, and the tenants other than the 
occupancy tenants do not appear to hold their lands on any terms agreed upon 
between the Ivhot and themselves, such tenants are entitled, under section 8 of 
the Khoti Bettlement Act (Bombay Act I of 1880), to pay rent to the Ehot at 
the same rates as are paid by occupancy tenants. , 

' Sboonb appeal from the decision of T. Walker^ District Judge' 
of Ratnagiri^ confirming the decree passed by Rao S^heb J* N, 
:-;:;i[al§^;'SnbQrdinate:;JndgO:::Of'::Sangamesh 

Suit to recover thaL By an award, dated the 27th January, 
1850, the khoti village of Wanzole was divided between two 
branches of the Sardesai family. The defendant belonged to one 
branch j the plaintiff was a mortgagee from the other, and in 
..:1897'-98 was the managing Khot of the -village; 'ile .now- sued^, 
the defendant, who was a cultivator both of occupancy land and 
of JcJioti-mslat land^-) in the village,, to recover one-third thal, 
alleging that to be the amount fixed by the Settlement Officer. 

The defendant denied that the Settlement Officer had fixed the 
amount of thal^ or that he had authority to do so. He contended 
that only one-eighth thal was payable by him under the above 
award of 1850. 

The following are the material clauses of the award : 

4. The defendant- claimed partition and possession of Ms sliare of . all rice 
lands, inam, kbulsaiand varkas lands, ancestral lands, trees and bouse sites in tlie 

Second Appeal No. 535>f 1901.! 

(1) means tbe portion of produce due from.an' under-tenant to tbe landlord, 
(Moleswortb and Candy Maritbi-Engllsb Dictionary (2ad Edition), page 395. | 

(^) KhotUimhat lauds, i.e.^ lands beld by cultivators most of whom bave occupancy - 
and some also 'transferable rights. (Per Cmdy, /.,im MagMmthrao'^* fasnUv$ 
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KliiSHJNOTA 
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kliofci Yillago of Davale, and lionse sites and tliikaiis nnmeasnred according to 
shares* Tlio plainti:^’s share is given to plaintiff and the defendant’s sliaro to 
defendant. Thus the shares of both are partitioned by mutual consent and given 
in possession of each, respectively, and so received by plaintiff and defendant as 
follows : ' ' 


In this way land Las been apportioned between plaintiff and defendant by 
mnttial consent. Out of these, thikciii Ukadamhyacha-mal is given to the slnaro 
of the defendant and has these boundaries ...» The other lands have no 
deli n lie boimd:iries as can be found. Varkas land surrounds them on all sides 
alike. Stones liave, therefore, been fixed to the boundary on the four sides of the 
lands apportioned to plaintiff and defendant. Within the boundary plaintiff and 
defendant should cultivate in their own shares, or if they get cultivation done by 
tenants, they should not pay tlial to each other. Each should appropriate it to 
whose share the land is assigned. Details have been given of lands apportioned 
beUveen both plaintiff and defendant for cultivation in the Gavik lands {hliotl- 
nuhid ') : besides those, if either plaintiff or defendant makes cultivation, they 
should pay each other thed at the rate of one-eighth, that is to say, if there is 
crop of eight inaunds, one maund should be taken out for tlial and divided half 
and half by both, while ,if there is a mortgage on behalf of either of the twog 
one-thii\! sliould be taken from him by the party udioso share is mortgaged. 

, Hi Hi 

7. Defendant had mortgaged his half shares in the villages of moujo Wair/.olo 
and moujo Dahhole with creditors, and they are in another’s management. Hence 
rice and varkas lands, as well as trees, have not been partitioned In those villages. 
Therefore after the defendant redeems and recovers the villages from the ra<fri“ 
gagee.s, the khasgi cultivated lands should be partitioned according to <|uality' rai' l 
then both parties should act according to the terms in the fourth clause. 

The Subordinate Judge awarded to plaintiff* one-third l/ird in 
respect of the occupancy landsj holding that the Settlement 
Officer had determined it ; but in respect of the khofMmbtU lands 
he awarded one-eighth thal^ holding that clause 4 of tlie award. 
(Exhibit 49) applied to them^ and that the Settlement Officer liabl 
not determined the thal in respect to them. In his juduiiumt 
.he . said : 

As regards IchoU-nishat land. The Settlement Oillcer lias not duienuiiuil 
tlial in respect thereof. Plaintiff has adduced no ovitlonce to show the 
custom as to levy of that in respect of hhotvni^hat lands. I therefore ari-er-f ! 
version given by the defendant in his written statement and eorroboratrd Ir. a 
certain extent by the terms in the moard (Exhibit 49), and I Imid oiie-eigiitli 
tJial is payable in respect of MioU-mshat lands. 

On appeal the Dietriefc J udge confimed this decree. 
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The plaintiff appealed to the High Court. 

Scoti: (Advocate General) (with him 3L Bo das) for the 
appellant (plaintiff) : — The case mainly rests on the construction, 
of the award. It was made between the ancestors of the defend- 
ants and their from whom the plaintiff derives 

his title as mortgagee of a half share. Plaintiff is entitled 
to one-third tkal^ as determined hy the Settlement OfScer. The 
award does not prevent it. Clause 4 of the award; on which 
the lower Court I’elied^ does not apply to Wanzole village^ and 
is besides^ according to clause 7^ not to come into operation 
until the village is redeemed from the mortgage and partitioned. 
A moiety of the village was under mortgage in 1850^ the date 
of the awards from which it was finally redeemed only in June; 
1897. It is not yet partitioned. There being, therefore^, no 
agreement; section 8 of the Khoti Settlement Act (Bombay Act 
I of 1880) applies, and one-third thal must be paid in respect of 
hhoii^nulat lands. 

O'. jH". Betalmcl (with him D. Khave) for the respondent 
(defendant) The point raised by the appellant w’as not raised 
by him in the lower Court ; he cannot; therefore; raise it now. 
Clause 7 of the award (Exhibit 49) does not bear the interpreta- 
tion that the rule of one-eighth thal was to operate only after 
partition. Redem|)tion and partition are not made necessary 
preliminaries, 

SeoU in reply :™-The award is not held by the Subordinate 
J udge to be binding on the parties ; he only uses it as corrobor- 
ative evidence of the rent levied on hlioti-imlat lands. Section 8 
of the Khoti Settlement Act (Bombay Act 1 of 1880); however, is 
explicit : wdierever there is no agreement, all tenants, other than 
oeeupaney tenants, must pay at the same rate as occupancy 
tenants. The Subordinate Judge has awarded one- third ilial 
on occupancy lands in the village and the plaifitiff is, therefore, ■ 
entitled to the same rate in respect of hhoti^nishat lands. 

Batty, J. :~Tho appellant in this case objects that the award 
(Exhibit 49), Ikniting the liability of defendant to one-eighth of 
the produce, for kkoti^fmbat land. in 'Wanssole, wa^ subject tg_' 
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the condition precedent that partition should be first effected. 
The respondent contends that this objection was not raised in 
the lower Courts and cannot be taken now. The Judgiiieiit^ 
however^ of the Court of first instance^ adopted by the^low'er 
Appellate Court does not treat the award as concluding the 
parties^ but after observing that it does not help the defendant 
at alt refers to it only as evidence corroborative of the 
defendant's statement as to the customary rate of tlid in respect 
of hlioii-nhlat lands which the judgment states was left un- 
determined by the Settlement Officer in respect of the land in 
question. But the lower Court has found that^ with regard to 
occupancy tenancies^ the Settlement Officer has determined the 
share of ihal to be one-third for all khdtedars, other than 
certain specified classes^ to which defendant does not helongj and 
section 8 of the Khoti Act of ISSO provides that tenants,, other 
than occupancy tenants^ shall hold their lands on the terms 
agreed upon between the Khot and themselves, and in the 
absence of such agreement shall be held liable to payment to the 
Khot at the same rates as are paid by occupancy tenants* The 
plaintiff was not under the necessity of showing the award to be 
inapplicable as the lower Courts did not make it the basis of 
decision, and the defendant has not objected to their decision or 
shown that it could opera;ti^JjMdxa.ate partition, and the 

rate must, therefore, be determined in accordance with section 8, 
in accordance with the rates fixed for occupancy tenants iii 
Wanzole. 

The decree of the lower Appellate Court is, therefore, amended 
and the plaintiff^s claim to recover, for the year in suit, iliul at 
the rate of one-third is awarded in respect of the khoti^msld 
lands in Wanzole. Thei'e is no dispute as to the amount of the 
produce held proved by 'Exhibit 31 , in the judgment of the 
Subordinate Judge, against whose decision the defendant has not 
appealed. The defendant is to pay all costs of this appeal. 
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APPELLATE CIVIL. 


Before Sir L. M. JmikinSi OJdef Justice ^ and Mr. Justice BaU^» 

DESHPANDE (oriotal Dependant), 

^ DITTO EAMCHANDRA (ori0Inal Plaintipp),,,.,:,, 

Respondent.* 

Yatm — Adoption of a person mt a meniher of the Yatanddr family — Gordon 
Settlement-^Yatan Act (Bombay Act III ofl87'i)* 

A sanad witli re-si^ect to vatan property wliicli was subject to tlie Gordon 
Settlement contained the following clauses : 

Snd . — No nazrdna or other demand on the part of Government will bo 
imposed on account of the succession ot‘ heirs, lineal, collateral or adopted, within 
the limits of the Yatandar family, and permission to make such adoptions need 
not hereafter be obtained from Government. 

S7*d . — When all the sharers of the vatau agree to request it, then the 
general privilege of adopting at any time aiij^ person (without restriction as to 
family) who can be legally adopted, will be granted by Government to the' vataii 
on the payment from that time forward in perpetuity of an annual nazrana 
of one anna in each rupee of the above total emoluments of the vatan. 

It was contended that the adoption of a person who did not belong to the 
Vatand^r family in respect to whose vatan the saidsanad was granted, was invalid. 

Seld, that the sanad did not prohibit such an adoption and that the adoption 
in question was valid. 

Appeal from the decision of Rdo BaMdnr V. V, Paranjpe^ 
First Class Subordinate Judge of Sdtdra. 

The plaintiff sued to obtain a declaration of his right as 
adopted son of Konclo Narayan Deshpaiido and liis widow 
Savitribai, and to recover po.sses3ion of certain prope^t 5 ^ 

The defendant denied the plaintiff^s adoption, and also con** 
tended that, even if proved, it was invalid, inasmuch as the. cere- 
mony had been performed while the plaintiff's adoptive mother 
was in mourning. He further pleaded that the property in suit 
was Deslipande vatan and was subject to the Gordon Settlement^ 
and that by the Gordon Settlement and the sanad issued there-* 

, nxider the adoption of a stranger into' a VatamMr family 'was 
, 'not permitted ; that the plaintiff was' not a member of this 
' Tatand^r family to which the property in suit belonged, and that 
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iiis 'adoption was tbere^ illegal: see also "Vatan Act (Bombay 
Act III of 1874). / ' ■ ^ 

The following is the material portion of the sanad issued 
mider the Gordon Settlement referred to : ^ 

Whereas in tlie zili-i of Sat4ra certain lands and cash alio wances are entered 
in ilie Govenunent accounts of the year 1886-87 as held on service tnuire (heie 
follow the description of lands and cash allowances), and whereas the holdors 
ihoroof have agreed to pay to Government a fixed anniial pa^niient in lieii of 
service, 

It is hereby declared, that the said lands and cash allowances shall be con tiiiiied 
hereditarily by the British Government on the following conditions, that is to sayv 
that the said IioMors and heirs shall continue faithful subjects of the British 
Government, and sliali render to the same the following fixed yearly dues Jn 
consideration of the fulfilment of which conditions : 

The said lands and cash all ow^ances shall be continued without clemaiul of 
service, and without increase of the land- ta.x over the above fixed amount, and 
without objeefion or question on the part of Governinent as to tlio rights of any 
Iiolders thereof, so long as any male heir to the vat in, linen i, collateral or 
adopted, wdtliin the limits of the Yafeaiidar family, shall bo in existence. 

r9/icl — nazrana or other demand on the part of Govern m out wiil be 
impesed on account of the succession of heirs, lineal, collateral or adopl'ed, within 
the I’mits of the Vatandar family, and permission to make such adoptions need 
not hereafter be obtained from Government. 

■ When aid the sharers of.' the vataa agree to request it, then the general 
|>rivilege of adopting at any time any person (without rosfrictioii as to family) 
uvho can be legally ado 2 }ted, will be granted by Govormneni to tl'jo viitari, on 
the payment from that time forward in 2)3rpetiiitj, of jm animal liazriiiia oE 
one anna in each rupee of the above total emoluments of the varan. 

The J udge allowed the plaintitrs claim and pas^icd the foiiowing 
decretal order ; 

Ordered that the plaintiff do recover jmssession of lands S 2 >'^citied in tlio .seln,;dn!e 
annexed to the idaiiit with trees and such other things : is are pirman.mtiy 
attached to them. Possession of such lands as are stated in the stdioilulo ji.« Iiidcl 
by tenants to be taken by notice in the manner laid down in section 20 !■ of Gm 

Civil Procedure Code..,.; It is further declared that the idahitili is the 

, lawfully adopted son of Kondq ISTarayan and his widow Bavit^ribai and ihe 
lawful heir of their estates. The defendant is hereby ejijolaol mi't to inierfm-o 
with plaintiff’s of the estate of tlie said Ivoiido aticl S:ivr:rilui, Tlin 

defendant to deliver to plaintiff documents such as rent-note.'i, Ac*, whieh lie 
may have ^ taken in his own name relating to the awardod tliO 

plaintiffs The .plaintiff is also entitled to recover mcsiio profits of tlio uunnioci 
properties ^eceiv0d^ byddefe.ndant from date of the Costs on the 

dofendaoL ' "'A,.. 
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Bmmon (mtb. A. BIiagvat) for tlie appellant (defendant) ' 
Our m^dir contention is that the adoption is inoperative, with 
respect to the Deslipande vatan property in dispute. The Gordon 
Settlement applies to this vatan. By the terms of the sanacl issued 
under that settlement, if a person wlio'is not a member of the 
YatancLir family is adopted^ such adoption must be sanctioned by 
Government and nazrana must be paid ; the plaintiff was not 
a member of the family to v/hich this vatan belonged : Appaji 
Baptiji V. Kes/iav Madhavrav ManoJiar v. Atmcwam 

KeshanA'^'^ When a settlement is made with a Vatanddr under 
the Gordon Settlement^ the V atandar undertakes to obtain the 
sanction of Government in case of an adoption. This provision 
is made with a view to prevent the alienation of the vatan 
(section 15 of the Vatan Act). The third clause of the sanad 
provides that in case of the adoption of a person outside the 
Vataudar family, all the members of the Vatandar family must 
consent. 

Ghimanlal If, Setahacl (with M, V. Bhaf) for the respondent 
(plaintiff) : ---Irrespective of the Gordon Settlement there is 
nothing which prohibits the plaintiff^s adoption. There is no 
restriction in the V aban Act that the person adopted must be a 
member of the Yc\tandar family. A person outside the family 
can be adopted, and once adopted, he becomes a Vatandar with 
all a Vatandar’s rights. 

Next, does the Gordon Settlement prohibit the plaintiff's 
adoption ? As to the operation and effect of that settlement, see 
Appaji Bapuji v* Kesliav SkajnrmS^'^ It did not alter the nature 
of the vatan property. Its object was to protect the rights of 
Government as between Government and Vatandars. It did 
not affect the rights of tlie Vatandars inter se* 

, [Jenkins, C.J. If a Vatandar cannot 'alienate his vatan in 
favour of a person outside the vatan family, can he create a right 
in favour of an outsider by adopting him ?] 
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ye. beee^se the .dopW sonju.ly t 

piece o' “ “ kegdation XVI of 1827 there was no 

'rS“ i:^f Iption. Act 

rrase''Fe^°”“ata Act 'distinctly re««ni»s the right to 

T" b s:s^rr 

Wl'ementdid not affect the rights of succession, &c., amongst 

the Vatandars ^ Oollecfcor to determine who is a 

It is -ot comP"^ Hecanlss orders for the restoration 
Vatandai anc w asssumption that the person in whose 

t"?IL order is a Vatanddr : 

0 / Safe f«> The question of status as Vatandd. can 

determined by a Civil Court. 

Branson in reply. 

toms, O.J.:-Th. plaintiff has 
declaration of his right as adopted son ot Konjo Naiajon 
Eetpandeand his «dow Savitribai and to recover possession 
of th! plaint lands. In the lower Court he has been suocessfu , 

and the defendant has appealed. 

The points urged before us are : first, that the adoifiion i. not 
proved ; secondly, that, if proved, it is invalid ; and thirdly, that, 
in any ease, it is inefiective to create a title m the planfiift to so 
much of the plaint lands as are vatan property. It m the thiul 
of these points alone that calls for serious ' 

Branson has in effect conceded (after stating the facts) tmi m 

theory of Savitribai’s being under swia/n (which was re^iei . on as 

a circumstance both invalidating and making improbable the 
alleged adoption) could not be supported on the -^vi.,.vnc,.' 
inasmuch as the relationship that would impoi^o mt 'S ^ ^no ‘ 
^iiipl^ed;^ consideration of the facts I have no hesitation 

in affirming the decision of the Subordinate Judge as to the laefc 
arid validity of the adoption. Therefore, I at once procoed to the 
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The argument in favour of this line of defence is principally 
rested on the terms of the sanad settling the vatan property^ 
■which/ran^^ , ■ 


Wliereas in the zilla of Sataii certain lands and cash allowances arc entered in 
the Government accounts of the year ISSO-S? as held on service tenure (here 
follow the description of lands and cash allowances), and whereas the holders 
thereof have agreed to pay to Government a fixed annual payment in lien of 


It is hereby declared, that the said lands and cash allowances shall be continnecl 
hereditarily by the British Government on the following conditions : that is to 
say, that the said holders and heirs shall continue faithful subjects of the British 

Government, and shall render to the same the following fixed yearly dues In 

consideration of the fulfilment of which conditions : 

hi , — The said lands and cash allowances shall be continued without demand 
of service, and without increase of land-tax over the above fixed amount, and 
without objection or question on the part of Government as to the rights of any 
holders thereof, so long as any male heir to the vatan, lineal, collateral or 
adopted, witliin the limits of the Yatandar family, shall be in existence. 

2nd, — "No nazrana or other demand on the part of Government will be 
imposed on account of the succession of heirs, lineal, collateral, or adopted within 
the limits of the Yatandar family, and permission to make such adoptions need 
not 'hereafter be obtained from Government. 

Srd . — When all the sharers of the vatan agree to request it, then the 
general privilege of adopting at any time any person (without restriction as to 
family) who can be legally adopted, will be granted by Government to the 
vatan, on the payment from that time forward in perpetuity of an annual 
nazrana of one anna in each rupee of the above total emoluments of the 
■''tatan.; / 


BA’L&.n 
; 3)ATrb.v,' ' 


The third clause^ it is urged, is a bar to an adoption by a single 
Yatandar without both the request of the other Vatandfe and 
the consent of Government. 

But to appreciate the force of the words used in this sanad, 
one must see what in this respect was the position prior to the 
Gordon Settlement (for this sanad was issued under the scheme 
familiar under that name) of Vatanddrs. The earliest British 
legislation on the subject of vatans is to be founds in Regulation , • 

■'Brior';'tb::,ib^;::a'^Yatandar^s:^;pqW^ 

alienation appears to have been unfettered, at least so far as his ' ' ^ 

eO’-Yatandfe^ were concerned* According to Mr. Steele, however, ■ ; ';V 

the, consent of the Sirkar and of the pergunnah Vatanddrs was ' ' 

necessary to adoptions by Y atandars. too, was paid to the ‘ 
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Native Government on occasions o£ granting permission (Steele’s 

Law and Custom, 183). This view apparently is based on the 

information received from the Poona castes (see page 3.6). _ 

How far, however, the consent of the Government aM me 
kinsmen ever was requisite for a legal adoption is at leaso 
doubtful. Thus, in the Dattaka Mimansa it is laid down t md 
kinsmen and relations should be “ earnestly invited,” and notice 
to the king is enjoined (section V, pi. 8 and 42), but it is clear- that 
the failure to observe these behests would not now invahaate t m 
adoption : for ‘'the invitation of kinsmen and the others is tm- the 
sake of their witnessing : in the same manner as the mvitatiou ot 
the king ” (ibid, pi. 9). It would seem that the participation ot t le 
king and the kinsmen was evidentiary and not essential. Ihe 
cited passages from the Dattaka Mimansa make it probable that 
the usual practice vras to act in accordance with what is there 
enjoined, and it may be that the information received from the 
castes merely recorded that which was customary in practieem Re 
that however as it may, it was determined as far back as 1870 
by a Division Bench of this Court "that a formal adoption 
should not be set aside because it has not received the sanction 
of the ruling power, and that there are no good grounds fox tne 
argument that a distinction should be made when the property 
to be inherited is of the nature of a vatan.” This was followed in 
Mar/iar Govind Kalkarniv. Nara^jan whore the objection 

urged against the adoption ivas that it ivas invalid, inasmuch as 
it had been strictly prohibited by the Government. Sir hlichacl 
Westropp, ill delivering the judgment of the Court, said (p. ti(!9) ; 

Wg have liore simply to deal with the office of a Kulkarul roiii its appeiviarsl: 
rights or vatan, No authority, either in a text-book o£ lilndii Lavv in tbe- 
reports, has been cited to show iliat the sanction of OovornineBl to an c.acption 
'■':;:by;a;' Knlkarni, or/his"w a copareeiior in a KiilkurniHliIp, ol: his 

widow, is necessary to give it validity, or that (rov'orninent has any riylir to 
^npjfbinbiihr^otheTO an adoption. It lias bee!’ argued for 

the appellant (the defendant) tlmt Govenimo^^^^ onglit to h;-ve a s\..icr in sUclt 
a matter in order to insure to itself a. sucees.skm of sniiable I ter id ary MlUn'cr.^, 
No such right of intervention in adoption was claimed for Clovuniiiiciit by Act 
XIofl 84 Sl, when, il such a right existed, we might fairly ex|seei to liwl ^tkit 
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it would have been recognized ; and sections 33 and. 34 of Bombay Act HI of 
1874 are inconsistent witli tbe existence o£ any such .right. The proYlsions of 
these sections seem to be in accord with the.j)assage in Steeles Hindu LaYf, 
page 61, pa3.*a. xii,. 1st edition ; page 45, para. XL, 2nd edition, where it, is said ; 

is enjoiifed that notice of an adoption should be given to the relations 
Yvdthin the to the Eaja, though no provision appears in 

case of their disapprobation, even in adoption by widows.’ Those Acts made 
sufficient provision for securing to Government the services of competent 
officlators : so that no such objection, in that respect, as suggested by the 
appellant’s pleader, can arise. In the case of Mmicliandm v. WanaJiO) the 
defence was that the adoption had been disallowed by Government ; bnt that 
defence failed in the High Court. That, like the present case, related to vatau 
appendant to the office of Hulkaini. 

The decisions,, it is triiej only deal expressly with the question 
whether the Govenmenfs assent is required, but I find from the 
paper book in appeal No. 313 of 1876 that the defendant pleaded 
that the adoptive mother was not justified in adopting without 
the consent of her ikauiands. In my opinion the consent of the 
hliaulaufh was as little necessary to the validity of an adoption 
among Vatand^rs as under the general Hindu Law. 

Such, then, being the law apart 'from the scheme of the Gordon 
Settlement, has the sanad in this case framed in accordance with 
that settlement rendered the consent of the Government and the 
kinsmen necessary ? This is a question of construction of the 
sanad which I have read in an earlier part of my judgment. 

In construing this document it must be borne in mind that it 
relates to the whole vataii and not merely to a takshim in the 
vatan. Looking then to the terms of the sanad, nowhere is any 
express prohibition imposed on adoption, whether the person 
proposed for adoption was or was not a member of the Vatandar 
family ; but while in the second ckuse there is express provision 
that no iiazraha shall be chargeable in respect of the adoption 
of a member of that family, the third clause provides for the 
recognition by Government of a general power to adopt with- 
out restriction as to family on the entire body* of Vatandars 
accepting liability to a perpetual nazrdna in consideration 
thereof, and applying collectively for the purpose. There has 
been some discussion before us as to how the words ^‘'lineal. 


collateral or adopted, within the limits of the Vatandar's 
family,” should be read ; for the punctuation of those words in 
the first clause agrees neither with the phraseology of the 
vernacular, nor with the punctuation in the second paragraph, 
while at the same time it is only by adherence to the punctuation 
in the first clause that tautology is escaped. I do not, however, 
think it necessary in reference to this to do more than express 
surprise that, in a document of this class, such want of care 
should have been shown ; and I so think because, whichever way 
the words be read, I fail to see that the document can or does 
create in favour of kinsmen a right to object that would not 
otherwise exist. In my opinion, therefore, the adoption in this 
case is valid and affected the succession to the vatan lands to the 
extent that the plaintiff has become entitled to succeed thereto as 
against the other Vatanddrs. 

■.■■■■■ ,o 

But in so holding I do not mean to say that the tenure of the 
lauds would be prolonged or the rights of Government would be 
curtailed in case the body of Vatandars were to die out and the 
plaintiff or his successors were alone left to claim the vatan lands. 
As to this I would repeat what was said in MavieJiamltah 
ease : ™ We consider that the result of the suit will not affect the 
interests of Government, and that we should, therefore, confine 
ourselves to the point at issue between the parties who are 
before the Court.” 

The decree will be confirmed with costs. 

Batty, J. ; — It may perhaps be worthy of notice that lauds 
held for service were, both by clause 2 of section 1 of Bombay 
Act II of 1S63 and by clause 2 of section 2 of Bombay Act MI 
of 1863, expressly excepted fi-om the category of huLiings in 
respect of which, under those enactments, an indefeasible, herit- 
able and transferable title was claimable on acceptance, by the 
holders for the time being, of the terms prescribed. 

By clause 3- of section 2 of the latter Act, lands held for 
service were declared resumable or eontinuable under such ruie.s ' 
as Government might think proper from time to time to lay- 
down. And under section 16 of Bombay Act II of 1863, as 
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'tinder sec^^ Act TII of 1863/, the phrase lands 1902 , 

held for service was declared applicable to all lands granted^ 
held or continned nominally for the performance of service 
whethent performed or not^ or partly in consideration of past 
and partly for the performance of prospective service ; but the 
phrase was not to include lands granted solely in consideration 
of past services^ the heritable and transferable estate was 
not claimable as of right in respect of lands pro serviiiis impend-^ 
endis or pro servUiis impemis et impendendis. But the question 
whether any particular lands fell within this class or not^, was 
left by both the sections to the decision of Government* 

The result appears to be that so far as lands held pro serntiu 
impeudendis or pro serviUis impensis et impend e^tdis were concerned, 
Government could determine the conditions on which they 
should be continuable or determinable. But while reserving 
this power to Government^ the Legislature seems to have left 
the devolution of interests among the members to whom they 
were continuable^ to be determined by the ordinary law 
governing the community to which those members belonged. If 
that ordinary law recognized an unrestricted right of adoption^ 
the power given to Government of deciding as to the conditions 
of continuance^, had no operation on that right so long as those 
conditions of continuance remained satisfied. And reading the 
sanad in the light of the provisions of law above referred to, it 
would appear that the clause relating to the unrestricted right of 
adoption could have had reference only to the rules determining 
the continuance, and not to the principles of devolution that 
were to regulate the interests in question. 

While the rights of individuals were left untouched by the 
sanads, Government offered to relax the rules as to the 
continuance of the collective rights, on the whole body under- 
taking, thenceforward in perpetuity, a liability for an additional 
payment under the name of nazrana, as consideration (not 
for any modification of their rights inter se^ which were settled 
, by the law whereto they were subject, and not by Government, 
but) for an enlargement of the conditions to which under 
pre-existing ' rales or practice Government had theretofore 
subjected the continuance of lands held for service. ^ ^ ' ‘ 
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The sanacls, therefore, appear only to determine what Govern- 
ment had power to determine — the conditions of continuance 
01’ resumption and the terms on which such conditions would 
on application and payment he enlarged ; but, so long as those 
conditions were fulfilled, no more affected the right which 
adoption might confer than the right which survivorship or 
inheritance might confer under the law applicable to the holders. 

Decree confirmech 


CRIMINAL EEYISION. 

Before Mr, Justice Crowe and Mr> Justice As ton » 

EMPEROR VAFuJIYANBAS a&A’ KALIDAS BHAIBAS.®*: 

Jurisdiction — Bevisional Jurisdiction of High Court — Criminal Procedtife 
Code (Act V of 1898)^ sections 423, 439 — Presidency Magistrate — Bischargc 
of accused person under section 209 of Criminal Procedure Code (Acd V :of 
ISOS')— Order of diseJiarge set aside hif High Court and order made that 
accused he arrested and-^ committed for trial at the .Sessions of tM- Jliglu 
CouH'^Practice — Procedure — Sufficient ground for co'irmltilng for trldl, 
what is» 

Under sections 439 and 423 o£ tRe Criininal Proeeduro Code, tlio High Court 
lias jurisdiction to set aside an order of' discharge passed bj a Presidency M.agis«» 
trate, if sneb preliminary be necessary, and to direct that a person improperly 
discharged of an offence be arrested and forthwith committed for trial* 

The fact, that by section 439 of the Criminal Procedure Code (Act V of 1898) 
the High Court in its rovisional jurisdiction may exercise all the po'wer-< givvAi 
to it as a Court of Appeal (by section 423), except (see paragraph 4) tlio power oi; 
converting a finding of acquittal into one of conviction, seems to point to tlio 
conclusion that all other powers not expressly excluded may be exercised by tlie 
High Court as a Court of Fevision, 

, The words ill section 209 of the Criminal Procedure Code ground 

for committing” mean, not sufficient ground for convicting, hut refer n* a 
case in which the evidence is sufficient to put the accused or liJr- trAb and 
a case arises wdieii credible witnesses malm statein eats which, if Ijelieved, mamid 
sustain conviction. It is not necessary that the MagistratG should sat-isfy iiim- 
self fully of tihe guilt of the accused before making a conimitmeJit. It k his, 
duty to commit when the evidence for the pj*osecuiion is snflieieiit to liwke out 


.^GriminiblApplieartioa for Fevision, Ho. 142 of 1902. 
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■ n,pnma facie crkse against tlie accused, and he exercises a wrong discretion if be 
rnlies upon In>Bsclf to discharge an accused in the face of eAudence which might 
V justify a conviction. 

E'ULE^ granted under section 435 of the Criminal Procedure 
Code (Act V of 1898) to the Public Prosecutor^ calling on 
Varrjivandas alias Kalidas Bhaidas to show cause udiy the order 
. passed by Mr, Binning, Acting Chief Presidency Magistrate, 
discharging him under section 209 of the Criminal Procedure 
Code, should not be set aside and why he should not be committed 
to the Court of Sessions for trial on charges under sections 471 
and 109 of the Indian Penal Code (XLV of 1860). 

The said Farjivandas (with four other accused) was charged 
before the Chief Presidency Magistrate with using and abetting 
the use of a forged document, but, under section 209 of the 
Criminal Procedure Code, was discharged by the Magistrates^ 
who was of opinion that there was no evidence against him. 

The Public Prosecutor thereupon applied to the High Court 
under section 435 of the Criminal Procedure Code (Act V of 
1898), contending’ that sufficient eAudence had been given to 
justify the committal of the accused for trial. The High Court 


granted the rule as above set forth. 

Seol^ (Advocate General) (with him Dfic/iolson, Public Prosecutor) 
for the OroAAm. 

Branso/i (with him (?. S. Bao) for the accused, 

Oeoaa^e, J. : — This was a rule granted to the Public Prosecutor 
calling on Varjivanclas alias Kalidas Bhaidas to show cause Avhy 
the order passed by Mr. Binning, Acting Chief Presidency 
Magistrate, discharging’ him under section 209 of the Criminal 
Procedure Code (Act V of 1898), sliould not be set aside and why 
he should not be committed to the Court of Sessions for trial on 
charges under sections 4-71 and 109 of the Indian Penal Code. 

Mr. Branson, who has appeared to show cause against the 
rule, has contended that it is not competent to fliis Court to set' 
aside the order and direct the commitment of the accused either 
under the provisions of the Code of Criminal Procedure or under ,, 
the Charter or the Charter Act, and that the prosecution is not ■ 
^prejudiced in auy. way because it is open to them to make a fresh 
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application, the order of discharge not amounting to an acquittal. 
The learned Counsel drew oui‘ attention to several Calcutta cases 
in which, he argued, there was considerable divergence of opinion, 
and submitted that there was no authority in any ruli%' of the 
Bombay High Court for the construction which had been placed 
on section 15 of the Charter Act and section 28 of the Charter 
by the Calcutta High Court. 

The first ease to which our attention was drawn is that of 
Charoobala v. Bareadra Nath d) in which the Court, consisting of 
Prinsep and Hill, JJ., differing from Ghose and Wilkins, JJ., in 
Holville V. Kristo Eishore,<-^'> held that the High Court has powers 
of revision in respect of an order of discharge pa.ssed by a 
Presidency Magistrate, by reason, not of section 28 of the Letters 
Patent, 1865, but of section 15 of the Charter Act (24 and 25 
Vic., c. 104). Their Lordships added that the High Court had 
no power under the Code of Criminal Procedure to interfere in 
revision with an order of dismissal or discharge passed by a 
Presidency Magistrate. In Colville v. Kristo Kiahore the 
Court had held that under sections 43-5 and 439, read -with 
section 423 of the Criminal Procedure Code, it had po%ver to 
revise the proceedings of a Presidency Magistrate and order a 
farther enquiry to be made, and that it had the same power under 
clause 26 of the Letters Patent of 1865. 

We do not think it is necessary to go so far afield as the 
Charter or Charter Act in order to find authority for the power 
to revise the proceedings of a Presidency Magistrate, as the provi- 
sions of the Criminal Procedure Code seem perfectly clear on the 
point. The sections which bear on the question of the rcvisioiial 
powers of the Court are sections 436-489. Under section 4,35 
the High Court has power to call for and examine the record of 
any proceedings before any inferior Criminal Court for the pur- 
pose of satisfying itself as to the eorrectnes.s, legality or propriety 
of any finding, sentence or order recorded or passed. It cannot 
be contended that the Court of the Presidency hlagistrato is not 
within the term "any inferior Criminal Court,” as .section 411 
explicitly refers to certain proceedings Avhich may ho taken bv 
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' .ally Tr'esiden^^ when' its record is' called .for by the 

High Court under section 435. Section 439 enumerates the 
powers which the Court may exercise in revision, and it declares 
that proceeding, the record of which has been called for, 

or reported for orders or otherwise comes to its knowledge, the 
High Court may in its discretion exercise any of the powers 
conferred on a Court of Appeal by certain preceding sections, 
among others by section 423. Now among the various powers 
specified in section 423 is the power of directing that an accused 
may be committed for trial. It is not necessary that the Court 
should be exercising its functions in m appeal from an acquittal. 
What the law says is that it may exercise the same power in 
revision, in any proceeding whatever, as it could have exercised 
in hearing an appeal from an acquittal. This was the view 
adopted by the Allahabad High Court in Empress v. Bmn Lai 
8mgh and otlienP^^ ■with which we express:our concurrence. 

But it was contended that this power could not be exercised in 
the case of an accused person who had been discharged, as special 
provision had been made for such cases in section 437, which did 
not include orders of discharge passed by Presidency Magistrates. 
The answer to that argument appears to be that it was the 
intention of the Legislature in framing section 439 to make the 
terms thereof sufficiently wide and comprehensive to cover 
all cases which were not included in section 437, and that it 
could never have been intended that the High Court should not 
possess the same powers with respect to the proceedings of 
Presidency Magistrates which are specially conferred on Sessions 
Judges and District Magistrates with respect to the revision of 
the sentences, findings or orders of the Courts subordinate to 
them. However that may be, it is clear in the wording of the 
section that in any proceeding the powers enumerated in section 
423 may be exercised, subject only to the limitation set forth in 
paragraph 4, that nothing in the section shall be deemed to 
authorise a High Court acting in revision to convert a finding 
of acquittal into one of conviction. The fact that this particular 
power, which is conferred by section 423 on Courts in the 
exercise of their appellate jurisdiction, is excluded in expre>ss 
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terms in section 439 seems clearly to point to the conclusion that 
all the other powers not.expressly excluded may he exercised , by 
■ ■the High Court' as a-Coiirt of Eevisioii.; We notice that the 
Full Bench decision in Hari Dass Sandal v* Wilson^ 

J.;, whose judgment was concurred in by a majority of the Court, 
stated his opinion that the High Courts under section 423 
embodied in section 43 9^ could set aside an order of discharge 
and direct a charge to be framed and tried by the proper Court, 
After pointing out that sections 435 to 489 must be read 
together, and reciting the terms of section 435, he remarks : 
^^This I read as an express enactment that every finding, 
sentence or order is liable to review, not only on the ground 
of illegality or irregularity, but also on the ground of 
incorrectness, that is to say, on the ground that it is wrong on 
the merits. And an order of discharge is no exception to the 
general rule. I do not mean to say that an order of discharge 
may not, under the subsequent sections, be set aside on other 
gronnds, such as the discovery of fresh evidence, but only that 
it is liable to be so dealt with on any of the grounds here 
mentioned. 

The second point for enquiry is, what tribunals liaA’e 
jurisdiction to set aside an order of discharge ? This Court 
has power under section 439 to deal as a Court of Revision with 
any finding, sentence or order which comes under its notice/^ 
In consideration, then, of sections 439 and 42S of the Grind** 
nal Procedure Code when read together, we tliink 'it is clear 
that the Court lias jurisdiction to set aside an order of discharge 
if such preliminary be necessary, and to direct that a person 
improperly discharged of an ofience bo arrested and forth- 
with committed for trial, amf this 'view is covered hj the 
authorities, 

v; ;■ ''The mext point which arises is whether the 03 ‘(Ier of discharge 
/WaS'illeg^^^ or otherwise improper, was it wrong 

on the merits ? The order . of the Presidency Magistrate is briefly : 
expressedin these words ■: 4 is discharged for want of 

evidence/^ 'The words in section 209, sufficieiifc groriiifl for 
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committiDg/'’ have be-an explained to mean, not ground for eoirdct- 
ing, but where the evidence is sufBcient to put the accused on his 
trials and such a case arises when credible witnesses make state- 
ments -v^hich^ if believed^ would sustain conviction. The weigh- 
ing of their testimonies with regard to improbabilities and 
apparent discrepancies is more properly a function of the Court 
having jurisdiction to try the case. It is not necessary that tlie 
Magistrate should satisfy himself fully of the guilt of the accused 
before making a commitment. It is his duty to commit when the 
evidence for the prosecution is sufficient to make out a primd 
facie case against the accused, and he exercises a wrong discretion 
if he takes upon himself to discharge an accused in the face of 
evidence which might justify a conviction. 

It is contended by the learned Advocate General that there was 
sufficient evidence before the Magistrate to justify the committal 
of the accused and he refers to the admissions made by accused 
himself before Mr. Karsandas Chhabildas^ Third Presidency 
Magistrate^, to the primd facie evidence of a conspiracy between all 
the accused, and the evidence as to what was said, done or written 
by the other accused in reference to the common intention as 
bearing on the guilt of the accused, and also to the evidence of 
several independent witnesses examined in the course of the 
enquiry as to the conduct of the accused. It seems hardly neces- 
sary to go beyond the statement made by accused to Mr. Karsandas 
Chhabildas who has been examined as a witness in the case. He 
states that accused was brought to his bungalow, and he asked 
him if he wished to make a statement, and if any inducement or 
threat had been used, or any police officer had told him to tell an 
untruth, and he said No/^ but he wanted legal advice and asked 
the witness to give him advice, wliich he refused to do and also 
refused to take down his statement. After some further con- 
versation he went away and returned in the afternoon, when he 
made a statement, in the course of which he said that accused 2 
asked him to have a copy made of the will the .draft of which 
was’ produced by accused 2 ; ' that he got it copied in a book 
by a ^ Brahman in a house in Barbhaya ' Moholla ; ' that Vithal 
J um^khram attested it in his presence ; that he askkl 
accused 2 why' this was done as there was no signature, and that'; 
accused implied that Vithaldas might turn- round, it was better 
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to take his signature at once. Accused 2 took away the leook 
and two or three days later he returned to his house and said he 
wanted a jeweller^s signature^ whereupon accused told him to go 
and see Lakhmidas Nagardas; subsequently Lakhmidas h»i^^gardas 
came to see him and asked what the signature was for and he 
said, do not know: accused 2 knows; go and ask liim/-^ The 
Magistrate has made a note on his deposition to the effect that 
Mr. Kapadia objected to the evidence^ as he said there was an 
inducement to accused, and he adds : On reading the evidence 
of Mr. Sloane and Mr. Karsandas I am of opinion there is no 
evidence of this, and I think that conversation may be admitted/^ 

Without going into the question of the documentary and 
other evidence respecting which contentions as to its admissi- 
bility have been raised, we think it sufficient to say that there 
is on the record of the magisterial enquiry sufficient primd facie 
evidence to require the committal of the accused for trial by the 
Court of Session. 

We therefore direct that the accused Varjivandas alias 
Kalidas Bhaidas be committed to the Court of Session on the 
charges under sections 471 and 109 of the Indian Penal Code. 

Aston, J. I am of the same opinion. J urisdiction to order 
committal of an accused person who has been improperly 
discharged under section 209 of the Criminal Fx’ocedure Code 
is clearly given to a High Court by section 439^ whether the 
inferior Oourlj which discharged the accused be a Presidency 
Magistrate or not. It is not necessary that there should be a 
right of appeal in order that the High Court may exercise t!io 
revisional power conferred by section 439. Seeing that this 
power to order in revision that an accused wlio has been 
improperly discharged shall be committed is clearly given by 
section 439 by express words, it is more reasonable to treat tlie 
power conferred by section 437 on a High Court to order further 
inquiry in the case of any accused person wlio has been dis- 
charged aS' redundant, than to treat section 437 ns resfcriet-iiin’ 
the power expressly conferred by section 4-39 to order coiniiuttal 
for trial. 

On the merits I concur that the evidence recorded by tfie 
Magistrate who made the magisterial enquiry and committed 
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other aeeused persons for trial establishes as against the accused 
Kalidas Bhaidas a pvimA facie ease such as to require the 
committal of this accused on the charges specified. 

As to^the form which this Court^s order should take^ I would 
add; because much was said at the hearing as to this Court’s 
power to set aside an order of discharge^ that I know of no 
warrant or authority in the Code of Criminal Procedure for the 
doctrine that an order of discharge under section 209 needs to be 
set aside before an order for committal of an accused person, held 
to be improperly discharged, can be made. Section 403 of the 
Criminal Procedure Code seems to be authority to the contrary. 
The learned Advocate General, however, asked, I presume 
majore cantcla, that this may be made part of this Courtis 
order if the accused be ordered to be committed for trial, and 
such an order has accordingly been included. 
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Transfer of Fropcrtij Act {IV of 1882), section 59 — AtUstation of mortgage* 
hond>— Meaning of the ivord “ attested ^-^Atiestcition in the presence of the 
mortgagor after haoing received from him a personal acknowledgment of 
Ms signature. 


A mortgage -"bond was signed by tbe mortgagor, was attested by three witnesses 
and was duly registered. In a suit for the mortgage -debt it appeared from 
the evidence that none of the attesting -s^itnesses had actually seen the execution 
of the deed l>y the mortgagor, but must have attested merely on the mortgagor’s 
admission of his signature* The lower Courts held that this ’^ras not sufficient 
under section 59 of the Transfer of Property Act (IV of 1882), and that the 
mortgage was, therefore, invalid. On «appeal to the High Court, 

Reid, that the attestation was suiSicient. A mortgage-deed is attested within 
the meaning of sectitui 59 where the witnesses have signed it in the presence of 
the mortgagor after having received from him a personal acknowledgment of 
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Ahdid Karim v. SaWmuni'^) dissented from. 

• appeal from the decision of' E..H» Leggatt^. Assistant' 

Jndge^ F. ,Pv at Broach, confirming the decree passed fey^' E^o.- 
Saheh TriLhovandas Lakshmidas, Subordinate Judge of Broaclu 
Suit by a mortgagee to recover money due on his 3iiortgage. 
Plaintiffs sued to recover Es, 199 on a mortgage-bond, dated 
the 4th November, 1895* The plaint prayed for the sale of tlio 
mortgaged property and also generally for payment of tlie sum 
claimed out of the estate of the deceased mortgagor. 

The mortgage-bond was duly executed by the mortgagor and 
was registered. It was attested by three persons, two of whom 
were dead at the date of the suit, and the third deposed that he 
did not actually see the bond executed, but that the mortgagor 
admitted execution of the deed to him. 

The Subordinate Judge passed a decree for the plaintiffs for 
the amount claimed, and ordered that the amount should be 
recovered out of the estate of the deceased mortgagor. He, 
however, refused to order the sale of the mortgaged property, 
holding that under section 59 of the Transfer o£ Property Act 
/' the deed was 'invalid as a mortgage. He was of opinion that the.,,,, 
evidence showed that the attesting witnesses did not witJiess tlie 
eo)eeiitiim of the deed, and that their attestation was not of tlic 
execution, but merely of the admission by the mortgagor of the 
execution of the deed, and on the authority of (jirindra Kaih 
Miikerjee v. Bejo’^ Gopal and Ahdiil Kayim v. Salim/iod^^ he held 
this to be insufficient and that the mortgage -was invalid. In Iris 
judgment he said : 

As the iBOitgage-bond has been, signed by the deceased Dayal LaksIiKiidas 
with his own hand and duly registered,! have no doubt about iti execution by 
him. 

The defendant’s pleader has contended' that the uiortgiige-bcmil is uol Tjilic! uk 
the requirements of section 69 of the Transfer of Property Act hare imt liifcii 
complied with, and his contention appears to be sound. Ihider that sect u.di a 
mortgage for one hundred rupees or upwards is ret|iiircd to l»o cflVcJrHl, by a 
registered instrument signed by the mortgagor and aitesual ly at two 
witnesses. Now, the mortgage-bond sued upon is Figned by tie ii-ortgagOT' find'' ''' 
attested by three witnesses, but the first attesting* witness, Kasaiftlus .ili'iiruharjni, 
lias stated that Bayal Lakshmidas who executed it admitted having signed it» luid 

a) (18091 27 Cab 190, ' ’ ' (2} (1898) 26 Cal 2411 
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the other two attcfiting witiicssesj Harji Girdliar and Pranjivaii Waghji, are 
-imfortiiiiately dead, Liit they must have attested the mortgage-hond after 
Ivasandas Mancha, ram attested it, and as their attestations appear to Iiave been 
written with a dill:( 3 r 0 nt ink they could not have witnessed the execution of the 
inorlgage-fond. The attestation required by section 59 of the Transfer of 
Propoity Act, as held in Girindra Nath Mukevjee v, Bejoy Gopal Mu'kerjee 
and Ahchtl Karh^i v. is an attestation by witnesses of the execution 

of tlie doemnent and not of the admission of execution, and as there is nothing to 
shovr that the mortgage-hond sued upon was signed by the executant Bayaibhai 
Lakshmidas in the presence of two attesting witnesses, I hold that the 
requirements of section 69 have not been comidied wdth and that the mortgage- 
bond in suit is not valid according to law. 

Ou appeal this decree was confirmed by the Assistant Judge^ 

Plaintiffs appealed to the High Court. 

(?. 8. Mao for the appellants (plaintiffs) : — The lower Courts 
have erred in interpreting the word attested in section 59 
of the Transfer of Property Act (IV of 1882). They Lave 
unnecessarily narrowed the sense the word ordinarily bears. In 
the Indian Succession Act (Xof 1866), section 50, clause (3), the 
word attest is meant to include attestation by a person who 
has received from the testator a personal acknowledgment of his 
signature or mark, and there is no reason why the word Kshoiild 
not be given the same meaning in the Transfer of Property Act, 

Of the two Calcutta cases relied upon by the lower Courts, the 
one. Gmrulra Nath Imlmjee v. Bejoy Goj}al Ihiherjeep'^ does 
not apply, because in that case the bond \vas not attested by two 
•witnesses ; and the second case, Abdtil Karim v, was 

decided on the authority of the first case. 

There -was no appeamnee on behalf of respondent- 

C.R(WVE, J. The important question arising in this ease is 
wdiether the lower Court has misconstrued section 59 of -the 
Transfer of Property Aet^ Both .the- -lower Oqurts^ have relied"- 
on the ruling of the Calcutta High Court in Girindra Nath 
Mtihrjee v. Bejoy Gopal Muherjee ^^^ ■ and AMnl Karim \\ 



94 

1902. 


Eamji 
Bai Fap.tati. 


THE INDIAN LAW EEPOETS* [TOL, XXYIL 
Section 59 runs : 

"Wliere the principal money secured is one Imndred rupees or upwards, a 
mortgage "can be effected only by a registered instrument signed by the 
mortgagor and attested by at least two witnesses. 

^ ^ ^ ^ ^ : , " 5 !'':, , 

The mortgage-bond here sued upon is signed by the inorfcgag’or 
and attested by three witnesses, and has been duly registered. 
The deed has been acted upon and the mortgagees have been put 
in possession. 

The case of Girindra Nath Muherjee v. Bejo^ Gojjal Muherjee 
does not apply, as there the deed was not attested by two witnesses. 
In the case of Ahdnl Karim v. Salhmm their Lordships held 
that the attestation required by section 59 of the Transfer of 
Property Act is an attestation by witnesses of the execution of 
the document and not of the admission of execution. To that 
view %ve are unable to express our assent. There is nothing 
in the wording of the section to lead us to infer that such was 
the intention of the Legislature. Here the instrument is signed 
by the mortgagor and bears the attestations of three witnesses. 
Two of them are dead and the thirds, who has been examined 
in the case^ states that Dayal Lakshmidas; the mortgagor^ 
asked him to attest the mortgage-bond and admitted having 
signed it and having received tl}e consideration. It has never 
been contended that the signatures are not genuine. If all the 
witnesses had been dead it would only have been necessary, in 
the absence of any allegation of fraud, to prove the signatures, 
and the Court would have acted on the maxim omnia 'preesumunkir 
rite esse acta. No objection was taken in the written statement 
to the validity of the deed and no issue was raised on the poinc. 
We may remark there is nothing to justify tlm inference that as 
the attestations of the deceased "witnesses appear to have been 
written with a different ink they could not have witnessed the 
execution of the mortgage-bond. 

It has been h^ld by their Lordships oi‘ the ?ri\y Cuiiiieil in a 
recent case {Gohul v. Pudmanuud that the essence of a Code 
is to be exhaustive on the matters in respect of wiiieli it tleciurcs 
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the law*^ and it is not the province of a Judge to disregard or go 
outside the letter of the enactment according to its true con- 
struction/’^ If section 60 of the Succession Act (X of 1865) he 
referred it will be seen that attestation by a person who 
signs a will in the presence of the testator after receiving from 
the testator a personal acknowledgment of Ms signature or 
mark is treated by the Legislature as attesting the wilV and 
not as a mere attestation of the testator^s admission of execution. 
The words used in the third paragraph of section 50 of the 
Succession Act are The will shall be attested by two or more 

witnesses shall be necessary/^ And the words used in 

section 59 of the Transfer of Property Act are by a registered 
instrument signed by the mortgagor and attested by at least 
two witnesses/^ It seems to us there is nothing in section 59 
of Act IV of 1882 to warrant the conclusion that the word 
attested is used in this Act by the Legislature in a different 
sense from that in which it is used in section 50 of the Succession 
Act^ and to read into the former section a provision that an 
attestation in the presence of the mortgagor by a person who 
has received from him a personal acknowledgment of his signature 
on the instrument of mortgage is not an attestation within 
the requirements of section 59 of the Transfer of Property Act 
is disregard or go outside the letter of the enactment/^ 
With due deference to the authority by which the ease of Abchd 
Karim v. Salimtm was decided, we are of opinion that where a 
will under the provisions of the Succession Act is described by 
the Legislature as attested by witnesses who have signed it 
in the presence of the testator after having received from him a 
personal acknowledgment of his signature^ an instrument of 
mortgage can equally be treated ass attested under the provisions 
of section 59 o the Transfer of Property Act when the witnesses 
sign it in the presence of the mortgagor after having received 
from him a personal acknowledgment of his signature. 

The mortgage-deed (Exhibit 16) which was held proved 
the lower Courts was wrongly held to be invalid on the ground 
that the mortgagor who admitted his signature did not sign it 
in the presence of the attesting witnesses. 
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"Wc vary the decree of tlie lower Appellate Court bj/ order- 
ing that bn failure to pay the amount within tv/o mouths the 
decreed debt, Rs. 182, be recovered by sale oi the mortgaged 
property described in the plaint, and the balance, if any, from 
the estate of the deceased Da^^al Lakshmidas. In other respects 
the decree of the lower Appellate Court is conlirmed. The costs 
throughout will be borne by the respondent. 

Decree varied. 


APPELLATE CIVIL. 

Before Mr, Justice Crowe and Mn Justice Aston. 

RAGHO (oRiaiNAL Plaintiff), Apfeilaot, t?. GANPAT/:' 
SADASHIV AND another (oeigunal Defendants), Respondents.* 

Civil 'Procedure Code {Act XIV of ISSi^)? section 2JiA — Decree'^Saiisf action 
of decree by a mortgage imtJiout sanction of Court — Mortgage bond volth 

The plaintiff was the holder of a decree against the defendant for Bs, 2,870. 
On. the 28th November, 1895, the plaintiff advanced to the defendant Es. 50, and 
in consideration of this advance and of tli(3 amount already duo by the defendjiiit 
to the plaintiff under the decree, the defendant mortgaged certain propejdy to the 
plaintiff. The mortgage bond provided for payment oE interest on the mortgage 
debt at the rate of lOj per cent, per annum. The plaintiff subsequently sued 
on the mortgage to recover the principal and interest. 

Meld (dismissing the plaintiff's suit), that the mortgage was void under 
section 257A of the Civil Procedure Code (X 17 of 1882), no sanction having 
been obtained. 

Meera JSfema v. Pestonji Dossahhoy (D followed. 

SECororappeal from the decision of Thakurdas iliithura<.!as, 
District Judge of Dhulia, confirming the decrco parsed l.ty lido 
Sdheb K. E., Natu, Subordinate Judge at Yaval. 

The plaintiff was the holder of a decree against defendants for 
Es. 2^370- 7-S. On 2Sth November, 1895, the pi.aintifr nds-aneud 
to the defendants a sum of Rs. 59-8-9, and in con.sidtn-atiun of this 
advance and of the amount due Ly them on the lieinve, tin,; deiVml- 
ants mortgaged certain property to the plaiiiiiti. Tlu; iuortga,-n> 

Second ApiK'al No. SoO of » 190 L 
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debt was made repayable with interest at tlierate o£ 1# annas per 
cent, per mensem (i, per. cent, per annum)« , 

The plaintiff now sued on the mortgage to recover the principal 
and Es. ^70 interest.' : 

The defendants pleaded that the mortgage was void under 
section 25 7A of the Civil Procedure Oode^ having been made in 
satisfaction of a decree and without the sanction of the Court. 

The Subordinate Judge dismissed the suit; relying upon the 
case of Heera v, Pestonji^^'^ 

On appeal, the District Judge confirmed this decree on the 
following grounds ; 

The Subordinate Judge held on the authority of Eeem v. Pestonji (I. L. E. 
22 Bom. 693) that as the bond was taken without the sanction of the Court which 
passed the decrees above referred to, it was void under section 257A, Civil 
Procedure Code. 

The plaintiff relies*' upon the case of Tuhamm v. Ananihliat (I. L. B. 25 
Bom. 252), a ruling passed since the disposal of this case by the Subordinate 
Judge, and urges that the mortgage bond is valid. 

The defendants state that as the mortgage bond in suit is for the satisfaction 
of judgment-debts, and as it provides for the payment of a sum (in the form of 
interest from the date of the bond) in excess of the sums due under the decrees, 
it is void, since it was neither passed nor accepted with the sanction of the Gourt 
passing the decrees ; and my attention is asked to PavlaUinrj v. Vandu (I. L, R. 

9 Bora. 176). It is urged that the case of Patdatsing the Pull Bencdx 
ruling in the case of Ileera govern this case, it being also pointed out that in the 
case of Tu'Jcaram there wuis no suggestion that the Ciise fell witliin the second 
paragraph of the section, while in the present case the point is espooialiy urged. 

It must be considered that the bond provides for the payment of a larger sum 
of money than that duo under the decrees, since it imposes upon the judgment- 
debtor the liability of paying interest at the rate of 14 annas per cent, per month, 
or Rs, 10-|" per coni per annum. 

I am of opinion, therefore, that the case ^tdls within, and ought to be governed 
by, the Full Bench ruling in the case of Heera so long as that ruling stands. 

I am bound to follow it, especially as the authority of that ruling is affirmed by 
the High Court in the case of 

Plaintiff appealed to the High Court. 

ScoU (Advocate General) (with C. A. Eele) for the appellant 
(plaintiff) : — The mortgage bond is not void under section 25 7 A 
of the Civil Procedure Code (Act XIV of 1882). It is not ' 
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an agreement /or the satisfaction of judgment-debt^ but it is 
the actual and present satisfaction : Ttckaram AnanthlmtS^'^ 
The section does not apply to agreements which opera^ to 
extinguish the decree. The decretal debt was conwrted by 
the mortgage into a secured debt^ and an additional advance 
is also made. The decree was thus merged in the mortgage. 
The mortgage bond includes nothing more than the amount of 
the decree plus Rs. 59 paid in cash. The original rate of interest 
was 15 per cent, per annum, while that in the mortgage bond is 
only 10 i per cent. The rate in the bond is reasonable^ and we are 
entitled to receive interest under the bond, although the decree 
did not provide for payment of interest till the date of the pay- 
ment of the decretal amount. It cannot therefore he contended 
that this is an agreement to pay a sum which is in excess of the 
decretal amount. 

The Full Bench case oi Seera Nem.a Pestonji Doasahho^^-^ 
relied on by the lower Court is distinguishable. That was a shit 
brought on a promissory note, and not on a mortgage bond. The 
promissory note was renewed from time to time by adding 
interest to it as the same accrued due, and the rate of interest 
was 36 per cent, per annum, while in the present case it is only 
lOJ- per cent. We also rely on Stvafnirao v. KaBhinath^^^ and 
OJia'tiaBham Y/KashiramP^P 

Vicaji (with him N, F. QoJchale) for respondents (defend- 
ants) -The mortgage bond ismiearly an agreement to pay a sum 
in excess of the decretal debt, and the sanction of the Court not 
having been obtained, it falls within section 257A, clause 2. of 
the Civil Procedure Code (Act XIV of 1882). The case of Ihera 
Nema v. Pestonji Dossabhof is on all fours with the present 
ease: there is no dilFerenee' between a promissory note and a 
mortgage bond given in extinguishment of the decretal debts. 
The authority of that decision has been afBrmed in Tulcarcud v, 
AnanthhatS'^'> • 

casc , did not . provide for the payment of 
:ihtiresty, but' the mor%^ bond does. The mortgage is therefore 
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in excess of the sum due under the decree. The case of Tuilmram 
V. Jnantikat ^ is distinguishable. In tbat case there was no 
excess according to the finding of the lower Appellate Court, and 
the only question raised on the facts found was whether the 
mortgage bond was an agreement to give time for the satisfaction 
of the judgment4ebt, under clause 1 of section 257A of the 
Civil Procedure Code (Act XI 7 of 1882), The Court had only 
to consider whether that clause applied or did not, while in the 
present case the question is wdiether section 257 A, clause 2, 
applies. 

Obowe, J. : — ^This is a suit to recover Es. 3,300 due on a 
mortgage bond dated the 28th December, 1895, The contention 
of the defendant was that the mortgage deed was illegal under 
the provisions of section 257 A of the Code of Civil Procedure, 
The Court of first instance held that objection good and rejected 
the claim. The lower Appellate Court on the same ground, after 
referring to the reported cases, confirmed the decree of the lower 
Court and rejected the appeal. 

In the appeal before us the learned Advocate G-enerai has 
pleaded that the mortgage bond was not an agreement for the 
satisfaction of the judgment-debt within the terms of section 
257A, and ho has relied on the ruling of the learned Chief Justice 
in the case of Tnjcaram v, AmnthhatS'^'^ The present case can 
be distinguished from the case quoted above in one respect, 
namely, that in that case it was found that it was not an agree- 
ment to give time and that it did not provide for payment of any 
sum in excess of that due under the decree. In tlie course of 
his judgment the learned Chief Justice referred to the various 
decided cases and commented on tb^m. In constriiiDg the case 
of Heera Nema v, decided by a Full Bench of this 

Court, he remarked that in that case the agreement for the satis- 
faction of the judgment-debt in imposing a liability to pay 
3 per cent, per mensem, or 36 per cent, per annum, as interest 
clearly provided for the payment of a sum in excess of the sum 
accrued due under the decree. 

The Full Bench case of Meera Nema v. Festmii^^'> has been relied 
on hj the respondent ; and we think that the present case can 
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rightly be decided in accordance with the ruling of the Pull 
Bench in that case. The amount due under the decree was a 
sum of Ks. 2,370-7-3. The mortgage deed sliows that a further 
sum of Rs. 59-8-9 is alleged to have been paid in cash, and the 
bond is passed for the sum of Rs. 2,480, carrying interest at the 
rate of 14 annas per cent, per mensem. It seems to us, therefore, 
that this case is practically on all fours with the Puli Bench case, 
and, therefore, we should follow that decision in holding that the 
agreement in this case does fall within the purvie^v of paragraph 
2 of section 257 A, and that it is, therefore, void. 

For these reasons we affirm the decree of the Court below, and 
reject the appeal with costs. 

Decree confirmed. 


ORIGINAL CIVIL. 


Before Mr, Justice 

.. ROMANJI JAMSETJI MISTEI and BAI NAWIJBAI, a 

RATHEll AND NEXT FRIEND, THE SAID BOMANJI MISTRI (PdaINTIFFS), 
NUSSERWANJI EUSTOMJI mSTEI (Defend 

.Fractlce — Oosts^ security for — Civil Procedicre Code (XIV of i6'5.v), section 
380 — T%oo jfaintiffs^ father and daughterSuit for damages for h reach of 
promise to marry* 

A -Farsi fafciier and daugliter (plaintiffs 1 and 2) sued for Es. lOjOOO as 
damages for fclie defendant’s breach of his promise to marry the daughter 
(plaintiff 2). The defendant alleged that tiie suit v^as really a suit for the 
beneat of the father, who sought to make money out of his daughters 
betrothal : that he (the father) was* an undistihargecl insolvent and not in a 
position to pay costs if he lost the suit, and that the second plaintiff (the 
daughter) had no property in India. The defendant took out a siioimoiis 
UDder section 380 of the Civil Proeeduro Code, requiring the plaintill's to give 
security for costs. The Court ordered that security for costs should be giMUi. 

: Ik Chambers. Summons taken out by defendant under 
seepoh SSO of the Procedure Code {XI V of 1882) calling 
ou plaintiffs to give security for costs. 


*Suitm390of 190& 
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The the father of the second plaiiitifi, who 

' was, a im her. father and nest friend (the first 

.plaiiitifi). ■ 

i: The plaint claimed Rs. 10,000 as damages for the defendant’s 
lireacli Of his promise' to marry the second plaintiff* It alleged 
■that in 1899 the defendant' requested the first plaintiff to give 
him the ‘second plaintiff in marriage^ and that^ on the first 
' plaintift’s .agreeing to do so, the second plaintiff was l)et.rothed 
to the viefeiidant on the 3rd January^ 1900* Subsequently the 
defendant broke off his engagement and in January, 1902^ 
married another girh The plaint continued : 

8« By roascjii of the defendant’s wilful ];)reacli of his contract to marry 
the second defeiidanfc both the plaintiffs have suffered much, both in mind and 
body, and their reputation has been considerably lov/ered amongst their friends 
and relatives. The plaintiffs have sustained damages b}'- reason ' of the 
defendant’s breach of his contract, whioh they assess atjBiS. 10,000. The first 
plaintiff says that having regard to what has happened he will find it now very 
dilficult to find a suitable liiishand in a good family for his daughter unless he 
is able to provide a handsome dowry for her. He says that he has no desii'e 
to profit by Ms daughter’s misfortune, but is desirous of securing an adequate 
sum by way of damages from the defendant in order to provide a dowry for his 
daughter, and is willing that such sum as the Court may award as damages 
sliould enure for the benefit of the second plaintiff alone® 

The plaint prayed for Rs* 10^000 as damages and for the 
return of certain presents' made to the defendant at the be- 
trothaL 

' ; In ' his w.ritten statement the defendant pleaded that it ' was : 
the first '; plaintiff w,ho, in November^ 1900^ broke . off the engage- 
ment and refused to permit, the marriage, to take place* 

On the 29th September; 1902^ the defendant took out tliis 
.:sunmions under '. section 380' of tke ''Givih Procedure '■Code ' '(XI¥ :r 
of 1S82) calling on Jlie plaintiffs bo '.show cause why security for 
costs should not be given. In support of the summons it was 
alleged that, having regard to the statements in the 8th 
paragraph of the plaint; it was clear tha'fc; although filed osten- 
sibly by the first plaintiff for himself and his daughter; this suit 
bvas really a suit on behalf of the first plaintiff (the father) alone ; 
;that the first plaintiff was ' an undischarged insolvent and was 
not in a position to pay the -costs of the defendant if the suit was, 
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. dismissed,' and , that- Ihe' /second . plaintifi' (the daughter),,,, was not 
.possessed: of any immoveable property or.' any property in Inclia^' 
/, ' 111 , an ..affidavit filed by the first plaintifi he.' stated that; his 
daughter (the second plaintiff) had no property of her^own out 
of which security could be given* 

Bavar for the plaintiffs showed cause No security ought to be 
ordered in this case. Section 8S0 has no application here. 
There are two plaintiffs, one is a male and the other a female. 
The former sues in his own right for a return of the presents 
given to the defendant on betrobhah Ihe Litter sues for 
damages for breach of contract of marriage. No point is taken 
in the written statement as to misjoinder of parties or of causes 
of action. The fact that tlie male plaintiff is an undischarged 
insolvent or in poverty is no reason for requiring security fo:i>^ 
costs ; Fellows v, BarreW^'^ \ BJiodes v. l)awso?d^l:^^..Co'wM v» 

; Annual Practice (1908), page 90-2'; Cook v. Wheh 

loe/cM^ 

The second plaintiff is a minor and sues by her next friend. 
Even if she were the sole jelaintiff the section should not 
be enforced against her, being a minor : Bai Torebai w Dei)ji 
Meghji ^^^ ; Begimhari Debi v. J^ishootosh '^^ ; In the goods of 
PremckandS"^ It cannot be said tliat this suit is improper or 
vexatious, so that there is no ground for exercising against the 
plaintiffs the discretion given by the section « 

Scott (Advocate General) for the defendant in support of the 
summons :‘-“Having regard to the circumstances of this case the 
order asked for should be made. The matter is in the discretion 
of the Judge : Bed Porehai v. Bevji MeghjiS^^ Here a father, 
..who ;has BO means '.whatsoever?, is' seeking to benefit by a claim 
made. 'on behalf of his ... daughter. I/.rely upon the judgment 
/of .Bowen, where he sajs (page $ 8 ) 
:,:^!;tliat, in.order.to prevent; abuse, if 'an insolvent sues as nominal 
plaintiff for the benefit of somebody else, he must give security/^ 

a) (1836) 1 Keen 139. ■ 

(2) (1886) 16 Q. B. B. 648* 

(3) (1886) 3i Cb. B. 34* 

)/;S/':::.'/:#f^ 
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m (1890) 17 Cul 610, 
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.v'. R ixLiist make the summons absolute. Looking 

■at . the foimi of the plaint^, I think the Advocate Gen, eraFs 
.argument is well founded, that the first plaintiff is trying to 
' make iijpney out of his daughter’s engagement. It , appears: to 
me that the first plaintiff is added merely to , get over . the , 
difficiiltjr as to security, if possible. The present case is clearly 
distinguishable from Bai Porehai v. Bevji and falls 

within the dictum of Bowen, L.J., in GoweM v. TmjlorS^'^ 

The section vests a discretion in me, and, in mjr opinion, I 
■must exercise it in favour of the' defendant. I therefore order 
that the summons be made absolute. Plaintiff to deposit 
Rs. 400 as security within Wo months. In default, suit to be 
.dismissed with costs. If the deposit be made, costs to be costs 
in the cause. 




AttornejJ^s for the plaintiffs— if MuUa ami MuUa* 
Attorneys for the defendanf>--“i)f<?^5r.5. Bmethamj B?/rne ami Nohle, 


a) (1898) 23 Boin. 100. 


m (1885) B1 C\u Do at p. 38. 
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JBefo7^e Mr. Jv,stice Glmndavcirkar. 


De SILVA, Plaintiff, «?. Db SILVA and I) E YEAR AN, 
NAN JI, Defendants,’^' 


Administrator--- Bale of immovoahh ^yropertg hij admlnistraior of deceased 
person, — Title— Success ion Act (X of lS6d},s€GUons 170 mid 269 — Adminis- 
trator oftinbstee — Title of assignee of ad minis trator as against cestui 

One Anna Be Silva, a Christian inhabitant of Bombay, died intestate in May, 
1893, leaving her surviving a minor son. (the plaintiff}, her husband (defendant 1) 
and a daughter who died in infancy.' Previously to her death tlie deoeased 
purported to purcliase certain leasehold property situate in Bomba}'-, the ai,Ie- 
deecl of which was duly executed in her name. In August, 1893, her husband 
(defendant 1), being called upon to make good a large sum of money for which ho 
was responsible as cashier of Messrs. Graham & Co. of Borabay, handed over ; 
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ilie titlo-deecls of said property to two representatives of 
J. F, If , Gi\aliam and' anotherv stating that his deceased wife Anna De Silva was 
nierely a trixstee of it, and that the beneficial interest was vested solely in 
him. * On the 18th September, 1893, h© executed a conveyance of the property 
1o the said two representatives of Graham & Co. He was shortly afterwards 
coxivicted of criminal breach of trust at the prosecution of Graham dc Go. 
On the .1st November, 1893, J. F. Grabam obtained a limited grant of letters 
oF administration to the estate of Anna De Silva, under section 221 of the 
Indian Succession Act (X of 1865). Subsequently Graham & Co. sold the 
property to the second defendant, the said J. F. X. Graham joining in tlio 
conveyance as administrator of Anna De Silva’s estate. In 1902 the plaintiff, 
as son and heir of Anna De Silva, brought this suit, claiming to recover his 
share of the said property, alleging that it belonged absolutely to his mother. The 
second defendant (the purchaser from Graham & Co.) denied that it had 
belonged to Anna De Silsna. He alleged that it really belonged to her husband 
(defendant 1), who had paid for it , and for whom she was a trustee. He further 
contended that, in any event, he had a good title as against the plaintiff, having 
purchased from the administrator of Anna De Silva’s estate. 

Rehl^ that, assuming that the property did belong to Anna De 8ilva, 
the .-second defendant had acquired an indefeasible title to it by virtue of the 
<}oiixa\yance to him to which her administrator %vas a party. Her interest in it 
had vested in her administrator under section 179 of the Succession Act 
(X of 1865), and under section 269 he could dispose of it as he might think fit. 

IMdi also, that even if Anna De Silva held the property as trustee, the second 
defendant was entitled. The legal estate passed to her administrator, and ho 
conveyed it to the second defendant, who also obtained the equitable estate when 
lie received the title-deeds from Gialiam & Co. as assignees of the first 
defendant, wdio was one of the heirs of Anna De Silva and who asserted his own 
title to the whole property to the exclusion of the plaintiff. The second 
defendant’s title was therefore complete, unless he could have detected the 
falsehood of the first defendant’s claim by reasonable cliligence, and there was 
notJiing to show that he could. 

The plaintiff was the minor son of the first defendant ami lie 
claimed in this suit to recover a share in certain leaseliold 
property' consisting of land with a dwelling house thereon 
situate in Bombay^ alleging a title by inheritance from liis 
mother, one Anna E, De Silva, deceased. 

The plaint alleged that the said Anna E. Do Silva died 
intestate in Bombay on the 24th May, 1898, absolutely entitied 
to the said property, leaving as her only heirs and next of kin 
her minor son (the plaintiff), her husband (dcfemlaiit 1) and one 
claugiiter Anita, who subsequently died in infancy. 
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' 'After the death of the said Anna E. De Silva, her husband, 
the first defendant, who .was then in possession and enjojunerit 
• of the said property, sold it, on the 8th September, 1893, to 
Messrs^ W, and A, Graham & Co., by whom it was afterwards 
,, sold, to .the second defendant. At the date of the suit the 
second defendant was in possession as such purchaser. 

In 1901 the plaintiff called upon the second defendant to come 
to a partition of the property and to hand over to him his share 
therein, but the second defendant had not done so. 

The plaint further stated that the plaintiff by his guardian 
had applied for letters of administration to the estate and effects 
of the said Anna E. De Silva, which application wms still pending. 

The plaintiff prayed {a) for a declaration that the property 
in suit belonged to the estate of the said Anna De Silva, (S) that 
the property might be partitioned and the plaintiffs share 
ascertained and made over to him, {c) for an account, &c., &c. 

The first defendant did not file any “Written statement. 

The second defendant filed a written statement, in -which he 
stated that the property in suit was conveyed to him for value 
by one J, F. N. Graham, the administrator of the said Anna E* 
De Silva, under letters of administration granted to him on the 
13th September, 1894, which letters were then and still arc 
uiirevoked,-’’ and that, assuming the statements in the plaint 
to be true, the plaintiff had no cause of action against him 
(defendant 2 ) . He further stated that he did not admit that the 
said Anna E. De Silva had any beneficial interest in the said 
property ; but that he believed that she was only the nominee of 
her husband (defendant 1), who had supplied the purchase money, 
and that this suit -was filed at the instigation of the said first 
- defendant, .. * 

It appeared at the hearing that the first defendant had married 
the said Anna E. De Silva in February, 1890, and that on the 24th 
March, 1898, she purported to purchase the property in question 
from one Valladares for Rs. 20,000, the conveyance thereof being 
in her name. She died, as above stated, on the 24th May, 1898, 
leaving her minor son (the plaintiff), an infant daughter (since 
deceased) and her husband (defendant 1) her surviving® 

111 August, 1893, the first defendant, who had been cashier to 
Metes. Graham & Oo. of Bombay for. .twenty-six years, was . 
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■^' .rexpiired lat’ge vSiim:o£, money for wliicli a'asncli: 

casliier lie was responsible ■ to ' the firm* He thereupon., made 
v'Over (^Inier alia) to two representatives of the firm^ 

N. Graham and another, the title-deeds of the said in^opeidy^' 
■'representing that his deceased wife, Anna E, De,' Silva, : w 
merely trustee thereof, and that the beneficial interest was solely 
.vested in him* On the 18th September, 1893, he .executed., 'a', 
conveyance of the said property to the said two representatives 
of the firm. 

In November, 1893, the first defendant applied for letters of 
administration to his deceased wife. His petition, however, wavS 
not p'roceeded with, because of his conviction in April, 1894, of 
the offence of criminal breach of trust. 

On the 1st November, 1893, J. F. N. Graham applied for a 
limited grant of letters of administration to the estate of the said 
Anna E. De Silva, and they were granted to him. 

Messrs. Graham & Co. subsequently sold the proper^ in 
question to the second defendant, the said J. F* N, Graham 
joining in the conveyance as administrator of the estate of Anna 
, B. De Silva* 

The following issues were raised at the hearing : 

1. Wliether the plaintiff can maintain this suit. 

2. Whether Anna E, De Silva was possessed of, or entitled to the property in 

suit* . . . . . 

3. Whether, in any event, the second defendant, as purchaser from the 
administrator of the said Anna E. De Silva, is not absolutely entitled to the said 
property. 

4. Whether the representatives of Anita Be Silva are necessary parties to the 
.suit, 

o. Cteneral issue. 

Ba/ptuta and Bkandarhar for plaintife. They cited Lones 
V. lopes ; Kisli&n Koormr Moiiro v. 8kvenson(^> ; SuelFs .. 
Principles of Equitjj^.page. 180.. ; ■ 

’Eaihs and Lowndes for defendant 2. They cited Jones v, " 
Bowles^'>l Taylor V. BnsselU^'i ■, WMsmii on Keal Property 
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(Eel. I8S5)/;page 193 j ^Succession Act (X'of 1 8 65^ section 179] 
'Evidence, Act, (I of ,1872)y section 41. 

'Cea.K^ J. The first point in this' case is a dry 

point of^law and must, in my opinion^ be disposed of in favour 
of the second defendant, Devkaran Nanji. It arises in this way. 

One Anna De Silva was the wife of the first defendant; John 
Joseph De Silva, He married her in February, 1890, and on the 
24th of March, 1893, she purported to purchase the immoveable 
property, which is the subject-matter of this suit, from one 
Valladares, for Rs. 20,000, The sale-deed (Exhibit A) was 
executed in her name. She died on the 24th of May, 1893, leaving 
an infant son, who is the plaintiff in the present suit, an infant 
daughter, and her husband, the first defendant. 

About August; 1893, the first defendant, who had till then been 
cashier to Messrs, Graham & Co. for twenty-six years, was found 
short of moneys to a large amount belonging to the firm. Having 
been called upon to make gooclthe amount, he agreed to make over 
to Messrs, Graham & Co. whatever propex’ty he had, and made 
over the title-deeds of the property in dispute to two of their 
representatives, Mr. John Frederick Noble Graham and another, 
representing that his deceased wife Anna was merely a trustee 
of the property and that the beneficial interest in it was vested 
solely in him. On the 18th of September, 1893, he executed a 
conveyance of the property in dispute in the names of the said 
two representatives of Messrs. Graham & Go. (Exhibit No. 2). 
On the 1st November, 1893, the first defendant applied to this 
Court on its Testamentary Side for letters of administration to 
the estate of his wife Anna, and in his affidavit, annexed to the 
petition, he swore that the property now in dispute belonged 
to him, and that Anna had liMd it merely as trustee (vide 
Exhibit No. 1), The petition was not, however, proceeded with 
on account of the conviction of the first defendant of the 
offence of criminal breach of trust. 

On the 1st of November, 1893, Mr. John Frederick Noble 
Q-rahain applied for alimited grant of letters of administration to 
the estate of Anna, and .they, -were- anted to'/ him. :M:essr£j.: 
Graham & Co. sold the property to the second defendant, Mr. 
John ■■ Frederick Noble Graham joining in 'the conveyance^ as. 
administrator of the estate of Anna. 
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Tiio plaintiff :noW'-; sues' to recover by ■ petition j his sliare of 
the property as son ancione of the heirs of Aniia/aiici liis case 
■is that the property-, absolutely belonged to her. Assuming it 
did, it appears- to me that the second defendant has obl^ined an 
indefeasible title to it by virtue of the deed of conveyance in Ms 
favour from Messrs* Graham & Co., to which Annans administra- 
tor was a party. It is true that letters of administration were 
granted to Mr. John Frederick Noble Graham limited to the 
property now in dispute as property of which she wms described 
as the sole trustee, and in 'which the said Mr. Graham, as assignee 
of the 'first defendant, wms represented as the person , bene- 
ficially interested. But though it was a limited grant under 
section 221 of the Indian Siicees>sioii Act, the administrator 
became, in virtue thereof, the legal representative- of' Anna for 
the purposes of her interest in the property, and such interest- 
as vshe had in the property became vested in him as such legal 
representative under section 179 of the Act. Under sectkin 191 
the letters of administration entitled the administrator to all 
the rights belonging to the intestate, and under section 269 
he had power to dispose of the. property of the deceased iii' 
such maimer as he might think fit. The administrator could 
not, indeed, confer any title which the intestate had not, but 
on the assumption in this case that Anna was not merely the 
trustee but was the absolute ownier, the grant, though limited 
it was, enabled the administrator to confer on a purchaser all 
the rights she had in the property. 

But it wms argued by Mr, Baptista, the plaiiititFs counsel, that 
the administrator joined in the conveyance to the second defendant 
not as representing the absolute title of Anna, but as representing 
her in. an alleged trusteeship which never existed, and as represent- -- 
iiig ill his own person as assignee of the first defendant the beneficial 
interest in the property, which the first defendant did not own. 
But the conveyance to the second defendant purported to pass to 
him all the right, title and interest which Anna had in the property, 
and the mere fact that the party so conveying it professed to act 
as administrator ' of her estate as trustee cannot cut down the 
legal effect of the ■ conveyance or limit the right of the second 
defendant to the-title-'^iyroiigly alleged to have existed in Anna, 



voii. :xxvii.j 


BOMBAY SBRIEa 


iol 


iiyas a' matter of facty slie had a higher right. This view of the 1902; : , 
effect of the conveyance in favour of the second defendant is I)is:Sii.Y&,; 

supported hy the observation of Lord St. Leonards in Breto v, Bb'&lya. 
The Bii'id of where the Lord Chancellor said : Nothing 

could'bc more mischievous or contrary to law than to hold that^ 
when a party professes to convey all his estate and interest in 
particular lands^ the operation of his conveyance should be limited 
to the estate which was vested in him in the character in which 


he purported to join in the conveyance/^ 

The facts of this case appear to me to resemble very nearly 
those of Jones v, PovAes^^^ so as to bring it within the principle 
of equity enunciated by the Master of the Bolls in the latter case. 
In Jones v. certain, property had belonged to Jones^ who 

had mortgaged it with possession- Jones died^ having satisfied 
the mortgage^ but without getting in the legal estate from the 
mortgagee. One Meredith asserted his: title to the property as 
devisee under a forged will of Jones and induced the mortgagee 
to convey to him the legal estate. Meredith devised the property 
to his wife by his willy and the defendant in the case claimed 
as a bond fide purchaser under a purchaser from the wife of 
Meredith. The heir-at-law sued to recover possession from the 
defendamt^ but was non-suited on the ground that the latter 
was a bond fide purchaser; whose title was superior to that of the 
plaintiff becamse it was protected by the legal estate. The Master 
of the Bolls said in deciding the case (page 598) ; The protection 
of the legal estate is to be extended not merely to cases in which 
the title of the purchaser for valuable consideration without notice 
is impeachable by reason of a secret act done; but also to cases in 
which it is impeached by reason pf the falsehood of a fact of title 


asserted by the vendor or those under whom he claims^ where 
such asserted title is clothed with possession and the falsehood of 
the fact asserted could not have been detected by reasonable 
.■diligence/^ Here, on\tIie :ass,umptioii that: Anna' De 'Silva wasj: 
owner, on her death her husband (the first defendant) became one 
of her heirs. He asserted the title in himself to the exclusion 
of his son (the plaintiff)^ alleging that his wife had only been 
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trustee. He made over the title-deeds to Messrs. Graham & Oo. 
The latter could, no doubt, have found out that Anna had died 
leaving a son (the plaintih) and a daughter; the conveyance 
from Valladares to Anna De Silva was also notice to tljpm that 
presumptively the title stood in her name. Assuming that they 
were therefore not bond fide purchasers, we have, however, the 
fact that Ml'. John Frederick Noble Graham took out letters of 
administration to the estate of Anna De Silva in her alleged 
character of trustee of the property. He was clothed with the 
legal estate, at any rate. The equitable title, upon the assump- 
tion on which I am now proceeding, vested in the heirs of Anna 
De Silva. Now as trustee, at any rate, of Anna De Silva’s estate, 
Mr. John Frederick Noble Graham could act. “ A trustee is a 
man who is the owmer of the property and deals with it as 
principal, as owner, and as master, subject only to an equitable 
obligation to account to some persons to whom he stands in the 
relation of trustee and who are his cestvAs qwe trust”', per James, 
L.J., in Smith, v. AndersonS'^'> The second defendant had the 
legal estate conveyed to him from Mr. Graham and he obtained 
the equitable title when he received the title-deeds from Messrs. 
Graham & Co. as assignees of John Joseph De Silva, one of the 
heirs of Anna De Silva. The second defendant’s title was thns 
complete unless he could have detected the falsehood of the title 
asserted by John Joseph De Silva by reasonable diligence. There 
is nothing to show that he could have so detected it. 

On the merits also I think the plaintiffs case must fail. It 
is true that the conveyance from Valladares stood in the name 
of Anna De Silva, and that it was her hand which paid the 
purchase money. But the question is, whose was the purchase 
money and what was the intention of the purchase ? The 
first defendant, John Joseph De Silva, admitted to Mr. Owen, 
Solicitor, in 1893, that the property belonged to him although 
the conveyance was made in his wife’s name. In his petition 
for letters of administration to the estate of his wife, he made 
the same admission with reference to the property, and he 
repeated it in his affidavit annexed to the petition. The first 
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; admission because of the 

' pressiire broiiglit to beaiv npon by Messrs. Graham & Co« 
at, the time when he was. charged by them with defalcations to 
a large ^^imoiint and when they threatened to prosecute him if 
lie did not make it good. There is no evidence to show that 
any pressure was brought to bear upon or any threat was 
administered to the first defendant for the purpose of getting him 
to admit that the property now in dispute belonged to him 
and not to his wife. Mr. Owen, on the other hand, states that 
at the interview which the first defendant had with him^ the 
latter distinctly told him that the property belonged to him 
and that it had been bought with his money. Mr. Owen also 
states that no one from Messrs. Graham & Co. was present at 
the interview. It may be~it is indeed probable— that the first 
defendant expected that if he made good the amount of the defalca- 
tions Messrs. Graham & Co. might abstain from prosecution; 
but any expectation that the defendant may have entertained, 
that, if he gave the required security, he might escape prosecution, 
will not of itself vitiate the transaction'^: per Maule, J., in 
Ward V. Llo^d.O-) The admission made by the first defendant 
to Mr, Owen and also in his petition for letters of administration 
must he taken as having been made by him of his own accord. 
But I will not; however, rely strongly upon it for the purposes of 
this case. I will take the evidence which he has now given as 
to his rights to the property as more important, and what does it 
come to ? It only goes to corroborate the admission. He states 
that he gave to Anna all his first ., wife Margarita had on her 
death, ignoring the rights of the six children the latter had 
left. That property consisted of jewels worth Es. 6,000 and 
Governiiient paper worth Rs. 3^0u0 ; and he made over to her 
debts due to him from outsiders to the extent of Rs. 5,000, As 
to the Government paper he says: '^Tlie Government paper 
of Rs. 3,000 was originally mine, bought with my money and 
put in my first wife's name. In fact I found that paper after 
my first wife's death and it had been bought by her without my 
knovrleclge out of the savings of moneys I had given to her out 
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of my salary. She,, used' to make household expenses' out' of my 
. salary and to save as much as she could out of it/’ A.s to the 
^ debts due from outsiders he says: ^^Tlie demand receipts in 
respect of the debts due to me from outsiders were in,^tlie' cup-: 
board and I gave my second wife the keys. The ■receipts; wer^ 
in my name and she used to recover the moneys on my behalf/^ 
It is clear frO'in this that; so far as the Government paper and 
the demand receipts were concerned; they were not assigned by 
the first defendant to his second wife Anna so as to make her the 
owner. They were moneys which belonged to him and she held 
them for him. As to the jewels worth Es. B^OOO, the first defend*" ; 
ant says that there. is nothing beyond his word to show that 
his first wife' had left jewels. , . I can .come to, no oth.er conclusion 
on this evidence ''than that Anna ' De , 'Silva ..had .no moneys of her 
own; but that the purchase of the' property was out of the money 
belonging to the first defendant. 

Anna De Silva^s sister, Mrs, Anna Maria Boyes, who is the 
■next friend suing on behalf of the plaintiff and who has been 
examined; has .given evidence to the effect that Anna 'De Silvci had 
jewels worth Es. 10;000, ... Those; je,wels;„she sayS; belonged to her 
elder sister Margarita, who was ' the .first defendant's first wife, 
being presents from 'relations and ■ friendS; and she before her 
death transferred them to Anna De Silva. I cannot believe 
that; assuming that-,; Anna De Silva had jewels worth Es. 10;000 
when she married -the. first defendant in February; 1890, they' 
were sold for the purpose of purchasing the property now in 
dispute. The property was purchased for Is. 20^000 from 
Valladares and. there is nothing that Anna De Silva 

..had moneys, of her own '.to ' That amount to pay for it. The 
property was bought in her name out of moneys advanced by 
her husband, the first defendant, in March, 1893, just about 
the time when he had been misappropriating moneys belonging 
to Messrs. Graham & Co. 

Mr. JBaptista has raised the question of advancement; but 
apart from the question whether the ■doetrine of aclvanceiiient ' '" 
applies to the Portuguese in Bombay, neither the plaint nor the 
issues raised the question distinctly* Besides, the doctrine of 
advancement applies ‘#here the husband buys in the name of 
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the wife* ' But here the wife purchased property in her own 
name out of her husTband^s money, and even if there were any 
presumption' of advancement, it is rebutted by the evidence ' in, 
and circujQstances of the case. 

I find in the affirmative on the first issue; in the negative on 
the second ; in the second defendant's favour on the third | in the 
negative on the fourth and fifth. I reject the claim. The second 
defendant to recover his costs from both the next friend of the 
plaintiff and the first defendant, because, in my opinion, the first 
(iefendant is the real mover of this litigation. 

Suit dismissed^ 

Attorneys for plaintiff — Messrs. Sorahji and JeJiangir. 

Attorneys for defendants — Messrs^ ManeuMilal^ Jemuiji and 
lliralaL 
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Before Sir L. H. Jenkins, Chief Justice, and Mr* Justice Batty, 

Lx THE MATTER OF THE BOMBAY BUEMAH TEADL^G 
OOEPOEATIOY, Limited. 

Comioany — Articles of Association — General meeting of shareholdei's — 
jproivks — Qiml if cation of proxy — Memorandum of Association'--^ Altera- 
tion of Memorandum of Association— Act iKlI of 1895. 

The right of a sliareholdei’ to vote hy proxy depends on the contract between 
himself and his co-shareholders, and where parties have a right depending on 
the contract between thorn and other parties, then all the requisitions of the 
contract as to the exercise of that right must be followed. 

Article 65 of the Articles of Association of the Bombay Bnrmah Trading 
Corporation, Limited, provided as follows: “Ho person shall be appointed 
or have authority to act as a proxy who is not a shareholder in the Company,” 

Held, that the above article imposed two essential conditions, viz., that the 
proxy sliould be a sharelioldei at the date of his appointment a-rd also at the 
(Mo when he acted. 

By a power-of-attorney dated 14th October, 1881, some of the shareholders in 
the above Company authorized and appointed certain specified persons “ and all 
persons who at any time during the continuance of these powers-of-attorney 
may be partners in the firm of Messrs. Wallace Co., of Bombay, however 
that firm may be constituted.**. ...... ♦.and in the absence from Bombay ” of all ' 

the said persons, then the person or persons for the time being holding the 
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procuration of tlie said firm, 'and manafiiig tlie said biisiiiess jointly and each ,,oi ,■ 
tlieni severally to .vote as proxy for tliem at meetings of tlie above Company. 
On tlie 20tli March,. 1889, M. became a sbareholder in: the Company, and ou 
tlie 1st Axmil, 1889, he began to manage the business of Wallace & Co., 
holding its procuration. Under the above power he voted as proxy at* meetings 
of the Company held in 1902 for the purpose of altering the Meniorandnm. of 
Association. 

Held, that, not having been a shareholder at the date of Iiis appointment as 
]*eqnired by article 65, he had not been validly appointed a proxy. 

It is not necessary that the actual name of the person appointed to be proxy 
should appear in the proxy paper. It siiffieefi if he is designated by a deserip** 
tioii which fixes his identity at the date of appointment. 

Petition for the confirmation of a special resolution of the 
Company effecting an alteration in the Memorandum of Associa- 
tion under the Indian Companies (Memorandum of Association) 
Act (XII of 1895). 

The Bombay Burmah Trading Corporation^ Limited^ wm 
incorporated on the 4th September^ 1863^ under the Indian 
Companies Act (XIX of 1857). , Its name then 
Burmah Trading Company/*^ but that name was afterwards 
altered by resolution dated the 30tli Aprilj 1864, 

The registered office of the Company was situate in Bombay. 

In 1896 the Memorandum of Association was altered with the 
sanction of the Court, and the third clause thereof as , then 
framed ran as follows : 

S. The object.s for which tho Company is established are ; 

By and through the means of Messrs. Wallace & Co. of Bombay, 
chants, who shall at their option be the perpetual Secretaries, Treasurers and 
Managers of the Company, of whatever member or menilmrs that firm moy for 
the time being consist, or by or through the means of other the Secretaries, 
Treasurers and Managers for the time being of this Company, to carry on tradt? 
with and at Burmah, Siam, Cochin- China, India, the Malay or Eastern Arclu- 
pelago, Japan, Hongkong, and the Chinese Treaty Ports, ]3iit especially tlie 
timber and petroleum trades in all their branches, including treating o.nd 
preparing for the market, and for the purposes aforesaid to purchase or take on 
lease and work forests or tracts of timber and to 'pmehase or take on lease, hire 
or otherwise acquire or construct land, mills, buildings, easements, oil-iiolds, 
concessions, property and rights of ail kinds, and to work, plant, deveIo|>, sell or 
otherwise turn the same to account, and also to purchase or other\viKG acquire 
or construct manufactories for the purposes of the Company's oil business only, 
also to charter, purchase or construct ships and boats for the conveyance of. the ..f 
Company’s goods or merchandise, to purchase timber, the product of any of tim > ' 
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countries aforesaid, from otiaer shippers or holders of tlie same either on aceoiint 
of the Company itself or on joint account with such shippers or holders, also to 
carry on the hiisiiiess of Commission Agents without advance, and to enter into 
any arrangement for sharing profits or for joint adventure, co-operation, or 
partnership in the Company’s timber trade with any person, partnership or 
company carrying on or engaged in or about to carry on or engage in any business 
or transaction in timber, which this Company is authorised to carry on or 
engage in, and to form and establish Joint Stock Oompanies or j>a,ttner ships for 
the pxirpose only of carrying on partly or wholly the petroleum trade of the 
Company, and to take or otherwise acqnire and hold any fully paid up shares, 
stocks or securities of such companies or partnerships, and generally to do all such 
things as are incidental or conducive to the attainment of the above objects. 

In 1902 it was proposed that the above clause should ho 
deleted and the following objects clause substituted for it ; 

The objects for which the Company is established are : 

By and through the means of Messrs. ‘Wallace & Co., of Bombay, Merchants, 
who shall at their option be the perpetual Secretaries, Treasurers and Managers 
of the Company, of whatever member or members that firm may for the time 
being consist, or by or through the means of other the Secretaries, Treasurers and 
Managers for the time being tp carry on trade and business with and at Burmali 
and the rest of India and the East, and in particular to buy, sell, got, produce, 
prepare for market, manufacture, import, export and deal in any part of tho 
world in timber, oil, minerals and otlier products of Burmah, India and the 
East, and to purchase, construct, take on lease or otherwise accpairc andto work, 
develop, plant or otherwise turn to account land, mines, mills, manufactories, 
buildings, easements, ships and boats, concessions,,, business and property and 
rights of all kinds, and to carry out all or any such objects cither on account 
of the Company itself or on commission or otherwise on behalf of any person or 
association of persons or Company, and to enter into any arrangement for sharing 
profits, joint adventure or co-operation or partnership with and to assist any 
person, partnership or company carrying on. or engaged in or about to carry on 
or engage in any business or transaction which this Company is authorised to 
carry on or engage in, or any business or transaction capable of being conducted 
so as directly or indirectly to benefit this Company, and to take or otherwise 
acquire and hold shares or stocks in or securities of and to form and establish 
any such company or partnership or business, and to sell, iniprove, manage, 
develop, exchange, lease, mortgage, charge, dispose of, turn to account or other- 
wise deal with all or any of the property and rights of the Company for the 
time being, and to do all such other things as are incidental or conducive to the 
attainment of tho above objects. ' : 

; ' At an , extraordinary general meeting of tlio shareholders 
held at the registered office on the 29th May, 1902, a special , . ; 
resolution to the above effect was proposed and seconded^ but on ; 
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being put to the .ineeting/ tlie Clmirnian :declared:; it loat ;^ 
show of hands. ^ 

A poll was' thereupon demanded^ and on being taken there 
were 872 votes in favour of the resolution and 223 against^ The 
Oliairnian thereupon declared the resolution carried. 

At a second extraordinary general meeting of the share- 
holders held on the 19th June, 1902, the above resolution was 
submitted for confirmation as a special resolution, and on a poll 
being taken it was carried, the voting being 844 in favour of the 
resolution and 801 against it. The greater number of votes' 
were given by proxy. 

The Company subsequently presented a petition to the High 
Court, setting forth the nature and objects of the proposed 
alteration of the Memorandum of Association, and praying that 
the said special resolution should be confirmed pursuant to the 
Indian Companies (Memorandum of Association) Act ’(XU , 
of 1895). 

It appeared that the Chairman of the meeting II. 

Macaulay) recorded 816, votes in favour of the resoliitioii'"'as 
proxy for absent shareholders. The instrument under which he 
acted was a |DO,wer-of -attorney dated the i4th Octobeiv 18S1, and , 
was as follows j 

Know all men l3y these presents that I, do hereby 

nominate, constitute aiid appoint................ . m*#... and all persons who at any 

time during the ooutinuance of this power-of-attorney maybe partners in the 
firm of Wallace & Co., of Bombay, howsoever that firm may be constituted, 

and,. Assistants in the said firm, and in the 

absence from Bombay of all the said persons, then the persons or pei'son 
for the time being holding the loroeuration of the said firm, and managing the 
said business jointly and each of them severally, to be my attorneys or attorney 

for me and on my behalf and to he my proxy to vote for me and ^ 

on my behalf at any meeting or meetings of the said existing corporation or 
any such new corporation to be formed as aforesaid during the continnanoo 
of this power. 

- „ At the date of the abo-ve instrument ,Mr. Macaulay ,. w.a,s'^4iot''^^^^^ 
shareholder in the Company, nor did he at that time manage the 
business or hold the procuration of the firm of Wallace & Go., 
Bombay. He first' became a shareholder in the Company on 
the 20th March, 1889,' and, he became empowered to sign for the 
firm on the 1st April, 1889, 
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The following were the Articles of Association of the Com- 
pany relating to votes bj proxy : 

62* Votes ma}' be given eitlier personally or by proxy. 

63. The instrument appointing proxy shall be in writing, tinder tbe band 
ot tlio ajfpoiiitor, or, if siidi appointor is a corporation, under tbeir eommon 
seal, and sbali be attested by one or more witnesses. 

64. Every instrument appointing a proxy may be in the following form, 
or as nearly therein as may he ; 

I of in .....bp'inga shareliolder in the Bombay 

Barrnab Trading Corporation, Limited, and entitled to vote (or votes) 

hereby appoint, of ...as my proxy to vote for me and on my 

behalf at the ordinary or extraordinary (as the case may \he) General Meeting 

of the Company, to bo hold on the day of... ...and at any 

adjournment tlioroof (or at imj meeting of tho Company that may be 

held in the year... ) (or and at all other General Meetings of the 

said Company until I shall revoke this authority). As witness my hand 
this... day of 

Signed by the said in the presence of. 

65. Xo person shall he appointed or have authority to act as a proxy wlio 
is not a shareholder in the Company. 

66i Xo person shall be allowed to vote or act as a proxy at any meeting 
unless the instrument appointing him shall have been deposited at the registered 
office of the Company not less than forty-eight hours before the time for hold- 
ing the meeting at which the person named in such instrument proposes to 
vote. , 

67. Unless the instrument appointing the proxy shall otherwise indicate, 
the proxy thereby appointed shall be deemed to be a continuing proxy and shall 
be entitled to act as such until his appointment shall be revoked by instrument 
in writing deposited at the registered office of the Company, 

Lowndes^ Bayley and Young for the Company, 

Bramon for the opponents. 

The following anthoiities were cited re FarroU t 

parte Seal v, Claridge^'^ ; Harhen v. PUlUp%^^'^ ; Tofaluddi 

V. Mahar ; Ex parte Emm : In re ; Seale llayne v* 

Jodrell^^^ : Bromley v. WrighP"^ } Forester v» New Land Diamond 

(5) (3880) 13 Cb. D. 424. , ■ 

(O’ {189X) Ap. Ca, 304 at p. 306. 

(7) (1849) 1 Hare 334, 340* 

(8) (1902) 18 Times Law Eep, 497^ 
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Jenkins^ O.J. :~Tliie Eurmali Trading Corporation, Limited, 
has presented a petition to this Court under the Indian 
■.'■Conipanies (Memorandum of Association) Act, 1895/ asking , that 
alteration in its- Memorandum of Association^ effected by: 
::, ' ' speci ah resolution may be confirmed by the Court. As the 
learned Judge, to whom this class of business is ordinarily 
assigned, is disqualified by interest from dealing with the 
petition, its hearing has been transferred to the present Bencln 

The petition is opposed both on its merits, and on the ground 
that the special resolution has not been passed according to la\Y» 
Before the case can he dealt wdth on its merits considerable 
amplification of the evidence appears to us necessary, and 
though v/c are prepared to give the parties an opportunity 
under the circumstances to remedy this defect, Vve have been 
asked in the first place to deal with the respondents objection 
to the validity of the resolution. This accordingly we now 
propose to do. 

Though many objections are formulated in the respondents 
aflidavit, before us they have been narrowed to three, and to 
.^these I will limit my remarks. To understand them a few 
facts must be stated. 

The resolution was first submitted to a meeting of the 
Company on the 29th of May, 1902, and, according to the report 
of the scrutineers* the resolution passed hj the requisite 
majority. Of these 844 votes, two lots, amounting to 124 and 
192, which for the purposes of this case may be conveniently 
classed together, were recorded, if at all, by Mr, Macaulay, the 
Chairman of the meeting, as proxy for absent sliareholders. 
It is conceded on both sides that, if those votes are to be counted, 
the resolution was passed, but tjiat,, if they are not, then it was 
lost. 

The arguments consequently have been limited to a discussion 
on the validity of these votes. 

Now, the first argument urged against them is that they 
in fact were never recorded. Though there may have been 
an absence of formality, I think there is no doubt that Mr. 

‘ Macaulay intended to vote, and in fact did vote, as a proxy : the 
proxy papers, under which he purported to act, were placed in 
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the basket appropriated to the votes in favour o£ the resolution : 
■the proxy papers in opposition. to the resolution were placed in. 
another basket : and the scrutineers in the presence of Mr. Shroff, 
who practically , was the representative of the dissentients, treated 
the votes represented by the proxy papers as properly giveii;' 
without any protest. Had objection been taken at the, time, any 
■want of formality might have been^ and doubtless would have 
■been, '.remedied, and it would not under these circumstances be 
right to treat the votes as not actually given. The articles impose 
no particular procedure, and the course followed was, in my 
opinion, sufficient for the purpose of the poll then being takem 
Therefore, this objection cannot prevail. 

Then it is said that the proxy pampers were not properly attested, 
but this objection only applies to 124 of the votes which were 
e' attested: by Mr. Wallace. The GSrd- of the Company’s Articles' 
of Association provides that the instrument appointing a proxy 
shall be attested by one or more witness or witnesses, and it is 
argued tliat this provision has not been observed, on the ground 
that Mr. Wallace was incompetent to attest, inasmuch as he was 
by: the document appointed a proxy : In re ParrottS^''^ 

But to this it is answered, that one attesting witness suffices, 
and that this requirement has been observed, because, oven if 
Mr. Wallace’s attestation was invalid, there. has been a good 
attestation by .Mr. Doggett. In my opinion this is a good answer, 
for Mr. Doggett was none the less an attesting witness because he 
also was a certifying notary, and reading his notarial attestation 
I think the proxy paper was attested by him within the ineaiiing 
of Article 63. 

This brings me to the far more serious question, whether 
Mr, Macaulay’s appointment as a proxy %vas in compliance with 
the Articles of Association. We have to be satisfied on this 
point, for, as stated in Ilarheii v. the right of a 

shareholder to vote by proxy depends on the contract between 
himself and his co-shareholders, and where parties have a 
right depending upon the contract between them and other 
parties, there all the requisitions of the contract as to the exercise 
of that right must be followed. 

m (1883) 23 Cln B* 14^ 
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Now the objections urged under this head are^ that there 
is no such proxy paper as the articles require^ and that 

Mr, Manaulay had not the requisite qualification for his 
appointment. The force of these objections must be deterspined 
by Articles 62 to 67, which for this purpose must be read 

together. I am not prepared to say, iiotwithstandiDg the 

phraseology of Article 66, that the actual name of the appointed 
must appear in the proxy paper : I think it would suffice if he 
%Yere designated by a description, which would fix his identity 
at the date of the appointment. But we have far more to reckon 
with hero. Article 65 imposes two conditions : the proxy must 
be a shareholder at the date of his appointment and at the date 
when he acts. That both these conditions are essential is, I 
think, made the more apparent when the language of tlie 
article is contrasted with that of clause 44 of Table B to Act XIX 
of 1857. At the time of his voting Mr. Macaulay was a 

shareholder : the question is whether the other condition of the 
article has been satisfied. 

Then again the instrument under which Mr. Macaulay purports 
to have acted is not in the form expressly sanctioned by the 
Articles of Association : it is a power-of-attorney, not limited to 
an authority to vote, but providing for a variety of other matters. 
So far as it relates to the power to vote it runs as follows : 

.Know eH men by these j)r0seiits that I ...of ..do hereby nonniiate, 

constitute and appoint Lewis Alexander Wallace, Alexander Falconer Wallace, John 
Annon Bryce, Henry Adair Eichardaon, and Michael Rxisscdl Dyer, and all persons 
who at any time during the continuance of this Power of Attorney maybe partners 
in the firm of Wallace Co. of Bombay, howsoever that firm may be constituted, 
and Frodorick LiddelHSteel and William Eobert Maedonell, Assistants in the said 
firm, and in the absence from Bombay of all the said persons then the persons 
or person for the time lieing holding the* procuration of the said firm and man- 
aging the saia business jointly and each of them severally to be ray attorneys or 
attorney for me and on my behalf,.,, .....and to be my proxy to vote for me and on 
my behalf at any meeting or meetings of the said existing corporation or any such 
new corporation, to be formed as aforesaid during the continuance of this pow^r. 

The instrument is dated the 14th day of October, 188L 
Now it will be seen that Mr. Macaulay W'US not appointed 
by name : had he been, his appointment would certainly have been 
bad, for at the date of the instrument he was not a shareholder. 
It is stated before us that he first became a shareholder on the 
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20tli of Marchj, 1889, and that he first came within the descrip- 
tions contained in the power of attorney on the 1 st of April 
following ; for it w^as not mitil then that he held the procuration 
of tl¥) firm and managed the business in the absence of all 
partners of the firm from Bombay. Therefore, it is argued, the 
article is satisfied, for when the po'wer-of-attorney came into 
operation as to him, he was a shareholder. 

But the article prescribes the qualification at the time when 
the appointment is made, not at any subsequent date to which 
the operation of the instrument may be postponed, and an 
appointment is none the less made at its date because its operation 
is suspended. The appointment is of all persons answering* a 
particular description, irrespective of the qualification the article 
imposes, and there is nothing in the articles, nor has it been 
suggested that there is elsewhere, a provision, as a result of 
which the possession of shares in the Company is an inseparable 
incident of the description contained in the power. 

Can it then be said that the requisitions of the articles have 
been observed ? Read together they appear to me to contem- 
plate the appointment of no one but ascertained individuals hold- 
ing the prescribed qualification at the date of the insti’ument, and 
not an appointment such as wc have here, whereby a number of 
persons, some ascertained and some not, some at the time qualified 
and some not, are vested with authority to vote, without any 
exhaustive attempt at selection between them, and without any 
limit as to time except the continuance of the firm of Wallace 
& Co., howsoever that firm may at any time be constituted. 

No practical difficulty has arisen in this case, but it is easy to 
sec that the Company might be seriously embarrassed if an 
instrument like the present were treated as a compliance with 
its article ; for if good for one it would be good for all. Under the 
power several persons are expressed to be vested with authority 
to vote at one and the same time, and in some cases without indica- 
tion of preference, so it is manifest that if there W'ere a difference 
of view among the several would-be proxies, and each claimed to 
. vote, serious difficulties would arise, and the Company might be 
thereby hampered in the conduct of its affairs. 

I think, therefore, the instrument does not comply with the 
' Ootnpany^s articles, and further that Mr, Macaulay, 
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proper qualification, has not been validly appointed a prosj;, and 
as a result I hold that the resolution has not been passed by ; the 
requisite majority. The objection of insufficient stamping ; has 
■ not been pressed before us^ for under the Indian Stamp Act the 
votes would not on that ground be void. 

The result^ however^ is that the petition must be dismissed, 
with costs, but we can only allow Mr, Shroff half his costs of the 
first affidavit, as it appears to us needlessly prolix® 

Batty, J. : — Inasmuch as the right to vote by proxy is not a 
riglit claimable under the oi’dinary law, but is derived from the 
terms of the Articles of Association/^ it is essential that the 
conditions imposed by those articles should be strictly fulfilled. 

Article 65 runs as follows : No person sball be appointed 
or have authority to act as a proxy who is not a shareholder in 
the Companj^"^^ 

This, in its plain grammatical meaning, seems to require that 
the prescribed qualification must exist both at the, 
the appointment is made and also at the time.w-hen'”tlie authority 
to act under it is exercised. Such a construction would, of course, 
be fatal to an appointment in fiituro of a person not qualified 
in '^rmentu 

The alternative suggested is that if a person, not a shareholder 
at the date of the instrument appointing him, becomes a sbare- 
holder at the moment when that instrument, so far as he is 
concerned, comes into operation, there is a substantial compliance 
with the rule. That construction would in effect substitute for 
the words no person shall be appointed the words no person 
appointed shall have authority to act as a proxy It assumes 
an intention not expressed in the article or arising by necessary 
implication from the circumstances. If it were correct, the words 
sball have authority to act as proxy would have sufficed. 
The words "^^no person shall bo appointed'' would then be 
redundant and unmeaning. But there is nothing to justify the 
assumption that those words were retained fer hiGuricmi, For 
the article i^vas advisedly adopted in lieu of the model supplied 
in .No, 44 of Schedule B ho the- Act ..(XIX ^of - ^ 
;:l§;||J.'hhen :;.-fdrcA. ...;And.^ .there' ' 'is: "■ no" apparent; .■ ;reasoa-/''f 
supposing that the .requirement relating to the appointment, w^as 
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deemed Joss essential than the requirement relating to the exercise 
o£ the autliority thereby conferred. To hold, therefore, that the 
real intention \Tas only to insist on the prescribed qualification 
when ^lie appointment came into operation, is not justified by the 
plain meaning of the words used. The circumstances in which 
the articles were drafted would, if it be permissible in such case 
to speculate as to the intention, induce the contrary concliisioiio 
Eor the articles were pjrepared to exclude and replace those in 
the Schedule B to the Act which would otherwise have applied. 
It ■would seem, therefore^ legitimate to infer that those wdio 
framed the articles had that schedule under consideration and 
intended to express all deviations from its essential principles 
with precision. No. 44 of the schedule expressly provides that 
no instrument appointing a proxy shall be valid after the expira- 
tion of one month from the date of its execution. This time 
limit was discarded. But no further departure from No. 44 
wms allowed^ and article 65 deliberately retained the provision 
restricting the selection of proxies to shareholders in esse at time of 
the appointment, precluding appointments of suspended validity. 
But even if the articles be read apart from all extrinsic indica- 
tions as to intention, is it possible, in applying the strict principle 
of construction followed in Ilarberi v. FkilUps^^'^^ to infer that it 
was the intention in article 64 and article 65 to authorise' the 
appointment of a person who did not possess the prescribed 
qualifications till nearly ten years after the date of the instrument 
appointing ■ him ? To construe those articles with such latitude 
v7ould be to deprive the terms of the agreement binding on the 
shareholders of all certainty. If a meaning so remote from that 
which is expressed could be imp^orted into the articles, it would, 
I think, tend to destroy the confidence w’^hich the shareholders of 
companies are entitled to place in the binding force of Articles 
of Association/^ 

Petition dismissed^ 

Attorneys for the petitioiieiv-Mmf^. Cndgie, Lfaeli Owen. 

Attorneys for the opponents— ArdesMf^ Hormasj% 
Dlnshaw ^ Go. 
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APPELLATE CIVIL, 


Before 2lr. Justice Chandamrkar ami Mr. Justice Aston, 

vSECKETARY of STATE foe INDIA in Council (oeig-inal Defendant), 
Applicant, v. JANABDAN GANPATRAO (oeioinal Plaintiff), Opponent^ 

Brivj/ Council — Appeal to Trivy Council — Appeal dismissed for want of 
prosecution— Costs — Order made by the High Court that the appellant 
should pay the respondent^ s costs of application for leave io appeal. 

Wliero an appeal to the Privy Council was dismissed for want of prosecu- 
tioiij the High Court ordered the appellant to pay tlie respondent^s costs of the 
application for leave to appeal. 

IliUon V. GarterO) followed* 


Application for costs in the matter of the appellant s applica- 
tion for leave to appeal to the Privy Council. 

On the 22nd Apjril^ 1892^ the first Court’s decree dismissing 
this suit against the Secretary of State was confirmed hy the 
High Court in appeal. 

The plaintiff, thereupon, applied for leave to appeal to the 
Privy Council, and the Court (Sargent, C.J., and Candj?', J.) 
granted a rule %isiy calling on the defendant to show cause why 
leave should not be granted. The rule was argued before 
Sargent, O.J., and Telang, J*, who, on the 13th February, 1893, 
made the rule absolute and gave the plaintiff leave to appeal. 
Their order was as follows : 

Rule made absolute and certificate granted under soctiuii 000, Civil 
Procedure Code. Costs of the application to be costs in the appeal. 

The plaintiff duly filed his •appeal to the Privy Council, but his 
appeal was dismissed for want of prosecution* The defendant 
thereupon applied to the High Court (1) that his (defendant’s) 
costs might be taxed and a formal decree be passed directing the 
plaintiff* to pay the same ; (2) that in the event of the Court’s order 
of the 13th February, 1893, being considered insufficient in its 
terms to justify the grant of the above prayer, the said order 
may be corrected so as to include in it the case of an appeal 


CivU Application No# 420 of 1902# 
(1) (1893) Ap, Ca. 638# 
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disiiiissed witlioiit further order ’' under Rule V of the Order 
ill Council of the loth June^ 1853, and then the prayer contained 
in clause (1) above be granted and (3) that such other and 
further relief be granted as may seem meet. 

A rule nisi was granted calling on the plaintiff* to show cause 
why the above application should not be grantecL 

Rao Baliaclur VasiuJeo /. KirUkar (Government Pleader) 
appeared for the applicant (defendant) in support of the rule 
He relied on MUson v. Carier,^^^ 

There was no appearance for the opponent (plaintiff) • 

Chandavarkau, J. ; — The order passed by Sir Charles Sargent 
and Mr. Justice Telang^ giving leave to the appellant to appeal 
to the Privy Council, says that costs should follow the appeal. 
The Privy Council having dismissed the appeal for want of 
prosecution^ we must, following the authority which the learned 
Government Pleader cited, vk., Milsofi Y, Carter correct the 
order and make the rule absolute with costs. 

The costs claimed by Government are allowed after deducting 
one aima for the stamp on the application for copies, which item 
is not admissible, 

'Bjide made absolute, 

(0 Buie V" of tlio Order in Oouiicit of the 13tli J une, 1853, runs : 

Y . — That a certain time be fixed within which it shall be the duty of fclio' 
a.ppollant or his agent to niako such applications for the printing of the 
transcript and that such time be within the space of six calendar months from 
the arrival of the transcript and the registration thereof in all matters 
bronght by appeal from Her Majesty’s colonies and plantations east of tlio 
Cape of Good Hope or from the texTitories of the East India Company, and 
■^\dthin the space of three months in all matters brought by ax>peal from any 
other part of Her Majesty’s donimions abroad ; and that in default of the- 
appellaiit ov his agent taking effectual steps for tlie prosecution of the appeal 
vdthiii such time or times respectively, the appeal shall stand dismissed without 
further order, and that a report of the same be made to the Judicial Committee 
b}?' the Registrar of the Privy Council at thcii* Lordships’ next sitting. 
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Before Mr. Justice Crowe and Mr.. Justice Aston. 

MALKAPJUlsr SHIDAPA (original Plaxntipf), Appellant, The, 
' SOIJTHEEN MABATHA BAILWAY COMPANT (original Defend- 
ants), Bespondents.^^® 

Matlwai/ Comftau'^ — Carriage of goods — Contract— Formation of contract — 
Mules of Comintng for consignment of goods — Me-hooling of goods after 
arrival at origlncd destination — Instructions to station master to reJool\ 

The rules o£ a Railway Company prescribed certain procedure for the bookini^'' 
of goods. In accordance with those rules certain goods were hooked from 
Tricliinopoiy to Bngalkot. The plaiufcif!: requested A., the goods clerk and 
station master at ETotgi (on defendants’ Railway), to have the goods re-booked 
from Bagalkot to Hotgi, and for this purpose handed him the railway receipt 
with a written application, which, however, was not in the form of consignment 
used by the Company. A. accordingly sent a service telegram to the station 
master at Bagalkot asking him to re-book the goods. The station master 
there did not re-book the goods and they were delivered at Bigalkot. The 
plaintiff sued the Railway Compaii}^ for damages for non-delivery at Hotgi. 

Meld, that the defendant Comixany had not contracted with the plaintiff to 
carry the goods from Bagalkot to Hotgi, The mere fact that the plaintiff got 
A., the station master at Hotgi, to send a service telegram to Bafgalkot did not 
constitute a contract to bind the Company. 

Aiteal from E. M. Pratt^ District Judge of SIioMpur, confirm- 
ing the decree passed by E^o Saheb Mahadev Sbridhar^ First 
Class Subordinate J udge of Sbol^pur. 

Suit to recover damages for non-delivery of goods. 

The plaintiff sued the defendant Company to recover as 
damages for non-delivery the sum of Es. 813-12-0, being tlie 
price of 15,500 cocoanuts which his agent at Trichinopoly con- 
signed to him at B%alkot on the Southern Maratha Eaihvay 
on the 26th February, 1898. The railway receipt was of that 
date. , 

On the 1st or 2nd March, 1898, the plaintiff requested the 
goods clerk, who was also acting as station master at Hotgi 
(on the defendants" Eailway), to have the consignment re-hooked 
from Bagalkot to Hotgi, and for that purpose handed him a 

f;:: *.Se«md;Appeal No. 340.of 1901. ■ 
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written application to that effect, which was not in the form of 
consignment note in nse bj^ the Company, On the 2ii(i March 
the goods clerk at liotgi sent a service telegram to the station 
master ai. Bagalkot, asking him to re«book the consignment. 
On the 6th March the station master at Bagalkot in reply 
stated that the goods had been delivered to one Bhimapa, 

The plaintiff complained that the station master at Bagalkot 
did not forward the goods to Hotgi, and that, therefore, the 
plaintifF did not receive them. He gave notice of his claim to 
the Company on the 22nd March and 23rd April, 1898, and now 
sued to recover the above sum as damages, being the market 
rate of the goods at the date at which the goods ought to have 
been received. 

The defendants pleaded that the original contract for carriage 
of the goods from Trichinopoly to Bagalkot had been duly 
performed, and that there was no valid contract for their further 
conve 3 ’'ance from Bagalkot to Hotgi j that the Hotgi goods clerk 
had no authority to contract for the re-hooking, &c. 

The Court of first instance dismissed the suit, holding that 
there had been no contract effected between the plaintiff and the 
defendants for the re-booking of the goods. In his judgment 
the Subordinate Judge said : 

Tlie question now is wlietlier tbe telegram of tiie Hotgi goods clerk of tLo 
2ncl Marcli, 1808, was siiflicient to render the contract complete and binding on 
the defendants to carry the goods from Bagalkot, when they arriyed, to Hotgi, 
and deliver them to the plaintiff there. The Company's rule requires that the 
sender of goods, when, dolivering them for despatch, must sign a consignment 
note in the prescribed form containing a declaration of the weight, description 
and place of destination of the goods consigned. On delivering the goods to the 
Company with the consignment note duly signed and filled in he receives a 
receipt, and then the contract to convey the goods to the place of destination 
mentioned is complete. There is no separate provision for ro-booking, because 
it appears to me that such a provision is thought nnnecessaiw. Goods once booked 
and despatched mnst arrive at their place of destination. If the consignee 
desires to have them carried further on to another station, there must be a 
fresh contract, a fresh consignment note given to the Company, and a fresh 
receipt obtained from them. There may not be a formal and actual delivery to 
the consignee ; thero may not be unloading and re-loading, at least where there 
is no ohjection to send the goods in the same wagon or vehicle ; but there 
must be a contract duly made for the further conveyance of the goods, 
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and sncli a contract can, xmder the Company's rules, only be eflected by a 
corisignrnent note signed by the original consigunr or consignee. There is 
thus 110 dilTerence between booking and rc-booking, and that seems to me to 
account for the absence o£ any specific rule in connection with je-booking of 
■■ goods, ■ 

It may be asked why goods are not bofiked through. The ijuestion was 
once raised by the Hotgi goods dork, who pointed out in his reference to the 
Traffic Manager that the charges from Tricliinopdy for booking goods direct 
to Hotgi are greater than the charges from Tridiinopoly for booking to Bi japur 
and thence to Hotgi {vide Exhibit 126). The charges for through booking are 
still greater than the charges for booking first to Bagalkot and thence to ilotgi. 
The Traffic Manager did not allow tlirough charges, but only cliargos from 
Bijapur to Hotgi, but he directed that the goods must be unloaded and re-loaclel 
at theBijeipur Station (Exhibit 126). Goods booked from Tridiinopoly must 
conic in a wagon of the S. I, B. Company, and tlm wagon cannot be sent on hut 
must be returned within a specified time ; such a wagon must be emptied, and 
hence the Traffic Manager’s direction to the Bijapur Station for unloading 
and re-loading. 

Thus the plaint Ifi- 's ■ motive in desiring the goods to be re-booked from 
Bigalkot and brought to Hotgi is easily seen. But in order to secure that 
object it was his duty to hand over to the Bilgalkot station master the goods 
receipt and then apply to him to hook the goods to Hotgi under a new consign- 
ment note. The handing over the goods receipt which he had received from 
Tridiinopoly would have nominally amounted io a delivery, and the contract 
to carry the goods from Triohinopoly to Bagalkot would have been completely 
performed on both sides before a new contract to carry the goods further on 
from Bagalkot to Hotgi was entered into. There are witnesses Hos. 36, 02, 7P, 
110, 111, and 112 examined on behalf of the defendant on this point. i\il these 
witnesses, who are goods clerks, station masters and traffic inspectors of long 
standing in the emj)loy of the defendant Company, state that there is viriually 
no difference between booking and ro-booking of goods, and that the Cumpaiiy’s 
rule which governs the booking must govern the re-booking« Even the 
Hotgi goods clerk (Exhibit 63) admits that a, consignee wmiting goods to 
be re- booked must, as a rule, p];x)diice the railway receipt and apply to the 
station master of the station where the goods have arrived or arc destined to 
ariive. 

In appeal the lower Court’s decree was continued. In his 
judgment the Judge said : 

The Company’s contract with the plaintitE was to cany his goods to Bagai- 
kot and deliver them there. The contract is not the subject of this suit, 
Plaintilf does not allege that he was refused delivery of the goods at BicalJjot. 
His complaint is that he wished them to bo re-booked to Hotgi, and that they 
were not so re-booked. , In Ms plaint he alleged that the station master and 
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goods clerk at Ilotgi agreed to deliver tlie goods to liim at Hotgi, and tliat tlie 
goods were not delivered in pursuance of tliis agroemeut bj reason of a neglect 
of duty on tlie part of tiie station master at Bagalkot. The suit, therefore, is 
for breach of a subsequent contract entered into by the Oornpany tliiongh their 
servant, tho station master at Hotgi, to carry the goods from Bagalkot to Hotgi. 
It is clear, howeverj from the cndence of the Hotgi station master that he could, 
not, and did not, enter into any such agreement. Mr. Kirloskar admits that he 
cannot contend that any contract was entered into between the plaintiff and 
the Hotgi station master. The plaintiff has, therefore, no cause of action. 
The obligation to carry the goods to Hotgi can only arise ex contracUt. 
If the (Company did not contract or did not agree to re-book, they cannot be 
.' liable, ■ 


The plaintiff appealed to tlie High Court. 


Ct. B. MidfjamiJcar for the af)pellant (plaizitiff) . 


Kirhpatrich (with Crawford, Broim <h €o^ for respondents 
(defendants). Blim v. Great Northern Maihoaij Companf^) 
referred to. 


Obowe^ J, It seems quite clear to us that the mere^'fact, that 
the plaintiff got the Hotgi station master to send a service 
telegram to Bagalkot to re- book the goods from Hdgalkot to 
Hotgi^ cannot possibly constitute a valid contract which \vould 
bind the Company, and the decision of the lower Appellate Court 
is perfectly correct. 

We must, therefore, confirm the decree and reject the appeal 
with costs. 

Decree eonfrmech 


(1 (1854») M C. B, 647, 
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CEIMINAL EEVISION. 

Before Mr, JiiHice Crowe and Mr. Justice Aston. 

In- the matter of GOVEEDHAKDAS jVIBGHJT.% . 

BrnnlJ Cause Court — Iieglstrar of Bmctll Cause Court-Sanction to j^roseeuie 
granted hg Registrar -'TiGcocatlon of sanction — Chief Judge can revohe it as 
a puMio ojjleer — Jurisdiction of Small Cause Court to revohe the sanction — 
Fresidenejj Small Cause Courts Act (XV of 1SS2)> section iio— Criminal 
Broccdurt Code ( V of 1898), section 195. 

The Eo^ist3:ar of ilio Court of Small Causes lias authority, under section 
105, clause (1) (a), of the Criminal Procedure Code (Act V of 1898), to g'rant a 
saneiion for the prosecution of an offence under section 183 of the Indian Penal. 
Code (Act XLY of 1800) as the public officer concerned. 

It is competent to the Chief Judge of the Court of Small Causes, to whom the 
Eegistrar is bylaw subordinate, acting as a public serv^atit, to revoke tlio sanc- 
tion granted by the Eegistrar. But it cannot be rcTokod by the Small Cause 
Court composed of one or more Judges. " 

A.ppltoation’ under section 435 of the Criminal Procedure 
Code (Act V of 1S9S) to set aside an order passed by a Full Court 
consisting of the Chief Judge and the Second Judge of the Presi- 
dency Small Cause Court at Bombay. 

On the 12th July^ 1902 , the applicant, Goverdhandas Meghji, 
applied, under section 195 of the Criminal Procedure Code (Act V 
of 1898), to the Registrar of the Presidency Small Cause Court 
at Bombajr for sanction to prosecute one Pragji Eamdas for the 
offence of giving false information to a public servant ^vith intent 
to injure another person under section 182 of the Penal Code 
(Act XLV of 1860). The Eegistrar granted the sanctiom 
Pragji Eamdas applied on the 25th July, 1902, to the Chief 
Judge of the Presidency Small Cause Court at Bombay to revoke 
the sanction to f^rosecute granted by the Eegistrar. The Chief 
Judge caused a notice to be issued calling; on Goverdhandas 
Meghji to show cause why this sanction should not be revoked. 

On the 4tli August, 1902, the notice came on before the Chief 
«Jiulge for hearing, when Goverdhandas Meghji took the prelimi» 
nary point that the matter was one for the Full Court and notf 
for a single Judge to dispose of, relying upon sections 35 and 3(1 
of the Presidency Small Cause Courts Act (XV of 1882). 

Criminal Application for Eevision No, 141 of 1003. , ; 
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The notice was accordingly argued before a Full Court consist™ 
ing of the Chief Judge and the Second Judge on the 5th August, 
1902. The Full Court revoked the order granting the sanction. 

Goverdljandas Meghji thereupon applied to the High Court 
under its Criminal Eevisional Jurisdiction to set aside the order 
of revocation. 

iV* Godinko ioT the applicant: — The Full Court had no 
power to revoke the sanction granted by the Eegistrar. It has 
110 criminal revisional power. Its power is regulated by section 77 
of the Presidency Small Cause Courts Act (XV of 1S82). The 
Eegistrar of the Presidency Small Cause Court has judicial 
powers under sections 35 and 86 of the Presidency Small Cause 
Courts Act (XV of 1882). He has power to grant sanction 
under section 195 (1) (a) of the Criminal Procedure Code (Act V 
of 1898). The granting of sanction is a judicial act {Quee'/i^^ 
Empress v. Zorawar ), and an application to revoke a sanction is 
a criminal proceeding in revision: Queen-Empress Qanesld-'^'^ i 
Mahdi Musaii w Tota ; Za/mr Ahmad v. Mulioymmad 

MusanS-^'^ 

An application for a sanction must in the first instance be 
made to the Registrar: 1% re Raja of Venkatagirii^^ ; Empress 
of India w Sabsti>hhJ^^ That sanction having been given by him 
in his judicial capacity, neither the Chief Judge nor the Full 
Court of the Small Cause Court could interfere. It is only the 
High Court that has power to set aside the sanction under sec- 
tion 195 (7) (c) of the Criminal Procedure Code (Act V of 1898), 

IZ« Goyaji for the opponent The sanction w^as rightly 
revoked. The Chief Judge has po^ver to revoke a sanction 
granted by the Registrar. Section 13 of the Presidency Small 
Cause Courts Act (XV of 1882) shows- that the ' Registrar 
is not a Judge but only the Chief Mmisteiial ^ of the 
Court/^ and it enacts that the '’Registrar shall exer- 

cise such powers, and discharge such duties, of a ministerial 
iiaturonis the Chief Judge maj^ from time to time, by rule, 


1902. 


IM ItE 

Goterbuak- 

DAS. 


(1) (1890) All. W. Notes, 1890, p. 1G8. 
(S) (1897) 23 Bom« 50. 

(S ,(1892) 15 All 61. 


(4) (1893) All. W. Notes, 1893, p. 147. 

(5) (1871) 6 Mad. H. 0, E. 92. 

(6) (1879) 2 All. 533. 
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(lireefc/* The Chief Judge has also the power to snspeiid, 
the Eegistrar, and even to remove hiiii; subject -.to the orders 
of the Local Government. Section 14 empowers the Local 
fiovcrnment to invest the Eegistrar with the powers of a Judge 
under this Act for the trial of suits in whicli the amount or 
value of the subject-matter does not exceed 20 rupees/^ When 
he is invested with the powers of a Judge under section 14 he 
exercises those powers only in suits specified in that section. 
For all oilier purposes he is merely ^Hhe Chief Ministerial 
Officer of the Court.^’ For the purpose of the present case, how- 
ever, section 14 need not be considered at all, as the Local 
Government has not invested the present incumbent wdth the 
powers referred to therein. Eeliaiice is placed on section 35, 

^ and it is contended that in execution proceedings the Registrar 
sits as a Judge. The section no doubt confers on him the power 
to ^^Onako any order in respect thereof which a Judge of the 
Court might make under this Act/^ but it does not for that 
reason constitute him a Judge: Queen'- Empress v. TuljaSO 
That was a case of a Eegistrar appoint‘d d under the Indian Regis- 
tration Act (III of 1877), '‘as if he were a Court.” The Regis- 
trar’s proceedings under section 35 are of the ^^nomjudicial or 
quasi-judicial*’^ nature referrecl to in section 33. 

Assuming that the Registrar had power to grant a sanction, 
the case falls under section 195 (1) (c) of the Criminal Procedure 
Code. The Chief Judge is the authority to whom the Regis- 
trar is subordinate, and therefore under section 195 (6) of the 
Code it is competent to the Chief Judge to revoke the sanction. 

On the merits, we submit that the sanction, was granted impro- 
perly, without notice to us and without any inquiry, and should 
be revoked. In In re Bal Gfangadhar Tilah their Lordships lield : 

^^It is true tlmt notice is not legally necessary but ...... it 

is desirable ( mcl is generally so recognized) that notice should bo 
given before sanction is granted.'"^ 

Eer Curiam:— This is Ein application to set a.side an order 
purporting to be passed by a Full Court of the Small Causes 
Court, consisting of the Chief Judge and the Second Judge, 
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revoking a sanction granted by the Eegistrar of the Court of 
Small Causes to prosecute one Pragji Ramdas for an offence 
under section 183 of the Indian P^nal Code* 

It iS : ton tended that the Registrar in granting the sanction 
acted in a judicial capacity, being authorized under section 35 of 
the Small Cause Courts Act to make order in respect of 
the committal and discharge of judgment-debtors which a Judge 
of the Court might make under the Act, and that the order 
granting sanction was passed while acting as a J udge, that under 
the provisions of section 195, sub-section (6), of the Criminal Proce« 
dare Code a sanction given under that section can only be 
revoked by any authority to which the authority giving it is 
subordinate, that under vsub-section (7) of the same section a 
Court shall be deemed to be subordinate only to the Court to 
which appeals from the former Court ordinarily lie, and that 
under clause (g) of the same sub-section, where no appeal lies, 
such Court shall be deemed to be subordinate to the principal 
Court of original jurisdiction within the local limits of whose 
jurisdiction such, first-mentioned Court is situate* It was 
further urged that the Full Court had no appellate jurisdiction 
over the acts of the Registrar purporting to be done under 
section 35 of the Small Cause Courts Act and that it liad no 
revisional criminal jurisdiction, that the only Court which 
could have revoked the sanction was the High Court under 
section 195, sub-section 7, clause (<?), of the Criminal Procedure 
Code. 

Assuming that the order was made by the Registrar in his 
judicial capacity, it seems to our minds quite clear that the 
Small Cause Court, whether presided over by a single Judge 
or by two Judges, had no jurisdiction to revoke the sanction, 
having regard to the provisions of section 195 of the Criminal 
Procedure Code» But it is unnecessary to discuss that question 
any further, because we are of opinion that the order granting 
the sanction must be lield to have been passed by the Registrar 
as a public servant. Section 35, as well as certain other 
sections of the Small Cause Courts Act, refers to what a Judge 
of the Court may do, but there is no mention throughout the 
Act of any powers being conferred on a single Judge of the 
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Coiirtu With the exception of certain duties which are speci- 
fically imposed on. the Chief Judge or his locwm.- tenens^ there 
appears to he no provision regarding the powers which may he 
exercised by a single Judgo^ and no rule has been pointed out 
to us under section 9 of the Act providing for the exercise by 
one or more of tlie J udges of any of the powers conferred on 
the Small Cause Court by the Act. The Act all along speaks 
of tlic powers of the Small Cause Court. We hold that the 
Eogistrar had authority under section 19 5^, sub-section 
clause (a)j to grant a sanction for the prosecution of an offence 
under section 182, Indian Penal Code, as the public servant 
eoncerned. It was also equally competent to the Chief Judge^ 
to vdiom the Begistrar is by law subordinate^ acting as a public 
servant, to revoke the sanction. 

The difficulty in the case has arisen from the confusion 'which 
apparently existed in the mind of the Chief Judge as to the 
capacity iii which he was by law empowered to act, and he was 
in error in treating the matter as one for decision of the Small 
Cause Court, as he appears throughout to have done, both in the 
proceedings, in his letter (No. 72 of 9th September, 1902) to the 
Begivstrar of the Court, and his subsequent statement of the 
case dated 19th September, 1902, We notice that in the final 
paragraph of that statement he observes : The Itegistrar has 
never, during the tw'enty years since his office was created, granted 
a >sanction to prosecute, and I have now issued an order to him 
that he should not do so again/'" It would be as well if the 
legality of such an order w^ere reconsidered* 

Wc are of opinion that the Small Cause Court had no power 
to revoke the sanction, and %t the Full Court had no jurisdic- 
tion to do so, but that such power is vested in the Chief Judge 
to w^hoin as a public servant the Registrar is Ksubordiiiate* We 
therefore set aside the order, and return the case to the Chief 
Judge for passing such order as may seem to him proper in the 
circumstances of the case. 
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APPELLATE CEIMIMALo 


Fief ore Mr, Justice Ohandavarhar and Mr, Justice Aston, 

A EMPEEOE SHEEUFALLI ALLIBHOY.^ 

Criminal Frcce&ure Code [Act V of 1898)) sections 234 and 3Sd — Xamlier of 
charges — Sasne transaction^ 

Tlie fact that offences are committed at different times does ri ot necessarily 
show that they may not he so connected as to fall v^dthin section 235 of the 
Criminal Procedure Code (Act V of 1898). The occasions may l^o different, 
hut there may bo a continuity and a cojninunity of purpose. The real and 
substantial test by ^Yhich to determine whether several offences are so connecled 
as to form the sarno transaction depends on whether they are so related to one 
another in point of purpose, or as cause and effect, or as principal and subsidiary 
acts, as to coiistituto one continuous action. 

The accused was tried at one trial for three offences : (1) for liaving in his 
po.ssession on the 9th October, 1902, certain stencil plates for the purpose of 
counterfeiting Hubbook and Company’s trade-mark on two kegs of paint (section 
485 of the Indian Penal Code), (2) for having, on or about the 7th October, 1902, 
sold 12 kegs of paint to which a counterfeit trade-mark was affixed (under 
section 486 of the Indian Penal Code), and (3) for having in liis possession for 
sale on or about the 9th October, 1902, certain kegs of paint purporting to 
be Hubbock's x^aint having a counterfeit trade-mark (under section 480). He 
was convicted and separately sentenced for such offences. He a.ppealed, contend- 
ing that the trial was illegal, inasmuch as he had been charged at one trial with 
offences which were not connected together so a.s to form the spuiie transaetion, 
under section 235 (1) of the Criminal Procedure Code (Act V of 1898). 

Held) dismissing the appeal, that the trial was not illegal. There was a 
community and also a continuity of x>ti.rpo.se in the possession and the sale — the 
XDOssession of the instruments was the cause, the possession of the kegs and tlioir 
sale tlie eilect, and both the possession and the sale had one intention and 
aimed at one result, namely, that of deceivijjg buyers into purchasing what w\as 
not the genuine article of Hubhock and Comxmny. 

Appeal from a conviction and sentence recorded by J* Sanders 
Slater, Chief Pre,siclency Magistrate of Bombay. 

' The' accused was charged at one Trial with the three following 
offences, viz. ; 

; (1) having in his possession on the 9th October, 1902, certain 

■: stencil plates for the purpose of counterfeiting Alessrs. Hubbock 

^ Criminal Appeal Ho, 393 of 1902, y . 
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& Co/s trade-mark' oii' kegs of ■ paint ' (section. ;,4.85' of .the' : Indian,: 
...Penal Code) 

(2) with selling on the 7th October, 1902, 12 kegs of paint 
bearing a counterfeit trade-mark (section 486 of the Indian 
Penal Code) ; and 

(3) with having in his possession for sale on 9th October, 
1902, a certain number of kegs of paint betiring a counterfeit 
trade-mark (section 486 of the Code), 

The Magistrate convicted the accused on each charge^ and 
sentenced him on the first to eighteen months’ rigorous imprison- 
ment, and on each of the others to one year’s rigorous imprison- 
ment, The sentences \vere ordered to run concurrently. 

The accused appealed, contending, inter aliay that he had 
been illegally tried at one trial for three separate ofiences, those 
charged in the first two charges being punishable under different 
sections of the Indian Penal Code and having (as alleged) taken 
place at different dates, and that the acts which were alleged to 
coiistitiito the two offences did not form jjart of the same 
transaction- 

Blmngman (-with Messrs. Payne^ Qiiheri^ Saymii and Moos) for 
the aecuseeb 

ScoU (Advocate General) and (with Messrs, Crawforfl^ 

Ahmvi for the complainant, 

Chaxdavarkar, J. : — The petitioner, Slierufalli Allibhoy, was 
tried ])e,fore the Chief Presidency Magistrate, Bombay, on three 
charges: firstly, under section 485 of the Indian Penal Code, 
having in his possession outlie 9th October, 1902, certain stencil 
plates for the purpose of corniterfeiting Messrs. Hiibbock & Co,. 
Limited’s trade-mark on two kegs of paint ; secondly, under 
section 486 of the Indian Penal Code, having on or about t!ie 
7th October, 1902, at Bombay, sold two kegs to wdiich a counter- 
.'feitr trade '.was affixed .without taking reasonable precau- 
tions, &c. ; thirdly, under section 486 of the Indian Penal Code, 
having in his possession for sale on or about the 9tl.i October, 1902, 
certain kegs of paint |)urportiDg to be Hubbock’s paint, having a 
counterfeit trade-mark. .■ The Magistrate convicted the petitioner 
on each of the charges; and sentenced him to eighteen inontiis’ 
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; vigorous JmprisonmenI} on the first and to one year's rigorous 
■.iiBprisonment on each of the other two charges, lie also 
directed the sentences to run concurrently. The petitioner now 
appeals against the convictions and sentences. 

The first point raised before us in support of the appeal is 
that the trial was illegal and must be quashed^ because the 
Magistrate charged the petitioner at one trial with offences 
which w^ere neither of the same kincl^ under section 23 nor 
connected together so as to form the same transaction^ under 
sub-section section 235 of the Code of Criminal Procedure. 
Mr, Strangman^, who has appeared for the petitioner and argued 
the appeal^ conceded that if the offences of which his client has 
been convicted could be regarded as arising out of the same 
transaction^ the point raised by him should fail. His argument 
is that they do not arise out of the same transaction^ because the 
first charge related to having had possession on the 9th of Octo- 
ber, 1902, of instruments for counterfeiting, whereas the second 
charge related to a sale on the 7th Oetoher, 1902, of certain 
counterfeit articles — that^ in other words, as the two offences 
related to two different occasions, they could not be regarded as 
^^one scries of acts so connected together as to form the same 
transaction." Briefly put, the argument makes time the test, and 
the sole test, for determining whether two or more offences arise 
out of one and the same transaction. But, in my opinion, there is 
no principle on which we can hold that, merely because an offence 
is committed at one time and another offence is committed at 
another, they should be regarded as not falling within the cate- 
gory of offences contemplated by sub-section 1 of section 235 of 
the Code of Criminal Procedure, whatever in other respects be 
their interrelation or interdependence. Some of the illustrations 
to the sub-section in question serve to throw' light on its real 
meaning. Illustration (^) says : ■ 

A entices B, the wife of C, away from O, with intent- to commit adultery with 
JB, and then commits adultery with her. A may be separately charged with and 
convicted of offences binder sections 498 and 497 of the Indian Penal Code. 

Here the enticing away and the, adultery take place on different 
occasions, but the two acts are connected together, because there 
'.snot only , continuity of time but also continuity of purpose in. 
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tlieiiij anclj therefore, they are connected together so as to form 
tlie same transaction. Illustration (/) says : 

A, intent to cause injury to E, falsely accuses him of having’ committed 
an ofteiiue, knowing; that there is no just or lawful ground for stfeh charge. 
On the trial J gives false evidence against B, intending* thereby to cause B to bo 
coioricled o'l n cupital offoncG. . A may be separately charged with and convicted 
of olVences under sections 211 and 194 of the Indian Penal Code. 

Here, agaiii, the occasions when the two offences were committed 
wei’e diiicrent ; hut there was a continuity and comnuiiiity of 
pur] Rise, The real and substantial test, then, for determining 
v.dietiicr several oilences are connected together so as to form the 
same transactiou depends upon whether they are so related to one 
anoiiior in point of purpose, or as cause and effect, or as principal 
an ‘1 subsidiary acts, as to constitute one continuous action. A 
mere interval of time between the commission of one offence and 
aiioiher does not by itself necessarily import want of continuity, 
tliougdi the length of the interval may be an important element 
in determining the question of connection between the two. For 
instance, in Quedu Em 2 )ress y, Va/jiremv^ pro:jsffmity of time, coin- 
blued vdth the case as to mtention and similarity of action and 
result, Avas held tobring several offences as to several fraudulent 
traiirffVrs of property within the meaning of the AAmrds ^^same 
transaeiion^^ in section: 235 of the Code of Criminal Procedure, 

Judged by these considerations, the present case must be held 
to fall distinctly within the scope of sub-section 1 of that section. 
The petitioner sold a number of kegs having a counterfeit 
trade-mark of Ilubbock's on the 7th of October, 1902 ; on the 
9th October he Avas found in possession of more kegs of the same 
description and of instruments for coiniterfei ting them. There 
AA’as a community and also continuity of purpose in the possession 
and the sale^^-the possession of the instruments Avas the cause, the 
possession of the kegs and their sale the effect; and both the 
posses>sioii and the sale had one intention and aimed at one result,,, 
of. deceiAung buyers into '^.purchasing. . Avliafc Avas not the gemiiiie 
article of Hubbock. There Avas, therefore, no illegality in the 
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Passing on to the merits^ the main facts of the case relied 
upon by the prosecution and found proved by the Chief Presi- 
dency Magistrate on the evidence have not been challeng’ed 
before us by Mr. Strangman in arguing the appeal ; but the plea 
advanced in support of the petitioner’s innocence is that he had 
taken charge of the shop where the counterfeit articles were 
found only six months before the finding. But no evidence was 
adduced before the Magistrate to prove that plea and to prove that 
the instruments for counterfeiting had been kept in the shop 
without his knowledge by his deceased partner and uncle. In 
the absence of such evidence the Magistrate was right in giving 
effect to the evidence of the prosecution and attaching no weight 
to the unsubstantiated statement of the petitioner. As to the 
sentence which is complained of as excessive and severe^ we do 
not think that it errs at all on the side of severity^ considering 
the nature of the offence and the necessity, in public interests^ of 
protecting commerce from fraudulent dealings. We dismiss the 
appeal. 

Astox, J. : — I concur in the view that the possession up to 
9th October, 1902, of stencil plates for the purpose of counter- 
feiting Messrs. Hubbock & Co/s trade-mark, the possession for 
sale up to 9th October, 1902, of goods marked with the counterfeit 
troxle-mark, together with the sale on or about the 7th October 
of certain kegs marked with the counterfeit trade-mark, were 
parts of 'tone series of acts so connected together as to form the 
same transaction/^ and the offences charged in respect of each of 
these acts could, therefore, under section 2:35 of the Criminal 
Procedure Code, be tried at the same trial. On the merits the 
guilt of the appellant is, I think,* established by clear evidence, 
and there is no ground for reducing the sentences. 

Appeal disiiwsecl 
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APPELLATE CITIL. 


Befate Mf* Justice CJimidamrhaT and Mr* Justice Aston* 

The COLLECTOE oe AHMEDABAD (oEmmAL Oppo^stent), Appellant— 
Applioa^'t, 'i;, SAVCHAND LADUKCHAjSfD (obiotnal Applicant), 
EesPONDENT— OpPOHENT.=5^' 

Brohate duijj — •Letters of adminisiraiion^ dnty on ’^'Letters of adniinistratmi 
if raided in respect of joint property passmg hj survivorship — Application 
for rifviid of dutp-^Court Fees Act {VII of 1870), section 19 D, and article 
ISI of scked'Ule L 

A Hindu died intestate leaving two sons wBo were joint with him. Part 
the decf^asecPs estate consisted of two sums of Es. 5,000, one of which was 
deposited with the Bank of Bombay and the other with a Commercial Company. 
Both the Bniik and the Company refused to pay these sums unless letters of 
administration were obtained. Letters of administration were accordingly 
obtained in respect of these portions of the estate of the deceased and a sum of 
Its. a 07-2“U was paid as duty thereon under article AI, schedule I of the 
Court Fees Act (VII of 1870). Subsequently an application was made for a 
refund of this amount on the ground that the property in respect of ‘which it 
had bee Li paid was the joint property of the deceased and his sons and had 
passed to the latter by survivorship, and that, therefore, under section 19 I) 
of the Court Fees Act (VII of i87u) no dutv was chargeable. 

Jleldj tbac the refund could not be allowed. The section only applies where 
probate or letters of administration have already been granted on which the 
Court-fee has been paid. In such case no fuHher duty is payable in respect of 
property held by the deceased as trustee. But where no duty has been paid 
the section does not apply. Here no. letters of administration had been 
granted other than those in respect of which the refund was applied for. 
Therefore, there were no letters on which the Court-fee had been paid so 
as to bring the case within the section and to entitle the jiresent letters of 
administration to exemption. 

Held, tdso, that in the present case no letters of administration -wore 
necessary. The family property vested in the sons at once by survivorship 
(section 4 of Act V of ifeSlj. But when the letters of administration weiv 
applied for, the applicant must be taken to have adopted the case of the Bank 
of Bombay , that so far as the sons were concerned the deposit was made by the 
deceased, and that it was his estate. Having invoked the jurisdictioiidof the 
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Oonrfc By means of that statement ^ tlie applicant could not Be allowed to say 
tliat the statement was incorrect and that no letters of administration were 
necessary* 

an .order treated as an application n.iider 
section 622 of the Civil Procedure' Code. (Act XI Y of ,1882) to. 
set aside the order for the refund of the Court-fee paid on letters 
of admmistration passed by S. L. BatcheloiB District Judge of 
Ahmedabad. 

One Maganlal Ladukcliand died intestate leaving him' surviving 
two minor sons, who were joint with him. 

Part of Maganlahs estate consisted of a sum of Ils. 5,000 
which he had deposited in the Bank of Bombay and another 
sum of Es. 5,000 which he had deposited with a Commercial 
Company. 

After his death payment of these two sums was demanded on 
behalf of the minor sons, but both the Bank and the Company 
refused to pay unless letters of administration were obtained. 

The respondent Savchand thereupon applied to the District 
Court at Ahmedabad for letters of administration to the estate 
of the deceased and he paid Rs. 207-2-0 as duty payable under 
article X I, schedule I of the Court Pees Act (VII of 1870) on 
the value of the estate in respect of which the letters of adminis- 
tration were applied for. His application was granted and 
letters of administration issued to him. 

Subsequently he applied for a refund of the duty paid 
(Rs. 207-2-0), on the ground that, inasmuch as the above two 
sums, in respect of which the letters of administration had been 
granted, were undivided family property and had passed to the 
sons by survivorship, no probate duty was chargeable under 
section 19 D of the Court Pees Act (Yll of 1870). ' 

The District Judge of Ahmedabad granted the application and 
ordered the money to be refunded. 

The Collector of Ahmedabad appealed to the High Court 
^against this . order. 

As, however, it appeared that the Collector had not been a 
party to the proceedings in the District Court and therefore 
had no right of appeal, tlieir Lordships allowed this case to be 
argued as an application for the.....exerc^se. of, the Extraordinary | 


142 




m% 

CoiiiEC'rGxs 

c® 

Alt MED A BAB 
SATCKANI). 


Jiirisclictioii of tbo High Court under section 622 of the Civil 
Procediiiro Code (Ant XIV of 1882), 

The Government Pleader for the applicant. 

(A S\ llao for the opponent. 

Chaxdaa'aiUvAR^ J. This is an appeal from an order passed 
by the District Judge of Almiedabad^ granting the application 
nmde by the respondent, Savchancl Ladiikchand, for the refund 
of Es, 207-2-0 deposited by him in Court with his petition for 
letters of administration to the estate of Magaiilal LadukchancL 

The application for refund was made under the following 
circumstances : Maganlal Ladukchancl had deposited a sum 
of ris, 5,000 with the Bank of Boiiibay and another sum of 
,Rs. 5,000 with a Commercial Company. He died leaving two 
minor sons. A demand was made on behalf of the minor sons 
from the Bank and the Company for the respective deposits, but 
they declined to pay the sums unless letters of administration 
vrore taken out for the estate of the deceased. Accordingly the 
iX'spondent, Savchancl Laclukehaiid, made an application to the 
District Court of Ahmedabacl for letters of administration and 
ho deposited Es, 207-2-0 to cover the probate duty chargeable 
under article XI, schedule I to the Court Pees Act, on the value of 
the estate in respect of which the grant of letters was applied for. 

The letters having been granted, the respondent applied for a 
refund of the deposit of Es. 207-2-0 on the ground that, as 
the estate in respect of which letters of administration v-'ero 
granted had belonged to the deceased as the undivided family 
property of himself and his sons, and as on his death it had 
passed to the sons by survivorship, no jorobate diitj" was 
chargeable under section 19 D of the Court Fees Act. 

The District Judge has allowed the application for refund, 
holding, on the authority of the ruling of the Calcutta High 
Court in In the goods of PoImrmuU AugurwaUahp that as the 
deceased Maganlal Ladukchancl was joint with his sons, lie held 
the estate as a trustee for them within the meaning of section 191) 
of the Court Pees Act. 
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The Collector of Ahmedabad now appeals against the order of 
the District Judge, As the ground of the appeal is that the case 
does not fall within the class contemplated by section 19 D of 
the Court Pees Act;, it raises the question whether the application 
for letters of administration was one admitting of valuation by 
the Judge. As such^ his order would have been appealable had 
the Collector been a party to the application : BaJa v. NageshS^'^ 
•But as he was not a party he cannot appeal. We can. however, 
interfere under our Extraordinary Jurisdiction^ if the order of 
the District Judge allowing a refund to the respondent was 
passed by him without jurisdiction^ on the principle of the ruling 
of this Court in The Collector of Kanara v. BambJudf^'^ and The 
Colhdor of llatnaglri v. JanarclanS^^ 

The question^ therefore^ is whether the District Judge had 
jurisdiction to pass the order. That jurisdiction he has exercised 
under section 19 D of the Court Pees Act^ which runs thus : 

The probate of the or fche letters of administration of the effects? of 
any person deceased, heretofore or hereafter granted, shall be deemed valid and 
available by his executors or administrators for recovering, transferring or 
assigning any moveable or immoveable property whereof or whereto the deceased 
was possessed or entitled, either wholly or partially as a trustee, iioUvitlistanding 
the amount or value of such property is not included in the amount or value of 
the estate in respect of which a Court-fee was paid on such probate or letters of 
administration, 

It is clear upon the plain grammatical construction of this 
section, that where probate has or letters of administration of the 
effects of any person deceased have been granted, and where a 
Court- fee has been paid on them, such probate or letters and such 
payment operate on and apply to ^any other effects or estate held 
by the deceased, wholly or partially^ as a trustee, without the 
payment of any additional Court-fee. In other words, for the 
operation of this section it is an essential condition that there 
must be a previous probate or letters of administration on Vvliich 
;|f:ibhrt^ been paid«^ - \:;That':^fa.;:SthA^ exeiaptibh'':::; 

from- the payment of Court-fee allowed by the section* But 


1902 * 


Co.LLECa:GB 

oir 

Aiimet>abad 

: ^rr'<D. 

''SAfGHAH'D."/.: 


144, 


THE INDIAN LAW EEPORTS. [VOL. XXyil. 


1902. 


COLI^ECXOE 

Ahmepabab 

V. 

SA¥0HAN». 


■ wliere , BO' sbcH cltity' lias been paid, there is no'.ease, for the sectioia. 
'.to apply. Had the Legislatnre intended, to exempt withoiit'^; 
exception probate or letters of administration in respect of 
estates held by deceased persons as trustees, apt language would 
have been used to cover that meaning. That such was not their 
intention appears very clearly not only from the language of 
section 19 H, but also from section 4 and article XI of schedule I 
to the Court Fees Act. According to section 4^ all documents 
of the kind mentioned in schedule I are chargeable with Court- 
fees. Article XI of that schedule fixes an ad valorem fee on 
probate of a will or letters of administration with or wdtliout 
■will annexed.'*^ These words are large enough to include probate 
or letters of administration in respect of all kinds of property, 
whether lield by a deceased person in his own right or as a 
trustee. The general rule, therefore, according to the Act, is that 
probate or letters of administration for an estate, whatever be 
the character in which the deceased held them, shall be chargeable 
with a Court-fee. But the Legislature has provided certain 
exceptions to that rule, and one of them is the class of cases 
falling within the terms of section 19 D. The present case does 
not belong to that class. No letters of administration have been 
granted of the effects of the deceased Maganlal Ladukchand 
other than those now in dispute. Therefore there are no letters 
on which any Court-fee was paid that can bring the case within 
section 19 D and entitle the present letters to exemption. 

Mr. Eao for the respondent has, however, pressed us with the 
hardship of the case. He has urged that as Maganlal died a 
.member of a joint family in respect of the estate to which the 
letters of administration granted relate, his sons became its 
owners, not as heirs or as the legal representatives cf Maganlal 
but by survivorship, and letters of administration were ""taken 
out simply because the Bank of Bombay would not return the 
deposit without them. We do not see, however, wdiere the 
hardship lies. It is, no doubt, the law that in an undivided 
Hindu family, when a coparcener dies, there are no effects or ' 
property of his .to which the surviving coparceners can succeed 
as his heirs, but they take the whole of the family property by 
right of survivorship.,^ -.' MaganlaFs sons were not, therefore, 
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■boiind to taM lett administration for any estate'' or elects' 
;o£:' Maganlal, because there was no such estate that could be called 
his. On Ills death the family property vested in the sons at once 
by survivorship (see section 4 of the Probate and Administration 
Act)« But when, nevertheless, the respondent applied for letters^ 
he miivst be taken to have adopted the case of the Bank that^ so 
far as they were concerned^ the deposit was made by Maganlal 
and that it was his estate, whatever rights others might have to 
it. And that was substantially what the respondent alleged and 
made the foundation of his claim in his petition for letters of 
administration. It is true that in that petition he stated that 
the deceased Maganlal and his sons had been joint and that the 
sons had become owners of the deposits by survivorship. But to 
prevent that statement operating as a bar to the Courtis jurisdic- 
tion to grant the letters, he went on to state in paragraphs 3 to 5 
that the property belonged to the deceased. It is by means of 
this latter statement that he invoked the jurisdiction of the 
Court, and as the Court granted the letters, it must be taken to 
have granted it on the basis that the property belonged to Maganlal 
irrespective of the question as to the rights of any other persons 
to it. The respondent, having availed himself of the Courtis 
jurisdiction on that allegation, cannot now be allowed to turn 
round and say that the allegation is incorrect and that no 
letters of administration were, strictly speaking, necessary. It 
is not contended before us that the District Court had no 
jurisdiction to grant the letters. All that is urged is that the 
grant of the letters was made to an estate which really did not 
exist and that, therefore, no Court-fee was payable. But it was 
the ^espondent^s own case in his petition that such an estate as 
was required for the grant of letters of administration did exist j 
having succeeded on that case, he cannot now disclaim it for the 
purpose of recovering the Court-fee which was chargeable on the 
■■vpetition®..- '' ■■ 

Under these circumstances, it is not necessary to decide 
whether a father or a' manager in an, undivided Hindu family 
holding its property for himself and other coparceners is a 
trustee within the meaning of section 19 D of the Court Fees 
Act* Assuming that he is a trustee, we are unable, for the 
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reasons above given, to follow the ruling of the Calcutta High 
Court in the case of In, the goods of FohurmuUS^'^ 

We think that in this case the District Judge , has assumed 
jurisdiction under section 19 D of the Court Pees Act which 
that section does not give, and we must, therefore, alioiv the 
appeal to be converted into an application under section 
of the Civil Procedure Code. Under our Extraordinary Juris- 
diction wo set aside the order of the District Judge. Respondent 
to pay the costs of this application and of the application to the 

'lower Oourf}. . ' ■ 

Order reversed* 

(1) (1896) 2Z CaU 980^ 
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Brfore Sir L. II. JcnHn/s, Chif JuMiee, and Mr. Jtisitoe Batty, 

ISHVAE TtMAPPA HE6DE (oiuginal Dbi'Knda.st 2), AppEnLANr, ». 
DBVAE VENKAPPA SHANBOQ and anoihee (oeiginal Plainiipe 
A x» Dependant 1), Eespondents."*' 

PraudAdeHt ennveyanco—Sidt hy one omUior to set aside deed— Creditor not 
a Judgment ereditor-Tran.fer of Property Aet {IF of 1S83)> section 5.3- 
Meaning of the word creditor" — Statute 13 Bits., n, 5. 

Under section oSof the Transfer of Property Act (IV of 1882 j, a creditor 
roay sue to set aside a deed exeeated by his debtor by which he (the creditor) 
is defrauded, defeated or delayed, althoug’h he has not obtained a dcoice for 
the debt in respect of which he is a creditor. But such a creditor can only 
sue on behalf of himself and all other Credit ors. 

Appeal from an order of remand passed under section 362 of 
the Civil Procedure Code (Act XI V of 1882) by Mr. E. H. Leggatt, 
District Judge of Kfcara, reversing the decree pUMrp|!y 
Subordinate Judge of Kumta, and remanding the case for decision 
on the merits. 

The plaintiff alleged that the first defendant owed him Es. 600, 
and that in order to defeat this claim and the claims of other 
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:lawftii,, creditors the first defendant^- on the 27tli April, 1900,. liad^- 
transferred all his propertjrto the second^ 
defendant by a deed of sale of that date^ which stated the 
consideration for the transfer to be Rs. 2.500* The plaintiff 
alleged that the property was worth Rs. 4/jOO. He pra.yecl that 
the deed should be cancelled and the saJe set aside. 

The Subordinate Judge raised a preliminary issue whether 
the suit was maintainable. This issue he found in the negative 
and he dismissed the suit. He was of opinion that the plaintiff 
not being a judgment-creditor of the first defendant was not 
entitled to sue to have the deed in question set aside* In his 
judgment he said : 

From the iilustiations to section 39 of the Specific Belief Act it is clear 
that plain tifi: has no interest in the sale-deed to ask for its caneellatioii. 

Section 53 of the Transfer of Property Act presumes that plaintiff: has been 
actually defeated, delayed or defrauded, while here the plaintiff holds noithcr 
a decree nor a bond : he simply alleges that defendant 1 owes to him about 

Rs. eoo. - 

If such suits be tenable, then any person imagining himself to be a creditor 
may try to question any alienation made by Ixis supposed debtor, wliile the 
law is explicit that a debtor may give preference to any of Ms lawful creditors. 

On appeal by the plaintiff^ the Judge reversed the decree and 
remanded the case for decision on the merits. He was of opinion 
that the word creditor in section 5S of the Transfer of 
Proper Act (IV of 1882) did not necessarily mean a judgment* 
creditor/'’ and that any creditor might sue under that section. 
In his judgment he said : 

The issue for decision is, can plaintiff maintain the snlt ? 

The above issue was read over to the pleaders of the parties and no further 
issue was sought. ^ 

I find in the affirmative for the following reasons : 

Plaintiff alleges that defendant owes him some money ; defendant denies 
this, Defendant! has sold some pro j>erty to defendants, and plaintiff ■ says 
this will defraud him and sues to have the sale set aside. The Subordinate 
Judge found that as plaintiff had not obtained a decree against defendant 1, he 
had no loctis sta^kU, 

Section 63 of the Transfer of Property Aot lays down that a trans:fer of 
immoveable property made with intent to defeat or delay the creditors of the 
transferor is voidable at the option of any person so defeated or delayed* The 
question is whether ‘‘^creditor'* means a person who alleges that money is due 
to him from the transferor or a person holding a decree against ilio transferer. , • ' 
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' /I ftEi j’eferred to t'ixe ease of GopM'-v‘> ''B(znh 'lii. tliat casa 

It h Jiot Btaied whotber tlie creditors lield decrees oi* not. Proba-bly if tliej 
had held, then it would have been so stated. 

In the Civil Frocediire Code a person whose claim has boon adjudicated and 
who hc.s oijtained a decree is called a decree-holder : and I do not think that 
the word creditor ” used in that Code can ever be intended to mean a decree-* 
holder. 

In section 91 of the Transfer of Property Act reference is made to a judgment- 
creditor ond ab^o to a creditor who has obtained a decree for sale. I think this 
shoivs that when the word ‘‘ creditor ” is used by itself its meaning is not limited 
to tbiUt of the ^vord “judgment-creditor.” It must mean a person who is, as a 
Ti':atter of fact, a creditor, i.e., one to whom money is actually due, whether tho 
fact is denied or not by the defendant. 

I therefore think the plaintiff can m«aintaiii the suit, though of course the 
ques:{ ion whether or no he is a creditor of defendant 1 must be settled in the 
suit. If he is found not to be, he will have no Ioghs standi, and the suit will 
have to be dismbsed. There is further no need to decide on the amount, if any, 
due fr'.'in defendant 1 to plaintiff. It is sufficient if plaintiff prove that 
defendant 1 owes him anything. I therefore reverse the decision of the 
Subordinate Judge and remand the case for fresh decision upon the merits* 
C('Sts to he costs in the suit. 

The second defendant appealed against the order of remand. 

Shemrao Vithal for the appellant (defendant 2) ; — The point is 
whether aiijr person alleging himself to be the creditor of another 
can sue to have a deed of conveyance executed by the latter to 
a third person set aside under section 53 of the Transfer of 
Property Act. W e submit that unless a creditor has established 
liis right, that is, unless he has previously obtained a decree for his 
debt, he cannot sue under section 63. The debt must bo either 
a proved debt or an admitted debt. Here it is neither the one nor 
the other, for the first defenda^it distinctly denies that he owes 
a’ f money to the plaintiff’ ; Bajan Marji v. ArdesJiir IlormnsjiS^'i 

Kilkanth A. SMmhvarlcar for the respondent (plaintiff) The 
contention that the debt must either be a proved debt or an 
admitted debt is not warranted by the terms of section 63 of the 
Transfer of Property Act. Section 91 of the Act distinguishes 
a “ judgment-creditor;-* from a “ creditor.” It is clear, therefore, 
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that if the framers of the Act iatendecl that in section 53 the 
word “ creditor ” should only mean judgment-creditorj it would be 
so stated. We admit that unless the plaintiff proves himself to 
be the creditor of the first defendant he is not entitled to the relief 
prayed for, but he is prepared to prove that fact in the present 
suit, liven if he had previously obtained a judgment against the 
first defendant, it would be necessary for him to adduce evidence to 
prove the debt in the present suit in order to get relief. Therefore 
the contention that in order to file this suit he must be the proved 
or admitted creditor cannot he sound. 

The law as to fraudulent conveyance is laid down in Statute 13 
Bliz., c. 5. Under' that statute it was not necessary for a creditor 
to obtain a judgment for the debt previously to his filing a suit 
for setting aside a transfer : Reesa River Silver Mining Company 
V. Aiweim The same principle is laid down in section 53 of the 
Transfer of Property Act. 





Jenkij»&., C.'J. : This appeal raises the point whether a person, 
can sue under section 53 of the Transfer of Property Act before 
^ a deefee on the debt by virtue of which he claims 

to be a creditor of the transferer. 

Under the Statute 13 Eliz., c. 6, on which this section is in part 
based, a cieditoi can ,sue before recovering judgment on his 
debt, but the words of that statute are no doubt different. The 
difliculty here is created by the provision in section 53 that the 
teansfer is voidable attlie option of any person so defrauded; defeated 
or for it may be argued that a creditor whose debt is not 

established by a decree does not fall within this deser%U^^^^^ 
But , it appears to , us that this is a^question to be determined by 

I’eferenee to the facts of each case. The decree is evidence and 

i,yalfiSbIe evidence— that he w^ is a creditor j but it is 

|ffo|the only evidence. y:Th6::plaintiff^ 

||ihpr|ise, and proved :as-a^ihsbthe:debtOT, where, as here, ha is^ 

|l||ph|t;?ma| .have::thedresuItSfh^^^^^ 

creditor becomes more complicated, and the standard more exact. 
||||||||)||M|he;|dhditibns:;:requisite..td';su^ ' 
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But while a creditor in the position of the present plaintiff is 
entitled to suO;,' he can only "do so, on behalf of all other creditors 
of the transferer^,' so that when the case goes back to be dealt with 
onthe, 'merits, it will be necessary for the Court tohear' this:'^^":in:., 
iiiiiid, and require such amendments as may be iiecessaiy to.,bri,ng.. 
the suit into conformity with this rule of law. 

z\s far as this appeal is coiiecriied the order of tlio District 
Judge is confirmed. Costs to be costs in suit. 

Order confirmerh 


APPELLATE CIVIL. 


Before Mr, Justice CJiandamrhar^ Mr Justice Batty and 
Mr. Justice Asioru 

I^ATOUBAT'ayal MANGALDAS BHAJSFJI (Plaintiff) z?. ' ■/vb:::;: 

GAU bin HALIA EAGAL ( Defend 

Stamp — Indian Stamp Act {II of 1S99), schedyule I, articles 33, 3d-'Con-' 
ucyance — IlavalaO-^ — Letter hy a debtor authorising payment to his creditor 
of money dm to him {the debtor) hy a third person* 

Tlie defendant i-mthorized the plaintiff, his credifcor, to receive a sum of 
nioBey on his behalf, due to him by the Panjrapol authoiities at Blaiwandi, 
by a letter -virliicli ran as follows : 

To-~The Daeooa of the Panjeapol, Bhiwandi. 

T, Gan bin ITalia of Khoni, beg to epply that I have completely fu-Ifillecl the 
agreement to supply fodder for Sanivat year 1950, and that the sum of Rs. 22, 
dne to me on account, should be made over on my behalf to Sliet Mangaldas 
Ehanji. He will sign on my behalf, and I coiisent to his doing so. This 
application for the liavala is given^in writing. It is requested jmii will accept 
it.«“ >6tli March 1900, 

(Signed) • Gad ITalia. 

This letter was wiitten on an unstamped papoi'. On a reference by the 
Subordinate J udge to ascertain the requisite stamp upon it, 

Held, that as the document in question effected a transfer of property by 
defendant to his creditor (plaintiff) in consideration of a debt due to ilia 

Civil Reference Ho. 17 of 1902. 

(1) Saijala means an order or draft for money drawm by a ryot on the banher or 
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latiieTj it foil within the definitiou of conveyance iu the Iridian Stamp Act 
(li of 1890) and should be stamped as such. 

..■■■.Referen'CB by Edo Sdbeb Janardhan Damodar Diksliit, Second 
Class Siiborclinate Judge of Bliiwaiidi/ under section' 60 cf the'' 
Indian Stamp Act (II of 1899). 

Tho plaintiff sued to recover money alleged to be due by the 
defendant to the plaintiff\s deceased husband Mangaldas Blianji. 
At the hearing the defendant relied (inter alia) on the following 
liavala addressed by him to the Panjrapol authorities at Blii- 
wancli^ requesting that a sum of Es. 22^ which was due by them 
to him, should be paid on his behalf to the said Mangaldas 
Bhanji: 

To — The Daroua or the Panjeaeol, Bhiwandi. 

I, Gan bin Tlalia of Khoni, ]3eg to apply that I have completely fulfilled the 
agreement to supply fodder for Sam vat year 1956? and that the sum of Es. 22, 
due to me on account, should be made over on my behalf to Shet Mangaldas 
Bhanji. He ivill s^ign on my behalf? and I consent to his doing* so. This 
application for the kcwala is given in writing. It is requested jAu will accept 
it. — 6th Mai’cli 1900. 

(Signed) Gau Halta. 

The defendant also relied on certain receipts given by Mangal- 
das Bhanji to tlie Panjrapol authorities for moneys similarly paid 
to him by them on the plaintiff’s behalf. These receipts were 
contained in bound books and receipt stamps were affixed against 
the entries of payment and the signatures of the recipients were 
taken upon them. As the books belonged to a person not a 
party to the siiitj copies of the entries and of the Iia^vda were 
placed on the. record under section 141-B, clause 2, of the Civil 
Procedure Code (Act XIV of 1882). Their originals were in 
Gujarati. The Clerk of the Court attested the copies under clause 
S to section l4l« A of the Civil Procedure Code on the strengidi of 
affidavits made by the person making the copies and tra,n>slations. 
These copies were not certified and ' wmre produced on plain , ; 
..■paper. ■■■' ■ 

The Subordinate Judge referred to the High Court the follow- 

-,iog'':q'UestionS': . ; ■' 

1. Is til© letter autliorkiug payment of the money to Mangaldas liable to 
stamp duty under Act II of 1899? and if so, with what stamp duty ? 




3. Are t\m copies of entries from the receipt Ijooks as Trell as tliat of tlio- 
■ 'aforcBsaii letter required by' the' Court in ptirsiiaiice of the ; provisions of sec-'' 
tioii 141- As clause 2, sob-clauses 1 and' 2, to be placed on tlie record and wliicli 
'';€aii.be' nsloMted' under section 141 j clause 2, . require; .to' ■ber 
stamped either tinder the Stamp or Court Fees Act ? 

Ti'ic opinion of the Subordinate Judge on the .first point was 
tlifit tlio letter in question is either a bill of exchange payable on 
demand or a letter of credit and. liable to be stamped witli a one- 
anna stamp either under article clause (a); or article 87 of 
schedule;! of' Act II of 1899. (2) That the copies required by 

the Court' were not liable to be stamped either under the Stamp 
.i or the Court Fees Act* ' 

' There was no appearance for either party* ■ 

J. : — My answer to the first question"is .thaA 
;'' tho': paper con the Imvala is a conveyance and inust'. bA’' 
'.stamped as such under the Indian Stamp Act (II of 1899). 

An order for payment of monejq though expressed to he pay-* 
able out of a definite debt or fund^ must be properly stamped as 
a bill of exchange^ and if not stamped at the time of isstie^ can- 
not bo stamped afterwards. But an order for payment out of a 
debt accruing due under a contract, as for goods sold, or for 
work and labour, or the like, is an assignment of a' debt which 
must be stamped as a transfer of property (Leake on Con- 
tracts, ■ 3rd' -'E'ditmi^^^^^ page'' 1005,'. citing and 

iKirie Sliellard^'^'^), In Ex parte Sliellarcl a letter from a creditor 
to his debtor for payment of money to a creditor of the former 
'was held liable to be" stamped' as a bilk o£:;exchanget :;'But'Ah4 
HucJcv. Roisonj Cockburn, O.J._,'aiid Mellor, J*, di'fiered from that" 
view 'and' held such a letter to Jje, an assignment of a debt for the 
'purposes of stamp dut^^^ Oockburn, C.J., saicl.(page'6'91) : ‘'""In our ^ 
.';'a'eee'p'tation of the term, 'an .order 'for tlie.pajrment of money pre'**^ 
supposes moneys of the drawer in the hands of the party to wliona ' 
the order is addressed,- held'on the terms of applying such moneys 
as directed by the order of the party entitled to them* No such 
obligation arises out of the ordinary contract of 'Sale* If a 'piir- 


VOL. XXVII.] 


BOMBAY SEEIES. 






I:;: 


.a stranger to the contract^ nor will the mere order or direction of 
the; .seller, to pay to a third party impose any sncIi obligation 
. '.upon. Hill I it' is only when and because the right of the seller to 
the price lias been transferred to the third party by an effectual 
assignment that the assignee becomes entitled as of right to the 
payment. . . . Being ourselves decidedly of opinion that an 
order from a creditor to his debtor under an ordinary contract 
for the price of goods; or for work and labour, or the like; to 
pay to a third party can confer a right on the latter only so far 
as it operates as an assignment of the debt; we feel ourselves 
.. . warranted; on the authority of Brice v. Bannister in acting on 
that view notwithstanding the decision in Ex parte BIieUardEE^ 
In Ex parte Eall^ In re Whiting the principle of the decision 
in Brice v. Bannister^ on which Buck v. lloison proceeded; was 
approved. 

In the reference before us now the letter cdhtaiiiing the havala 
was addressed by Gau Halia to the Panjrapol authorities because 
Us, 22 lYcre due to hini from the latter^ grass sold. That 
amount was therefore due to him under an ordinary contract 
for the price of his goods. He directed the Panjrapol authorities 
to pay that price to his creditor; so that the letter operated as an 
assignment of the debt to the latter. It was a transfer of pro« 
perty by Clan llalia to his creditor in consideration of a debt due 
to the latter (see section 24 of the Stamp Act; II of 1899). The 
letter falk; therefore, within the definition of conveyance Hn 
that Act and must be stamped as such. The amount or value of 
the consideration for the assignment is not set forth in the letter. 

' Article 23 of schedule I to the Stamp Act does not; therefore; 

' under section 24 of the Act, where any property 

is transferred to any person in consideration; wholly or in part; 

,, of any debt due tohim/^ such debt is to be deemed the whole or 
> part; as the case may be; of the consideration in respect whereof 
the transfer is chargeable with acl valorem duty. The amount or 
value of the consideration for the havala would be the amount or 
, value of the debt; wholly or in part; as the case maybe, due from 
'-■'"Gl-au Halia to his creditor to whom he assigned the debt clue from : 
the Panjrapol authorities. 

I ^2) .rip', ' ■'t> >ik " t Ari' ' 
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. As to; tliC' second ...question^ . the refereiiee , is made,. to, . ns.,; not 
/only, under the Stamp Act but. also under . the . .0ourt:,...Fe:es,x4,ci; 
There is no provision of law empowering the Subordiiiate„:Iudge: 
to' make .a reference to this Court or giving iis: jiirisdictioii:,.,:..^to^^^ 
answer it under, the 'Court Fees Act, I would, therefore, ^declmo: 
to answer the second question so far as it relates to that Act. 
So far as it is a reference under the Stamp Act, the decision in 
Kaskir v, lahiria is clear. It was held there that copies 
furnished under section 141-A do not come within article 2^ of 
schedule I of the Stamp Act, 1899.'^ 

Batty, J. I entirely concur. 

.Asto:??, ' J, :“I concur, ■,Vh',.,/''.,./'',';;,'/,'//h^ 

(i) (1902) 26 Bom. 522. 


APPELLATE CITIL. 


Before Sir Z. ZT. Jenkins^ Cliiff Jii^i I ve^ and Mr, Badtoe Betiij/, 

li.AJMxiL MOTIEAM akd othees (oeigiijal Defeis-dakts), Appellaists^ 

■ «?, SHIYAJI ANAINDEA? (original Plaintiff), EESFO,NB.ENh^//':/’/ 

31mi(jage,’-»Biil)seqaent ‘money bonds — Brovldon as io ilia jjayment of the 
bonds before redempilon — Clogging the equity of mlernptmh'^Onee a 
inortyage always a rnortyage, and nothing but a mortgage^ 

inilic roar 1869 the plaintiff's deceased father mortgaged Bis lands with 
possession to the defendants’ deceased father iiuder two mortgage-deeds, and in' 
llic year 1882 Hie plaintiff passed two money bonds to tlio defendants’ deceased 
father, which contained a clause pnvicling that the a.niount cine on tlie mortgages 
shuiihl not be paid in redemption of the property nnloss that which was dim on 
the money bonds ^’as also paid. 

The plaintiff having filed a suit to redeem the lands, the defendants objected 
to the redemption under the above danse. 

Per Qumam , — Following Moahes §' Company^ Limited, r. — a danse 

which has the effect of clogging the equity of redemption is void, Ilari Ilaha- 
daj'i Y. BalamhJiat (2) doubted. 

Bahadur A. G, Bhave/' 

’;|ii;S||p&sy;;Su|or(imaf!e;;J^^ 

* Second Appeal No. 183 of 1902, 
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Powers, coniiriiiing the decree passed by^ RaoSaheb D'^ W. Bhat| ' 
Siiboixliiiate Judge of Kamaia. ' : 

Suit for redemption* , 

property in. .suit was mortgaged witli possessioii 'to tM 
defendants^ father in the year 1869 by two mortgageHieeds 
dated, respectively^ 1st Majg 1869, and 6th Jnly^ 1869, The first 
mortgage w^as for Es, 400 and the second for Es. SOO. 

The defendants denied the plaintiff-'s right to redeem. They 
alleged that on the 1 7th July, 1882, the plaintiff had executed 
to their father (the original mortgagee) two money bonds wliich 
provided that the debts secured by them should be satisfied 
before the mortgages were redeemed. 

These debts had not been paid and the defendants, therefore^ 
contended that the plaintifl was not entitled to redeem the 
mortgages. 

The Subordinate Judge passed a decide for the plaintiff. He 
held that the mortgage-debt had been satisfied and also the debts 
secured by the twm money bonds. 

On appeal the decree was confirmed with some slight variations 
which are not material to this report. 

The defendants preferred a second appeal. They contended 
that the debts due under the mortgages and under the later 
money bonds had not been satisfied, and that the plaintiff was 
bound by his agreement not to redeem contained in the money 
bonds. On this point Ilari Mahadaji BalamhJiat^'^^ and 
TaBlivant v. Y'Qvq cited for the appellants* The 

respondent cited Ghose^s Law of Mortgage in India (3rd Ed.),- 
pages 271, 273. 

Ratanji B, Besai for tlie\ppellants (defendants). 
iV. F*. GoMiale for the respondent (plaintiff). 

Jbhkixs, C J. (after referring to other points which are not 
material to this report, continued) : — Then it is argued that as 
the two later bonds passed in favour of the mortgagees pro- 
vided that the amount due on the mortgages could not be 
paid off in redemption of the property, wdthout also paying , 


(t) (1694) 9 Bam* 






(2) (1887) 12 Bom. 831. 


1002. 


ShitiJi. 



356 , 
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I&fc':/ wMcli :was: Mb ■ dti . tliosa ^ - bonds. 


i:'"?::;' 

' SsiTiffl. 


tlie :,::lowe.r' , Appellate' ■ 
Court should have awarded redemption ; only;, m, : those; 

The subsequent bonds are not registered^., and it is conceded 
:;';:':that they do not create- any charge on the laud.; ^hut'v.it-^xs,:-.. 
'- ■ said that notwithstanding this, warrant for the , appellants^: ' 
contention is to be found in Eari MEbatlaji BalamWiatM'^ 
The low'cr Appellate Court, however, is not satisfied tliab there 
is anything due on the bonds, and so we are not under thfr'« 
necessity ’of considering w’hetlier tlie cited decision involves a 
violation of the principle that an equity of redemption cannot 
be clogged. The meaning of that rule lias been recently 
expounded in Noalces & Limited v. Rice^^^ by Lord 

Davey, who, dealing with the doctrine that a provision or stipu- 
lation which will have the effect of clogging or fettering the 
equity of redemption is void, says it might be expressed in this 
form : Once a mortgage always a mortgoge and nothing but 
a mortgage/^ and then continues : The meaning of that is, that 
tlie mortgagee shall not make any stipulation which will prevent 
a mortgagor, who has paid principal, interest and costs, from 
getting back his mortgaged property in the condition in which 
he parted with it/' We have merely referred to this aspect of 
the case in order that it may not be supposed that we accept 
the view" which is said to have found favour in Ean MaJiadaji's 

The last point urged is that the lowmr Appellate Court 
improperly east upon the mortgagees the burden of proving as 
to the amount of the sum advanced on the occasion of the 
mortgage# We think it acted quite within its right wdien regard 
is had to section 12 of the Dekklian Agriciilt mists’ Eelief Act« 
.Decree confirmed with costs. 

, BecrcG condrinciL 


(i) (1884) 9 Bom. 233. 


(2):, (1902)^ A. €\ 24.' 
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Before 3£r» Justice Ohandamrlcm^ and Mr,- Justice Aston, 

LALLUBHAI (osiginal Plaintief)^ Appellant; v, SHAH 
IiHUSHAL DALPATRAAf and another (original Dependants Hos. 1' 
/AAAro A); Respondents.’*' •• - - 

Partnership — Joint Ilindn family — Partners — Coparceners not 'necessarily 
partners— Suit in the name of the owner of the firm — Parties— Addiny 
p)artlcs — Oicil Proccdzcre Code (Act XIV of 1882), section 27. 

The plaint siiocl as owner of a firm to recover a debt* Tlie defendants 
pleaded that tbo plaintiif was joint with his“fatlier and* brother, and contended 
that' the latter were therefore partners in the firm and ought to be joined as 
Xdaintilrs. The lower Appellate Court held that the plaintiff’s father and brother 
were partners wdth him by reason of their being joint members of a Hindu 
family and that they ought, therefore, to have been co -plaintiffs. It farther 
held that it was too late to amend the plaint.and to add them as parties, and 
it therefore dismissed the suit. On second appeal, 

Held (reversing the decree and remanding the case), that although a person 
carrying on hiisinoss is a coparcener in a joint family, it does not necessarily 
follow that all his coparceners are his partners in that business, entitled 
with him to its rights and responsible with him for its liabilities. The fact of 
partnership must be proved by evidence showing that the persons alleged to 
be partners have agreed to combine their property, labour or skill in the 
business and to share the profits and losses thereof. 

JIM, also, that if on remand it was found that the |)kintiff's father and 
brother weie partners, the Court Ought to aEow them to be brought on the 
record, and under section 27 of the Civil Procedure Code (Act XIY of 1SS2) 
the plaintiff was entitled to amend. 

Ka^twroJmnd 

Second appeal from the decision of H.Page, Joint Judge of 
Ahniedabad^ reversing the decree p^-ssed hy Eao Bahadur Chanclu- 
lai Mathuradas, First Class Subordinate. Judge at Ahmedabad. 

The plaintiff sued as owner of the firm, of^ Ghamanlal Vadilal 
to recover:' the sura of Es.:!, 882 with "interest. 

The defendants alleged {mter alia) that the plaintiff was a 
: member of a joint Hindu family^ of which his father and his 
minor brother Ghamanlal were also members^ and they contended 




^ Second Appeal No. of 190B. 
(1) (1892) 17 Bom, 413« 






If 


1801 


BecemMrr t 
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10D2.' 
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that, as such, the latter were the plaintiff^s partners.iii the firm and 
ought to have been made '' co-plaintiffs* The Subordinate Judge 
passed a decree 'for the plaintiff^, holding that the claim was proved 
and that the suit was not bad for non-joinder of plaintiffs# , In 
".'■■ his judgment he said ;■ 

It cannot, I baiievc, be disputed tbat tlic plaintiff YadilaPs father is 
living with him. But the present suit is brought by Yadiial as the owner 
the linn of Cliamanlal Vadilal, which carried on its business at Bombay. The 
plaintiff's witness (No. 39) affirms that the firm belongs to Yadiial alone, 
and his father says that Yadiial has opened the shop at Bombay, The 
aclmowiedgraent seems to have been pa,ssed to Yadiial alone ; while the plaintiff’s 
father Lalliibhai, and JManilal and Ghellabiiai, admit in their depositions that 
iiiey have no share or interest in the plaintiff’s firm. The defendants’ attempt 
to show that they are partners in the plaintiff’s shop appears to me to have 
failed and the plaintiff alone can maintain this suit. 

Oil appeal the Joint Judge reversed the decree. He held that 
the suit was bad for non-joinder of Lallubhai, Chamanlab 
Gliellabliai and Manilal, and as it was too late to amend, the 
period of limitation having expired, he dismissed the suit. In 
his judgment lie said ; 

The plaintiffs father Lalhihhai owns that lie is joint with his son. He 
admits having lent him money. The learned pleader for the piaintiff: urges 
that- he only lent him money after the business had been started, and asks 
tiie (foTirt to place reliance on the fact that he states that his son commenced 
trading with money borrowed from Popatbhai Amarchand. But I cannot do 
BO, TIjo father’s statement on the point is nowhere corroborated, and it is 
higliF improbable that it should be true. Moi’eover, the presumption is of 
till ion in a Hindu family, and where, as in the present case, union is admitted, 
it lies, I think, on the plaintiff: to prove his contention that, though he is joint 
with iiis father in living, he trades separate from him. The scanty proof 
adduced in the present case is whpliy inadequate. I hold that Laliubhai is 
joint with his son, the plaintiff. So, too, I take it, it must be presumed that 
the minor Ohamanlal is joint with the |)iaintiff. 

. *'• # if . 

But it is urged, relying on 17 Bom. 413 and 7 All. 284, that the suit is not 
bad foi” misjoinder as it has been brought in the name of the firm. The 
learned pleader s contention is that there has been a misdescription, but no 
misjoinder. I am unable to agree with the view lie puts forward. In 17 Bom. 
413, the plaintiff was described as *^the firm of K S, by its manager S. S./’ and 
the proposed addition was that of one of the partners of the firm. Such ivas 
also the case in 7 AIL 284, the partners of the Elgin Mills Company being placed 
on the record as defendants^' whereas before their application only the name of 
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: , In tlie present; case the suit was, broiig-lit by tlie 

plain tiil as owner of tlie firm Clianianlal .Vadilab and not as tlie manager. 
And wliere he has sued as sole owner I think he is estopped from coming 
foiward and stating that lie was not, or even admitting for the sake of argument 
that he was not* He must stand or fall by the contention he raised in the lower 
Court* Under these circumstances I decide the first issue in the affirmatire^ 


The plaintiff preferred a second appeal. 


is bronglit 


8* Bao for appellant (plaintiff) ; — The suit 
in the name of the firm^ and therefore it is not necessary to 
join all partners* He referred to section 22 of the Limitation 
Act (XV of 1877) and to Manni Kascmiclhaii v* CrooJce^^'^l 
Fragi LalY^ I Kastwrchaml v. Sagcmml^^^^ yMuhmi-^ 

mad V. Himalaya 

L. A, Bhah for respondent No. 1 contended that all the 
partners in the firm should be joined as parties^ and referred 
to Kaliclas v. Mamseiiidi v, SamaUhcd t* 

8omes/ivarj^*^{ md Bamkrishia v. MamabaiJ^ 

jD. W. Filgamkaf for respondent No. 2. 

CiLiOTAYAiiKAii^ J. ; — The Joint Judge, differing from tlie 
Subordinate Judge, has rejected the suit on the ground that the 
plaintiff is not the only partner in the firm of Chamanlal Vadilal, 
but that his father and his minor brother also are j>artners Avho 
ought to have been added as co-plaintiffs. This finding is based 
upon the fact found by the Joint Judge that the plaintiff'^s father 
and minor brother are joint with him, by which we understand 
the Judge to mean that they are members of a joint Hindu 
family. But from the mere feet that certain persons are 
members of a joint family it does not necessarily follow that 
they are partners in a firm which only one of them says is his, 
unless it was set up with the help of family funds. There is 
nothing in the judgment of the Joint Judge to show that the 


(U (1879) 2 Ail. 296. 

'(2) (1885) 7 All. 284, 

0) (1892) 17 Bom. 413. 
to (1896) 18 AIL X9S. 


m (3883) 7 Bom. 217. 

(6) (1881) 6 Cal. 81o. 

(7) (1880) 5 Bom. 38, 

(8) (1892) 17 Bom* 2% 
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■fiiTij was so 8ct lip except the statement of tlio father^ which 
is tieeepted hy the Joint Judge. But, according to that statement^ 
tlic fktlier lent moBoy to the plain tiif. That would make him a 
creditor of the iiriQ, not a partner. 

Whether the relation of paidnens ■ exists aiiiong two or iixore : 
persons is a question to he determined with reference to the 
relation hctvreen those actually eanying on the shop business* 
III the present case the Joint Judge, does not lioldy nor does he 
point to any evidence showings that the persons who he finds 
are partners with the plaintiff agreed with the latter to combine 
their property^ labour, or skill in the business and to share the 
[iroOts or losses thereof, or what their relations were* All the 
doint Judge finds is that those persons and the plaintiff are 
kieiabers of a joint family. In our opinion it is too broad a 
proposition oi law to lay down that because a person carrying 
on business is a coparcener in a Joint family, therefore all Iiis 
coparceners are his partners in that business, entitled with 
hiiii'to its rights and responsible with him' for its^Jjabj^^a^# 
Pari'iiership '' is defined in section 2S9 of the Indian Contract 
Acfc, and we may further refer the Joint Judge to the observa- 
tions of Jessel, Master of the Rolls, ill V. where 

he says a partnership is a contract of some kind undoubted^— a 
eoiitaucl, like all contracts, involving the mutual consent of the 
Participation in the profits of a business is one of the 
tests for determining whether a person is a partner. It is, as some 
of tiie decided cases show^ (see Ex parte Tennant ; In re Eoward 
“Aw‘ry cogent evidence/^ but, in the words of James, L.J.„ 
in the case just cited (page 309), ^^tiiat evidence is capable of 
being coil trolled by, the- surrounding- circumstances.^’^ ■ . In the . 
same case, Cotton, L. J., puts it thus (page 315): take 

it the law” is this, that participation in profits is not now 
conclusive evidence of the existence of a partnership, but it 
is one of the cireuirrstances, and a very strong one, which 
are to be taken into consideration for the purpose of seeing 
whether or not a partnership exists, that is to say, whether 
there ^ ivas a Joint business, or | 3 utting it in another way, 
whether the parties "were carrying on the business as principals 


(b (1S76) 5 Oil. D. 458':at-p, 472, 


m (1877) 0 Ch. B. SOS. 
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and agents for one ..another whether it is '’ a joint 'biisiiiess or the 
business of one only/'^' The law- is' very tersely summed up in 
one sentence by James^ L, Jr. fe Mege- 

vand^Q) where he says that the .right to control the property; the 
right to receive .profits^ and the liability to share ' in losses 
are the eiements of partnership. These are all merely indicia 
which may help the Joint Judge in finding w'hether a partner- 
ship^ as defined in the Indian Contract Act; . exists. In the 
present ease there is nothing in the judgment of the Joint Judge 
from which we can gather that these elements existed. He does 
not deal with the question as to the participation of profits^ 
nor is there any mention of surrounding circumstances. We 
are left to presume them from the mere fact that the plaintiff 
is joint with his father and his brother ; but just as there is 
no presumption, that a loan contracted by a manager of a Hindu 
family is for a family purpose (as held in Soim Padmanahh v, 
Nara^mrao ), so there can be no presump tion^that a business 
carried on by a coparcener is a family business. 

The case must go back; therefore; for a fresh finding on 
the issue whether there are any other partners in the firm on 
whose behalf the plaintiff has brought the suit. If at this fresh 
hearing the District Judge comes to the conclusion that there 
are other partners, we think that he ought to allow them to 
be brought on the record. There is no substantial difference 
between this case and that in Kasturchmzd v, SagmmalP^ There, 
toO; as her©; the plaintiff alleged that he was the sole partner; 
and the Court found he was not. And yet this Court held 
that the plaint ought to be allowed to be amended. It is 
true that in that case the plaintiff described himself as the 
manager of the firm suing; whereas the plaintiff in the pi-esent 
case describes himself as its owner. But that, in our opinion; 
is not material; for the word ^^owner/^ would be a mere 
surplusage if the suit was intended to be brought; as -we have 
no doubt it was; on behalf and in the interests of the firm. 
Under section 27 of the Civil Procedure Code the plaintiff is 
entitled to an amendment. 
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We, therefore, reverse tlie decree and remand the appeal to 
the District Judge for a fresh decision, having regard to the 
above remarks. OostS; to abide the result. 

Decree reversed. Case remoMdeda 


APPELLATE CIVIL. 


Before Mr* Jusike Bwtkj and Mn Justice Aston ; and on reference 
before Mr. Justice Chanda^ arhar. 

BEPEESEKTATIVE;OE DECEASED MAHADEV ISfAEAYAN 
: . (oBiGiHAL Peaintiee)', Appellaot, GrANESH SHAiTKAE FAFDIP 

' , AKD AKOTHEE (oBIGIKAL DEFENDANTS), EeSPONDENTS.,=^„ 

Civil Procedure €oiU {Act XIV of 1882)f sections 365, 367, 588 clause {IS), 
and 501 --Zimitation Act {XV of 1877), schedule If article 17 5 A--- Suit to 
recover possession— ‘Death of the plaintiff pending sidt— Legal representative 
—Practice — Procedure. 

On November, 1897, Malmclev Naraj'an sued to recover certain property 
from the defendants. He died on tlie 27tli Eebruary, 1899, and his niece Balabai 
(Ms sisters daughter) applied to be put on the record ais his heir and legal 
representative. It did not appear that the defendants had notice or knowledge of 
her application, and on the 5th June, 1899, her name was placed on the record 
nncler section 365 of the Civil Procedure Code (Act XIV of 1882). In July, 
1899, Balabai applied to he allowed to prosecute the suit as a pauper. The 
defendants opposed this, but took no objection to her right to appear as Mahadev’s 
represenktive. In August, 1899, the first defendant filed his written statement, 
in which for the first time he raised the question as to Balabai’ s right to represent 
the deceased plaintiff Hahadev, The case subse'iuently came on for hearing and 
issues wore raised on the pleadings, the first issue being whether Balabai ’was 
Mahaiev’s legal representative. Evidence was taken on all the issue.?, and the 
Court found all of them In Balabai s favour, and passed a decree accordingly. 
The defendant appealed, and the Appellate Court, being of opinion that other 
issues were unnecessary until the issue as to Balabai’s right to represent Maliadov 
was decided, raised only one issue upon tLat point. It found that Balabai was 
not the nearest heir and legal representative of the deceased plaintiff Mahadev, 
and thereupon it revemd the lower Court’s decree and dismissed the suit. On 
^.second: .appeal, ^ 

Eeld,hj CJiandavarhar and JBattg, 31. (Aston, J., dissenting), reversing 
the decree and remanding the case for a decision on the merits, that the lower 
Appellate Court was wrong iu going into the question as to Balabafs right, to 
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represent the cie(3eased plaintiS Maliadev and in dismissing tlie suit on finding 
... tiiatrslie;.liad.iio sucli riglit. 

GkmidamrJsary J. : — The Subordinate Judge acted rightly under section 
365 o£ the Civil Procedure Code (XIV of 1882) in placing Balabai on the roeord. 
It was doubtful whether he could afterwards re-open the question and consider it 
at the hearing under section 367. But assuming that he could, ho decided it 
with the other issues. His decision on that point an order appealable under 
clause 18 of section 588. But the defendant did not appeal against that order. 
He appealed against the whole decree and in Iiis appeal he objected to the order* 
Under section 591, however, he could, in such case, only object to the order if it 
affected the decision of the case. It was not shown that the order made by the 
Bubordimito Judge under section 367 liad affected the decision of the case. 
There is no provision in the Code that, if a person claiming as legal represen- 
tative of a deceased plaintiff fails- to prove that he holds that position, the suit 
must bo dismissed. Inasmuch as the defendant had failed to show that the 
order under section 367 had affected the decision, the lower Appellate Court ought 
not to have reversed the decree of the Court of first instance. 

Second appeal from the decision of Eao Babddur V. V. Phadke^ 
First Class Subordinate Judge, A. P., at Thana, reversing the 
decree of E. T* Kego, Subordinate Judge of Bassein. 

On the 30th November, 1897, the plaintiff* Mahadev Narayan 
filed this suit as heir of his first cousin Moreslivar Pandiirang 
to recover certain property from defendants. 

The defendants were the maternal uncles of Moreshvar Paiidu- 
rang, who on his death had taken possession of his estate* 

On the 27th February, 1839, the suit being then pending, the 
plaintiff Mahadev Narayan died, and on the 28rd May, 1893, his 
niece Balabai, the daughter of his sister Nathibai, applied, under 
section '33 5, of the Civil Procedure Code (XIV of 1882), as 
heiress, to have her name entered on the record as his legal 
representative. No other application was made, and on the 5th 
June, 1899^ her name -was entered on the record. It did not 
appear that defendants had any notice of Balabai^a application 
The following table shows the relationship ; 


Bal^ibai: 
G AKiGpil# 


Jagoba m, 
Bliivxabaitt 


Hatayau. 


Malmdev ’(original plaintiff), 
filed 27 tb. Pebraary-j, 1899* 




Panclmung* 

""j Mbresbvar, ^ 

Katbibal. died llllx 

i April, X897*': 

Balabai. ,, , 
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In June, 1S99, Balabai applied to bo allowed to prosecute tlic 
suit as a pauper. Notice was issued to the first defendant and 
he opposed her application, but he did not then question her 
right as legal representative of Mahaclev. Balabai^s application 
was granted. . 

On the Stli August, 1899, the first defendant filed his written 
statement and in it he stated {mier alia) that he did not know 
whether Balabai was or %vas not the heir of the deceased Mahadev ■ 
Narajan. 

The suit thus constituted came on for hearing on the IStli 
'August, 1899, before the Subordinate Judge* Issues were misei: : 
on the pleadings, the first of which was in the following terms ; 

Whether the heir-plaintiff Balabai is not the legnl representative^ 
,;,o£;'deceased plaintiff Mahadev Narayan ?’’^ The otherS:related,tQ: : 
the merits of the case and are not material to tins report. 

During the hearing, a witness, Bhivrabai, was exainine'd,:'WhO": 
"stated that she was the widow of one Jagoba, a paternal; cousin 
, Narayan, the father of the deceased plaintiff MahadeV' Narayah*::';;' 
: She did not, however, herself set up any claim to the estate ■ of ' 
the deceased, or ask to be placed on the record as the legal 
representative of Mahadev. 

On the 31st August, 1900, the Subordinate Judge gave judgment 
for the plaintiff Balabai. He found on the first issue in her 
favour, viz., that she was the legal repi’esentative of the deceased 
Mahadev, and he awarded her claim in the suit. In his judgment 
he said ; 

Tiiere is no record nor evidence to prove tliafc Gopal was tlie full brother of 
Rama. On Moreslivar’s death his nearest heir was Mahadev, the plaintiff, since 
deceased. On Mabadev’s death his sister’s daughter, the only surviving issue in 
the family, must succeed. 

Bhivrabai, as the %vidow of Jagoba, can have no locus standL She has not 
contested for it. If she likes, she may do it hereafter. But she cannot remain 
silent and allow defendant to devastate everything because lie is her sister's 
husband. 

,, The first defendant appealed, and .the first ground of appeal 
was that the lower Court had " .erred in holding that the 
plaintiff Balabai was the legal representative of the' deceased 
Mahadev Narayan/'* , 
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Th^ was of ' opinion tliat^ until that point was, decided^ 

/>it':.was uniiecessaiy to consider the other grounds of appeal. 'He 
: 'accordingly reframed the lower Court’s ■ first issue as follows:: 

, yi^-Whethe^^ heiress and legal representative , of 

deceased Mahadev Narayan/^ and re>served the question of other 
issues until that weis decided. He found that issue in the 
negative and against the plaintiff, being of opinion that Bliivra« 
bai’s evidence^ which \vas not contradicted^ shoAved tliat Beiabai 
w^as not the heir of the d.eccased Mahadev. He v/as of opi.iiion 
: ' that although Bhivrabai did not herself claim the inheritance^ 
that fact was no ground for awarding it to one who was not the 
heir. He^ therefore^ allowed the appeal and reversed the decree 
of the lower Court, 

The plairitiS’ preferred a second appeal to the High Court. 
The following points were taken in the memorandum of appeal : 

(1) That die lower Gonrt erred in law in lioidiiig that Balabai was not tlio 
legal representative of Mahadev Xarayan. 

(2) That no one had come fonvard to oppose Balahai’s right to be pnt on the 
reeordj, although her name had been substituted on the 5th June, 1899,, until at 
the hearing Bhivrabai’s evidence "Was taken. 

{3} That there was no evidence to prove that Bhivrabafs father-in-law Gopal 
was brother of Eama, the grandfather of the deceased Mahadev. 

(4) That the lower Oouit ought not to have gone into the question of 
Balabai’s right to be placed on the record, especially as Bhivrabai was neither a 
party to the suit nor had she appealed against the order of the Subordiriate 
Judge. ■ ' 

The second appeal was argued before Batty and Aston, JJ. 

■ In the course of the argument the following point, which was 
not taken in the memorandum of appeal^ was raised^ viz.^, whether 
there had not been a ^“'dispute'’'’ in the Court of first instance as 
to whether Balabai was the ' Iegal- representative ;■ of vMaha^lew"^ 
Narayan (the original plaintiff) and whether the Subordinate 
Jnclge^ instead of proceeding to deal with the suit on the merits, 
ought not therefore to have followed the procedure prescribed by 
section 387 of the Civil Procedure Code (XIV of 1882)^ and have 
either staj^ed the suit until the question had been decided or 
have'decided the question, at the hearing. '' '. ^ 

The J udgCvS who heard the second appeal differed in opinion. 
Batty, was of opinion that the decision of the lower Appellate 
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Court wm wrong and tiiat tlie ease should be remanded for a 
decision' on. the merits. He held that the dismissal of a suit solely 
;beeausen a; doubt as to the heirship of the persons named in the 
record as the representative of a deceased plaintiff was an error 
inlaw; that the merits of the plaintiffs claim Mahadev's) 

: ; eoxild not depend on whether he was properly represented or not ; 
an^I tliai the lower Court was mistaken in dismissing tlie claim 
on the ground that Balabai had not shown that no one else could 
proceed with the suit. 

■ ' ' ' Aston; on the other hand, held that it was vital to the 
success of the suit prosecuted by Balabai (after Mahadev’s death) 
that she should be adjudged the nearest heir of Mahadev ; that 
iliore was nothing to be gained by prosecuting the suit as legal 
representative of Mahadev, if Balabai was not his nearest heir, in 
whom alone tlie property in suit vested ; that the lower Appellate 
Court had found as a fact (which could not be questioned in second 
/.appeal) that Balabai was not the nearest heir of Mahadey;''eh^d/h 
from that iinding it followed that she had no right to the 
property, which never vested in her as legal representative of 
Mahadev, not being his nearest heir. He was therefore of 
opinion that the decree of the lower Court should be confirmed. 

The following were the judgments delivered : 

Batty, J. :~This suit wuxs instituted on 30th November, 1897, 
by one Mahadev Narayan, to recover possession of certain 
.mcvcable and immoveable property as the estate of his deceased 
cousin Moreshvar, whose heir Mahadev Narayaii alleged hirn«* 
self to be. The defendants, it was alleged, ^vroiigfully retained 
possession of that estate, « 

Mahadev Narayaii, the original plaintiff, died during the 
pendency of the suit, viz., on 27th February, 1899. " One 
Balabai, his sister^s daughter, proceeded wdtli the suit and 
filed a Vakalatnama on 5th June, 1899. The first defendant 
did not object to Balabai^s representative character till the 8th 
August, 1899, but on that day put in a written statement in 
■which he refused to admit that Balabai was the nearest heir to 
- He... ■advanced, ; howover,' 
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Oa tlie 4tli July, l-OOO, the first defeaclant was examined and 
appears then to have disputed tlie. ;Tight of .Balabai to, represent 
the deceased plaintifi* Mahadev,. ' though it would seem he 
admitted liis ignorance as to the pedigree of the family and 
uncertainty as to whether the deceased Mahaclev had a cousin 
named Jagoha, 

On the 25, th August, 1900, one Bhivrahai, widow of Jagoha, 
was put forward as the nearest heir to Mahadev, the deceased 
plaintiff, and was exaniiiied as a witness. She is the sister of 
the first defelldant^s wife* 

.The Court of first instance gave judgment on 31st August,- 
1900, and was of opinion that Bhivrabai had been put forward 
by the first defendant to assert her right as against Balabai to 
represent the deceased plaintifi Mahadev Narayan. Bhivrabai 
claimed that right as widow of '-.Jagoba, a son of one Gopal 
alleged by her to be the great-uncle . of the deceased Mahadev^ 
but the Court of first instance states that there is no record or 
evidence to prove that Q-opal was ..the 'full brother of Maliadev's 
grandfather. Having found on the merits that the claim put 
forward originally by Mahadev was in the main established, the 
Court of first instance gave a decree in favour of the plaintiff, 

. • The lower Appellate Court, observing that the first defendant ' 
did not admit that Balabai was a.n heiress of the deceased ■ 
plaintiff* Mahadev, deemed it unnecessary to look into- other 
grounds of appeal^ and finding that Bhivrabai was confirmed in 
her story by her brother and substantially by the first defendant, 
and that one of the plaintiffs witnesses was unable to say 
whether Mahadev or Moteshvar^s father had any agnatic kin or 
not, reversed the decree of the lower Court, With reference to ' 
the' fact that Bhivrabai had not come' forward to claim the 
inheritance, the lower Appellate Court observed that this fact 
would be no ground for awarding it to one who is not the heir. 

Thus the suit instituted by Mahadev Narayan which the lower 
Court held established, has been rejected by the lower Appellate ■ 
Court, not because it held the claim insufficiently established, but 
merely because the person entered on’ the record as representing " 
the plaintiff had not proved that there was no nearer heir to the 
plaintiff. . The merits of the deceased plaintiff’s claim cannot^ it\ " 
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to mo. depend Oh whether that 

reprceented or not; and I think, thereto, o, that the Oomt OM 
mLken in dismissing the claim on the gromd that the 
lopresentalivo had not shown that no one else conld be allowei 
to proccBl with the suit. The case wouH, no doubt hayo been 
(liffei-eiit if the suit had originally been instituted by Balabai 
elainiino- as heir to Mahadev or to Moreshvar. For, m those, 
chmnslanees, Balabai would have based her suit ^ 

heir and woubl have been bound to establish it. But the suit, 
as instituted, was not. liased or dependent on Balabai s heirshxp, 
and could not properly be dismissed on her failure 
heirship. The, question of Balabai’s right to represent Mahaclev 
was, I think, a question which could only afiect the decision as 
to the person who should be admitted on the record for the 
purposes of prosecuting the suit, and was not pertinent for the;; 
purpose of deciding whether Mahadev’s claim .should be decreed or 

^*'ln\he case of the death of a plaintiff, it does not become the 
duty of the Court in which the suit is pending to decide who is 
the plaintiff’s heir. The procedure is regulated by sections 365, 
366 and 367. If the legal representative applies, the Court must 
miter his name under section 365, and proceed with the suit. 
If no application be made within the time limited by article 
175A of schedule II of the Indian Limitation Act, 1877, there 
are two courses open, viz., either (a) to pass an order that the 
suit .shall abate, or on defendant applying in this behalf (5) to 
pass an order for bringing in the legal representative and 
proceeding with the suit. If the suit abates, section o/l may 
thereafter come into operatioi?. But the suit is not liable to dis- 
missal. If any dispute arise as to who is the legal representative, 
section 867 applies. And as held in SuUaija v. Saminadapjar^'^ 
the phrase "any dispute ” is wide enough to cover a dispute on 
that point between the person claiming to represent the deceased 
plaintiff and the defendant. It need not be between persons 
claiming to represent the deceased plaintiff. And when such a 
dispute" does arise, it is not the province of the Court to decide 
who is the rightful heir or to reject the suit altogether on 
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failEre by, the person claiming' .to , be. representative, to est,al}lisli 
’ affirmatively his right, as keir. The Court has again, two courses,' 

', opeii, , viz»,y either to stay , the .'suit , mitil the fact. l:ia.3 been 
tteterminecl ill another suit^. or to "decide at o.r before the, .hearing,, 
,:Of. the whether, the person claiming is. the iieir^ but only 

as to tvAo shall he admitted to he -such legal fejjreseiit alive for the 
purpose of proseouting ihe sallh^ hlo decision is I'erpiired or can 
bo passed in such a case on the right of heirsliip ; nor can the 
suit bo dismissed on the ground that sucli right ol lieiivjiiip lias 


':'n0t;.be^^ against all possible comers. A decision on 


that point lYOuld not be binding if passed in such a case^. even 
'betiveen the rival claimants, and all that is needed and all that'; 
can be done in the suit is to decide ivlio shall proceed it^ 
uvithout' ill any way affecting tlie ultimate liability or right of 
the persons in favour of -whom or against wdioin the order is 


pasised. 

It appears to me that a dismissal of the suit solely on the ground 
of a doubt as to the heirship of a person ivliose only claim is to 
proceed with it as the representative of a deceased plaintiff, is an 
error in hvw and unsustainable ; and that the lower ApncHatc 
Courts decree must for that reason 1)6 set aside in this appeal 

Had the lower Appellate Goiirtfs decision been one under 
section 307, this Court could not, under section f-S3, have 
interfered therewith. But the lower Appellate Court’s decision 
did not purport to bo under section oo?, nor has the lower 
Appellate Court given to it the operation oi a decision under 
section 367. It is not as a decision under that section tliat the 
decree is liable to be sot aside on *appeaL Tlie decree is open to 
objection as one rejecting a suit on'a ground which could not 
justify rejection. 

It appears to me immaterial whether objection specifically 
referring to section 807 wvaa or was not taken in the lower 
Appellate Court or in the memorandum of appeal to this Court. 
TJie procedure adopted was opposed to that laid dovvui in the Code 
as explained in Bliikaji v, FursJwtam''^^ and Vithii w Bhimai-o 
The lower Appellate Court has^ it seems, gone no further tlian to 
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■ilecido that BalalDai has not snceeocled in cstahlisliing* her right 
of heirship to MaliacleY, It was not necessary for her to do 
that. It was only necessary to decide who was to he admitted as 
legal representative for the purpose of prosecuting, the suit. If 
that point be disputed^ the wmiild not bo upon Balabai to 
dlspim-'e any rival clah^^^ 

In deciding who sliould bo admittod for the purposes of 
prosecuting the suit, the Court shoukh I think, take :,M 
■ eonskleration the. fact that BalabaPs name had been more; than, a 
/year on the record before any rival claimant was ■ suggested ;; that 
■the rival then put forward was not produced till six days before' 
judgment was delivered ; that she (the rival claimant) is the 
sistor-in-kw .of tlie defendant y that the ■ defendant, , as;: is. ;tp;;;'L 
gathered from the., judgment of the ' Court of , first j'instanca,.; 
, |:iro:fesse.s no knowledge of the family pedigree ; that Balabai,' ha<d^ 
■apparently no opportunity of rebutting any evidence adduced^kk: 
toiler rivaFs relationship; and that the rival herself marie; iio 
claim to be allowed to proceed with the suit. ^ : .1^ 

The decree of the lower Court should, in my: opinion,^::' %; 

■.reversed, and; the ease should bo'^kMt' back to thejower Co'hrf' 

in order that the procedure prescribed by the Code may be 
followed, and that a decision on the merits may bo passed in due 
course. The costs in that case should, I think, abide the result, 

I understood that the pleaders on both sides accepted this as the 
only possible solution of the case. 

As, however,, my learned, colleague difters from me, procedure 
under section 575 of the Cade will now.be necessary, 

Aston, J. There can be no doubt that the substituted plaintiff 
Balabai, the . present appellant, wms admitted to the record on 
5th June, 189.9, to prosecute the suit as legal representative of the 
deceased original plaintiff ; that the suit v/as tlien proceeded with 
as required by section 365 of the Code, no objection being made 
by tne defendants to the suit being so proceeded with (section 82 
of the Civil Procedure Code) ; that the issues framed were tim 
issues on which Balabai .went to trial ; and the issues ekeided ' 

were an adjudication 

• It was vital to the success of the suit thus prosecuted by Balabai 
(after Mahadev,' original plaintiff^ died) that she should be 
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■f adjudicated tho nearest heir of Alahadey. There was nothin^ to 
• bo gamed hy prosecuting the suit as legal representative" of 

- ' Maaadev if Balabai is not his nearest heir, in whom alone the 

, pbimt property vested. The defendants did not admit that she 

; IS the nearest heir. The first issue in the Court of first instance 

I was treated as covering this question, and that Court decided 

^ tliat Slahadev was the nearest heir of Moreshvar, and Balabai 

must succeed to Mahadev, without, however, explicitly decidino' 
j vdiether Balabai is tho nearest heir of Mahadev. The lower 

I' Appellate Court decided inter partes that there is a nearer heir 

! to Mahadev, namely, one Bhivrabai, and that Balabai is not 
heir and legal representative. That finding is an 
adjudication between Balabai (admitted on her own application 
to prosecute the suit) and the defendants, who suffered her to 
||,v. the suit but disputed her title to the plaint property, 

tho fact that she is the nearest heir not being admitted (see 
defendant JN'o. Fs written statement, 8th August, 1899, Exhibit 39). 

As a finding of fact that Bhivrahai is the widow of a first cousin 
of Mahadev^s father, that finding cannot be contested in thi;? 
j||;j»BO#’'appeal. On that finding it is now immaterial to inquire 
|: jj y^hether it was right or wrong to admit Balabai to prosecute the 
|: ' suit as legal representative of Mahadev, for it follows from that 
finding that she has no right to the plaint property, whicli iiover 
vested in her as legal representative of Mahadev if she is not 

I think that Balabai cannot now be allowed to gat rid of that 
finding in the manner sought, so as to give her a fresh 0|iportunity 
^ ^1® whether she is the nearest heir of ^ • 

Mahadev. That would, I fear, be an irregularity in procedure 
more serious than that now alleged (though nowhere set out in 
the pleading) as to the procedure of the Courts below, which, so 

G XXI of the Code is concerned, was, I think) " ^ 
SSlSiorrectb: I ■ 

My reasons for so holding are stated in detail below. 

no point arising out of 'Fhe pleadings or^ taken- 
Weai on which -the' case,. can now be remahded:;-0'ii 
J^alabai-.^is' or -.is: not ’%e-'Aega|:iiiii 
fepresentative of Mahadev. She was admitted to prosecute . l. '-0 


■'■Ail 
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the suit as his-!e|:>\al representative and 1ms remained a party to 
the record over since, and the qnesftoibfoy dech^ion is whetder she 
is entitled to recover the plaint propjeviy from defendnnis. It 
/'vBliivrabai then I think that Balabai is :iiot >S0: 

entitled, for tlio defendants may set up jus leriii. 

The original plaintiff in this case was Maliadev Narajmn, ; He , 
died on 27t1i February, 1899. His deceased sister’s daughter, 
.Balabai, cl ainiing to he. legal representative of deceased, plain tift, 
applied ^Yithill the period of limitation prescribed l.^y law, 

, .article ff75A, schedule II of the Act (XV of 1877); to liave lier^.^ 
name entered in place of deceased plaintiff Maliadev (see section 
36 tO, Civil Procedure Code), and the (Jourt entered her name on 
5tii June, 1899, and proceeded wWi the in accordaneo witli 
the express direction of the Code, section 365, and the Court 
shall thereupon enter his name and proceed with the suit 
..such substitution. No application to be admitted to Ah. 

; legal representative for the purpose of prosecuting, the.;suit.^:^'7:hp:i;;v 
been made from beginning to end of the suit by ,■ any''"."o6lTil"^ 
person. The period prescribed by law. within hvliich\ /.siich,. 
application under section 365 of the Oi^dl Procedure Code had 
to bo made ended on 27tli August, 1899. On Sth August, 1899, 
the first defendant, in his vvwitten statement, declined to admit 
that Balabai is the nearest heir of Maliadev. 

On the 16th August, 1899, an issue was framed ^Yhether the 
heir-plaintiif Balabai is not the legal representative of deceased 
plaintiff Mahadev’ Narayan.’"’ ■ Heir-plaintiif is what Baiabai 
styled herself in her application. 

Up to the dth July, 1900, the defendants, who raised thisissiie, 
had not suggested the : nam^ or existence of any other heir or 
legal representative of Maliadev, and even on -Itli July, 1900, 
when the first' defendant was 'examined lie still declared his 


25th August, 1900/ one. Bhivrabai, a sisterffn-law of ' 
:j.;|p:;,:;:first''.:defend stated-. in^f the witnessd}Ox:ffhat)^'^'®^^^^ 

widow of one Jagoba,, a first cousin of Mahadev’s father. She',,: 
^^,did not, however, apply to, have her naiiio entered on the record' ■ 
;:,'JA:,,p|hce:j::d| 5 :|hd,ff 60 eased:r:Mhhade.y,:.;^ 

fob late under tlA law- of limitation 'even if she washed to do'so/ : 
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On the 31sfc August, 1900, the Court of fi.rst inGtaneo ucchhGl 
hilcr alia^ in disposing of the suit, that Balahai is heir to tlio' 
property in dispute (and therefore the legal representative of 
the deceased original plaintiff MabadoA^). TIic Subordinate 
Judge remarked in his judgment: Mahadev’s death Iris 

sister s daughter, the only surviving issue in the family, must 
succeed. BhivTabai as the widow of Jagoba can have no locus 
slaudi. She has not contested for it. If she likes she maj" do 
it hereafter. But she cannot remain silent and allow defendant 
to devastate everything bocaiiso he is her sister's Irasbjind:'^ 

Though the first issue in the suit -was worded as alroad;^ 
.eieseribeci, the question was treated as one wdietlier Balabai is 
the heiress of Mahadev and thus entitled to the plaint property, 
:,and' it: 'was on this basis that the issue was decided^ in the^ 
aflirmative and the claim to the landed property aiid to part of 
the::'CasL ■ 

The first defendant appealed, making Balabai (the substituted 
plaintiff) and the remaining defendants, responrients in the appeal : 
and his first ground of appeal wavS that the first Court erred in 
holding that Balabai is the legal rcprcsentati^\'c of deceased 
Mahadev Narayan. The lower Appellate Court, without dealing 
with other issues in the appeal, framed tlic issue wliother 
plaintiff is ihe heiress and legal representati\'o of deceased 
Mahadev Harayan, and deciding this in the negative reversed 
the decree of the Court of first instance and dismissed Balabai^s 
suit. 

Balabai now appeals to this Court, and her pleader conceded 
that if Bliivrabai is the widow of a cousin of MahadevVi fatiier, 
then slifj is the nearer heiress to AMiadev and excludes Balalaii. 
At first the only position taken by appellant'^s pleader was tlnit 
the lower Appellate Court, tlioiigh it decided that Balabai is not 
tlic heiress of Mahadev, liad not explicitly said tliat Bhi\'i'abai 
is proved to be the heiress^ 

On tluit point I think that the lower Appellate Court has said 
enough to show that it held it proved that Bhivrabai is tl ‘0 
widow of Mahadev’s fatherbs first cousin. This is the oidy 
'iukdligible coiieliisioii to bo drawni from the judgment of the', 
lower Appollato, Court. We have here a clear finding of iact, 
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and no conditions alleged which can prevent such a finding from 
binding the appellant in this second appeal. 

Blit later in the course of the argument a pointy not based upon 
any of the grounds in the memorandum of appeal^ was brought 
forward, that there had been an error in the procedure of the 
Court of first instance (as to which there was no cross objection 
in the lower Appellate Court). The point thus taken at the 
hearing of this second appeal was that there was a dispute 
in the Court of first instance whether Balabai is the legal 
■ representative of Maliadev (original plaintiff deceased), and 
therefore the Subordinate Judge, instead of proceeding wdth the 
suit, should have followed the procedure prescribed by section 367 
of the Civil Procedure Code, which runs as follows : 

If any dispute arise as to wlio is tlie legal representative of a deceased 
plaintii'F, tlie Court may either stay the suit until the fact has been dcterinincd In 
another suit, or decide at or before tlie hearing of the suit "^vho shall bo admitted 
to be such legal representative for the purpose of prosecuting the suit. 

The arguiiieiit is somewhat elusive, because there were two 
disputes each of which is sought to be treated as a dispute 
coi’ered by the provisions of section 867, and, socondlr, because 
the wording of the first issue in the Court of first instance 
diverts attention from the real basis on which that issue was 
decided, namely, whether Balabai is the heiress of Mahadev* 

One or the disputes sought to be treated as covered by 
section 367 is Bhivrabafs assertion on 26th August, 1900, that 
she is the widow of a first cousin of Mahadev^s father. This 
assertion was made two years after the period of limitation for 
applying to have her name substituted for 2ffahadev^s on the 
record had expired. It was not accompanied by any such 
application, and the Subordinate Judge's judgment leaves it to 
he inferred that she was not willing to have her name eiitcivtl 

order to proceed with the suit. If Balabai had not made her 
own application in time, the suit must have abated. If Balabai 
had not so applied and the suit had abated (see sections 8614166), 
then, of course, the suit might have been revived unclea* the 
conditions set out in section 371 ; but the >suit neither abated nor 
was dismissed (see section S70) under Chapter XXI, and we arc, ^ 
therefore, not concerned with section 371. I am unable to see,.' ' 
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vBow^.vaS' to. tliis part of tile case . there is, such a dispute as , is ' 
:vco:yered by section . 367. 

Then it is said that the defendants;, by raising the issiie 
'^STliether the lieir-plaintifF is not the legal representative of 
deceased plaiiiti'fF Mahadev Narayaii/' created* such a dispute as 
is covered by the provisions of section 3G7. 

There would be some inconsistency in treating Bhivrabai^s 
assertion of heirship as a denial of the right of Balabai to be 
treated as legal representative of Mahadev^, and in refusing to 
treat the issue just quoted as bringing in question Balabai^s 
right of lieirship. This issue^ as alreadj^ shown/ was treated in 


both the lower Courts as bringing into issue Balabaih right of 


heirship^ and the decision in both Courts was on that basis^ 
though the lower Appellate Court refrained the issue. Ealabai’s 
name had already been substituted on the record for Mahadev^S; 
and the defendants did not apply to have it struck otf], but 
were content to let the suit proceed with Balabai as substituted 
plaintiff, and to go to trial on the issues subsequently framed 
and recorded* If the defendants had instead asked for Balabai’s 
name to be struck off the record^ and the Court had refused such 
application; then there might have been room for contending 
that such a dispute is covered by section 367; if that section 
does not refer merely to rival claimants to be entered as legal 
representative of a deceased plaintiff. But even then the msTter 
would be only important as to whether there would have been 
a regular appeal from such refusal or an appeal under section 588; 
clause 18. read with section 867; rather than an appeal under 
section 585; clause (2); read with section 82 --where a person has 
once been admitted to the record ^as legal representative of a 
deceased plaintifi that person is a party^ and any dispute 
raised ifder ]}arie^3 as to that substituted plaiiitiff^s right of 
representation (not inlieritanee) so as- to have such substituted 
plaintiff struck out comes properly under section 32 and not 
under section 307 of the Code. 

If sections 365; 3G6; 367 are read together I think that they 
show affirmatively that the dispute contemplated in section 367 
is a dispute as to who shall be admitted to be such legal ^ 
representative for the purpose of prosecuting .the^^siiit/^ /fhefee 
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are tlic very words at the end o£ section 367. If section 367 bo 
read with section BSS^ clause 18^ I think it becomes clear that; 
the dispute contemplated in section 367 is not an issue on the 
merits framed and recorded between a plaintiff and defendant. 

Baiabai claimed in her application of 2Srd May, 1899, to be 
heiress of Mahadev, and tlierefore to be his legal representative, 
and the question, whether she was lieircss of Maliadey, became 
the main issue in the ^suit in which the Court on Jier owni 
application allowed her name to be entered in place of Mahadev. 

Section 367 provides that, when a dispute therein con- 
templated arises, tlie Court may either stai/ the smt until tlio 
([iiestion who is the legal representative has been determined 
ill anoihcT mil or decide itself who shall be admitted, &c. ; and 
section 588, clause (IS), provides a right of appeal from orders 
under section 367. Rut it is diflicult to sec how such provisions 
can apply to an issue on the merits framed as between the 
parties to the suit after a new plaintiff has been admitted as 
legal representative of a deceased plaintiff to prosecute the suit, 
and no application is made under section 32, 

If, on the other hand, the dispute meant in the argoruoiii 
is the belated assertion of Bhivrabai, Iiow could the Court deal 
with such an assertion on a dispute under section 367 when 
Bliivrabaifs name even did not transpire till two years after any 
application of hers to bo entered on the record, even if made, 
must ha^'O been at once rejected as time-barred ? 

I do not think tliat the words for the purpose of prosecuting 
the 'suitd^ or any other .words in section 367, prevent the issue 
whether Balabai is the nearest heir of Slaluidev being aiijiidicated 
In the present case- v/Meii she has been allowed to prosecute iijvni 
'to :this" Court. .e be 

The cases Bhikaji y. l?nrsfwta)B^'^ and Jlfhn v. Bhuim''- 
do not say that a dispute within the meaning oi section 367 
need not be between persons.. claiming to rej.u'osent tlie docrn-siitj, 
plaiiitiftf 111. the Madras case, Siibh(ii/^*a \\ Savdimihiyfiar/^'^ 
this was said. But if that case be examined, it will be seen that 
the dispute w'as between an alleged adopted son who cliiiiiiud 
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to have his name siibsfcifciited for a deceased p]aintilT_, and on the 
other side a defendant who claimed that the right to sue did not 
survive as the deceased plaintiffts share had passed to defeudant 
::':'by';snrviv:orsliip. The District MiinsifF 'refused the "applicatioii 
of the adopted son to have his hiainc entered^ holding that the 
right to sue had not survived. The District ' Judge concurred; 
and held that no appeal lay against an order that tlio right to 
sue had not survived (section 3G5 allowing such applications for 
substitution of names only where the riglit to sue survives). 
The Madras High. Court decided that an adopted son is the legal 
representative of the persons to wliom he is adopted; and 
section 371 would prevent the institution by him of any fresh 
suit; and treated the order of the Munsift' as an order within the 
meaning of section 367. 

In that case up to the stage of second apii'cal the adopted son 
had not l>een made a substituted plaintiff; and there had been no 
adjudication inter partem that the adopted son was not the heir 
to the property in dispute. 

If the Madras case; Subhayya v. Saminadayyar^^^^^ bo compared 
with the Bombay case,, Bhikaji v, it will bo found 

that in both tliere was a refusal to substitute tlio name oi a soil; 
adopted in the former and a minor in the latter casc; in place of 
a deceased plaintiff; and an order was made under section 366; 
Civil Procedure Code, for abatement of the suit. The ?vliidras 
High Court ruled that the adopted son liad a right of appeal by 
treating the matter as a dispute within the meaning of section 367^ 
The Bombay High Court did not suggest that section 367 could 
be used so as to give the claimant plaintiif a right of appeal by 
reference to section 367;, but -trealed the order under section 368 
as virtually a decree within’ the meaning of section 2 of the 
Civil Procedure Code; and; therefore; held that tliere was a right 
of appeal So far, therefore; the Madras decision is at variance 
|wlth/the 'ab of this Court. 

In the case of IMen CJmnder v. Shamaehur}}/^'> Lord Wesibiirjg 
,who delivered the judgment; said s ^^This case is one of consider- 
able iuipoftauce; and their Lordships desire to take advantage „ 


m,. 
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of it for the purpose of pointing out the absolute necessity that 
the determination , in a cause should be founded upon a case., 
tbeilhehM in- the. pleadings, or involved in, or consistent' 

' ' 'With,^ This is quoted with approval by 

Sir- Barnes: Peacock in the case of Mylapore Y. Teo 

Throughout the pleadings in all three Courts there in no 
'A, suggestion that there -was any irregularity in procedure, far less 
that there, was any such error preiudicing the appeliant Jlaiabai* 
Mahadev instituted the suit to x’ecover certain property clainiiug 
it.,'as lieir of one Moreshvar, deceased. "When Mahadev died, tlien . ■ 
'C.Balabai claiming to he heiress of Mahadev applied, calling herself _ 
heir-plaintiff,” on 23rd May, 1899, within the period of iiinitatioii 
: prescribed, to have her name, substituted for j^fahadev’s, 

Her application was granted ex parte on 5tli June, 1S99, and e^’er 
since she has remained on the record as substituted plaintifn No 
y,:;on 0 -else has ever' applied to prosecute the suit and any, 

: ■ application has long ago become barred by the law of limitatibiy;:C 
■ The defendants could have applied under the sec^oiid panagivipl^^^ 

' of section 366 to have any nearer heir substituted, but did not so', 
...appljq and any such application is no'w .long since barred by /.v 
■;- 'la.w of limitation. The defendant.s could presumably liaae askcil. 
s,,; under' section 32 of the Civil Procedure . Code for Baiabai^s::;,'iiath|t 
to be struck off if she is not the legal represe,ntative:'of "M|diadel§^^^^^^^ 
;but they never .did this, ■ ^ On the,8tli August, 1899,- theMefeiiia^^^^ 
No.' ,l filed this, written statement, saying, he, .did, 
whether. Balabai is the: nearest heir or not of. Mahadev':'.-an.d:'did^^^^^^^^ 
.'not admit that' she was, and the suit ' proceeded' ' and Balabai 
remained on the record as substituted plaintiff' ever si.nee..: ' 

The defendants, suffered her to prosecute', the .siiit^na'ici. ',weiA:b,,b 
:Content that the suit should pinceed wfith Balabai n.s hub^titutcil 
,;'plamtiff‘. They cannot now say that, the suit slujuld not. 
been proceeded with.wutii, Balabai as plaintiiL Balabai cannut'' 
now say, after she has been , substituted as plaiiiliffem her own 
application, and- has prosecuted , the suit as plaiiit;ij‘b that tlio 
Subordinate Judge should have' held some sort of proceeding by 
ascertain if she is the legal representative ol: l!'ah?.ii]L**o, ui' ,diouI.d 
have stayed the suit under section 36'7 iiioreiy because the 
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defciKlant fjikl not aclniit tliafc she was the nearest heir of Maliailcw 
The defeiiiiaiits apparently ecaicctlcd that Maliaclev 'was liie Iieii: 
of Moroshvar and that the estate of Moreslivar woiilil *ji) to tlic 
nearest heir of Mahadev, 

Though the first and main issue on which the plaiiitiif .BaJabai 
and the defendant went to trial was worded as already- srt uu^ B. 
was evidently understood by the parties^ and was treated^ as 
raising the question whether Balahai is the nearest Iieir oi 
Mahadev* In that sense this issue was decided in the Cnurt of 
first instance in favour of Balabai. In the lower Appellate Court 
it wnxs decided that there is a nearer licir of ohuireUwq one 
Bhivrahai, It is conceded by Balabai's pleader that if Bliivrabai 
is 'the widow of the first cousin of ilahadevts father^ then she is a 
nearer lieir to Mahadev than Balabai. But this is what the 
lo-wer Appellate Court has decided, that Bhivrabai is, and Ba-labai ' 
is hound by that finding nf fact.' 'As Balabai is, according to" 


'thiS;hhdiiig, . a more distant heir than BhivrabaL the na'use of 


l;aetiOn,;did not survive to Balabai, and it matters not' whether .'she 
is the legal representative of .Mahadev or not, ■ if the pl'a:i.i..i.t''. 
':;prdp.erty. never vested in her. In order to succeed in this suit:' 
^■Balabai had'to prove that she is the nearest heir of Mahadev. 
.'This w-'as auquestion on w the parties to the record invent tO'' 
'tri'aly.ancl I think that it rvas open to both the Co'urts l.}elow to 
decide theusiiit on this issue. It is difficult to. see wliat can be 
.gained by sending the case, back in order that this issue, "V’itai. .to 
'tlie.siiceess of Balabai in this case, may be coirverted. in eitl'KO'' of 
tlie./iower Courts into a question' whether Balabaib name ii\ 
,'..su'b.,Stitiitecl.plain.titF should be. struck off'' the 'reconb Iliere seems 
to be ground for holding that this ■ caniiut 'bo doue and ouglit 
not to be done, at this stage of Ihe case, even if it were not 
sacrificing substance to, m.ere form. ' : 

Looking to the finding -of fact recorded by the lower xlppdlatc 
Court; I W'Ould confirm the decree appealed ' against. If the 
contention is that Balabai must succeed in tins case if she is eho 


legal representative of Mahadev, though not his heir, I think 


for the reasons already stated, on:' the 'aiitliorit-p of the 1? 


rrvy 


FoLABAi 

.‘■i" -j-SjsS' 
a.iisj'sn. 


Council decision in. Isken Chmiler v. Shanmchmi^^^ already ciLud, 


(I) (1870) .11; Moore's I. A, 7. 
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that this plea^ which was ■ nowhere taken in the lower Courts or 
in the grounds of appeal to this CourC cannot now be critertainoiu 

Oil the merits^ I see no, substance:,. 
when the mere admission to prosecute a suit as legal ropresem 
tative docs not give a right to the relief sued for. i£ .Balabai is 
not the nca.rcst heir^ then the property of Slahaclcv has never 
vested in her even though she be allowed to sue as his 
representative. Moreover; it follows from the Jovrer Appellate 
Court’s finding on the facts that she is not the legal representatis'e 
of Mahadev. Her claim to bo his legal rcpresentati^re vras based 
on her assertion of heirship as niece. She "was admitted to 
prosecute the suit; and the main issue on veliich she went to trial 
was really whether she is the nearest heir. The result is an 
adjudication inter partes that one Bliivrabai; a nearer heir; exists 
and tliat Balabai is neither next heir nor legai representative of 
;Mahadev.s -.'■'■/■■■'/d: 

Owiiig’ totiic nhovo cliffci’cnee of opinioii, the caso vas reh-rred to Cluirdii* 
varkiir, J.; iiiidor scclion 576 of tlio C^ivil Proceduro Code (Act XIY of ISS‘2). 

Sitararii 5. l\Ukar for the appellant Balabai (plainiiff) It is 
' 'clear "'that Balabai, as the ■ -daughter of IMaliadev's sistep, 'Is 
Mahadev^s heir : Maync s Hindu Law, page 700. The defendant 
has no title to it at all. 

Blit apart from tlie question of Eaiabars rigiit, -u'e submit 
that the lower Appellate Court was vrrong in raising tlie question 
and dismissing the suit. Balabai had been ]>iacecl on the record 
under section 365, Civil Procedure Code (XIA'” of 1882), on iiei: 
.aiiplication. No other person has ever applied to represent the 
.. deceased Mahadev. Bhivrahm, no doubt/ at the Iiearing in the 
cCoiirt of fir>st instance, stated that she was tlie iviJow of »ra.gobn. 
tiie f^T^st eoiisin of Mahadevis father. But sljo niid not elaim, P) 
Adpeseiit .Maha^ in the- suit. The lower Appellate Court 
edlsiBis'sed .the suit, because in its opinion Balaliai liad Uid prinuH] 
.heir of the plaintiff Maliade^v But that was 
not the question -at the hearing. The suit was liroriglit by 
Mahadev, and Balabai had been placed on the re( 3 onI after Ins 
deatli to represent him. No appeal wan iiiaile against the oahr 
placing her on the record, under section 588, clause (l8), of the 
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Cml ProeeAlm'^ Codo (Act XIV of 1882). The suit was deckled 
/ 'on the merits by the first Court, and in appeal against that decree, 
'110 'objection could be taken against the order placing Balabai 

that the order aifected 
case: see section 59 1^ Civil Procedure Code.. 
(XI V of 1882), That was not shown: SanJcaliw MnrlidliarS^^ 
The procedure of the lower Court was vu'ong: BliiJtaji \\ 
Pursholam^^^ : VUhu v. Bhimap'^ 

Gangaram i> . Rele for respondent (defendant 1 ) -“A sister’s 
son is a lanclJm^ and oven as such he cannot inherit unless all 
the Bapindafi are exhausted. A sister’s daughter is not oven a 
'^'bmdlm and is not an heir : West and Biihler, page 47ik Balabai' 
Mahadev’s heir. Bliivrabai is the widow of 
Jagoba, who vras a golraja of the deceased Mahadea". Bhivrabai 
is, therefore, also a gofraja^ and would exclude a landhn and 
iniicli more one who is not a uaudlm. 

If, theri^ Balaliai did not inherit Mahadev^s prope.rty^ she had 
no right to represent liirii. She is not tlic rightful owner. Tlie 
defendants arc in possession and arc entitled to hold it against 
eveiy one but the rightful owner. 

We had no notice of the order placing Balabai on the reconl 
and so we could not appeal against it. IVo riiiestioned her riglit 
in our written statement, and when wc appealed against tlie 
decree wc oljectod to the order. 

Cii'ANDAVAEiKAig J. : —The facts, which arc necessary for the 
determination of the question on which Batty and Aston, JJ., 
have diflercd, are not 'disputed, .^aiid are.'shortIy ,a,S'. follows 
' Tlie suit was brought by Mahadev as the cousin of Moresh- 
var to recover certain property from the defendants. The 
plaint was filed on the SOth of November, 1S97. On the 11th of 
November, 1898, defendant No. 1 applied foi* and obtained time 
i to put in liis written statement. In the meanwhile, Lc, on 
'the 27tli of February, 1899, the plaintiff Mahadev died. Tlic 
y present appellant, Balabai, applied on the 23rd of May, 1899, 
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under section 365 oE the Civil Procedure Code^ to have her. 
name eiiterecion the record in place o£ the deceased as his legal 
■ ^'representative. ' She was brought on the record Gii.the,„..5tii: G.f, 
Jiine^ 1809^ without^ apparently^ any notice to the defendant or 
■■'■k on his part. On the 12tli of July, 1899^ the pleader, 

of defendant No. 1 put in a pursliis, stating that Balabai 
should not be allowed to prosecute the suit in forma ]}cmpevU, 
No question was then raised disputing her right as the legal 
representative of the deceased. 

On the 8th of August; 1899, defendant No. 1 put in his written 
statement; in which for the first time he stated that he did not 
Icnov/ whether Balabai was the heiress of the deceased plaintiff 
Mahadev, as alleged by her. Issues Vv^ere raised on the 16th of 
Amo'ush 1899, and the first issue -was whether the heir» 
plaintiff Balabai is not the legal representative of deceased 
plaintiff Maliadov Narayan.” Evidence was taken on that as well 
as tlio other issues^ and the Subordinate Judge, in the Court of 
first instance, finding all the issues in favour of the plaiiitlfi^.''^' 
gave Balabai a decree entitling her to recover possession of the 
property in dispute from defendant No. 1, and awarding her 
costs from defendant No. 1 porsonallj^ and from the estate of 
defendant No. 2^ deceased. The Subordinate Judge, in recording 
a finding inBalabafs favour on the first issue which related to he}‘ 
representative character, said : 

Kow as regards piaintli^’s lieirsliip, defendant 1, tlio chief opponont, has no 
riO¥/Iedge of tlie hdrs of the deceased Moroshvar. Still he denies plaintiff’s 
right. No person lias eorae forward to opjioso plaintiff's right or to he added 

co-plaintiff, thongli the suit has boon pending for three yera's. Even witness 
Jlhivrabai, who is put fomvard as the. nearest heir, did not come forward tt) give 
Iier evidence or to put her claim till the last day. It is a wonder how slie was 
cited, if defendant 1 did not know her jiedigree or that of llloroshvar. Her 
sister is given in marriage to defendant 1. He, therefore, must havo |)ut Iier ii|>. 

From tills decree the first defendant appealed to the District 
Court at Thaiim The appeal, was heard before Rao IJalithiiir 
T, Y. Phadke, Subordinate Judge with Appellate Powers, and “ 
he raised only one issue, reserving others. The only issue raised ' 
was whether plaintiff is the' heiress and legal representative 
of deceased Mahaclev Narayan ” ■ On that issue lie held hi the 
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■ ' Tiio '(piesfcioii is whether 'the 'lower' Court eoiilcl 
: g7}: iiito to the representative character of Balabai 

and reject the suit on finding that she did not hold that character.’^ ' 
The determination of that question depends on sections 365,y'' 
367 and S91 of the Code of Civil Procedure. Under section 865^. 
where a sole plaintiff dies^ his legal repi^esentative, 'where the 
right to sue survives^ may apply to the Court, and the Court 
shall thereupon enter his name and proceed with the suit. The 
:,diity':o£mn the name and proceeding with the suit is 

' imposed on the Court in imperative terms by this seetion^j only 
where the person is either admitted to be the legal representative 
of the deceased or where no dispute is raised as to his represent- 
native character. Here^ when the application was ' made by 
'.' Balabai^ it is true there was no admission of her claim. Nor 
■; was. there any question raised then dispiiting it;, and the Court 
entered her name on the records ■ ' 

.'■'. ' '’..It. does, not appear^, however^ that when the, name was ,, so' 

: entered the first defendant had any notice of Balabai ts application. , 
;tlhwa the it appears that when the case v/as called 'o.p' ' 

...mn .the .24th of M'arch; 1899^ it was adjourned. to the 2§th of J'line, 
.'-hut before that;, viz., on the 5th of June, Balabai made her 
;'applicatiori to be put on the record as the deceased plaintiffs 
.legal represeiita'tive, and the Oour't granted the applica'tion.- 
This must bo presumed to have been done without anj?* notice 
to and behind tlie back of the first defendant, because, as I have 
sai<h there is nothing to show tliat the defendant had notice of 
Balabai's application. When the Court ordered her name to be 
cntcjrcd on the record, without notice to the defendant, it was 
The act of the Court. But ^"'an act of the Court shall prejudice 
'no man ” {Moor w and the defendant had a right to 

' question tliat act in proper time. 

But when after that, the ease was taken up on the 26th of June, 
^8Dt), then at least the first defendant had intimation of BalabaFs 
claim, as appears from the fozmrna. Notice was ordered to issue 
to him wliy Balabai should not be allowed to prosecute the suit as 
a ‘ pauper. He raised no dispute as to her right to prosecute tlie 
suit as the legal representative of the deceased plaintiff, Neither 



v:;: 

OH the 26fcli of June, 1S99, nor on the 12th of July, 1899, when the 
suit was taken up, did he deny Balabai’s right as the heiress and 
legal representative of the deceased plaintiif; and the Court passed 
an order in the presence of the pleaders of the parties allowing 
Balahai to prosecute the suit in foruia x^cmpcrls. 

From this statement of facts, which appear from the romama, 
ib is clear that the Court was right in acting under section 305 
of the Code in entering Ba-labai's name on the record. 'Wliatever 
error it had committed in the beginning was wmivod by the 
defendant’s conduct, and the act of tlio Court stood complete so 
as to fall properly within the requirements of that section. 

When there is no dispute as to the applicant being tlie legal 
representative, the procedure prescribed by section 3G5 is to be 
followed” (Mudnswemi Ayija)\ J., in Otila v. BeoyKdhee^^ ). d'hat 
procedure was substantially followed here. Having acted under 
that section, the Court was bound under it to proceed with the 
suit. 

lYhat the Subordinate Judge did, liowever, subsequently 
was this. After the suit Iiad been called on and adjourned 
on several dates, it was taken up on the Sth of August, 1899, 
when the first defendant put in his written statement, in which 
lie substantially denied for the first time Balabais riglit to 
prosecute the suit as the legal representative of the deceased 
plaintiff. The Subordinate Judge raised issues, the first of which 
was in these terms : '' Whether the heir-plaintiff Balabai is not the 
legal representative of deceased plaintiff Mahauev Narayaii.” 

The circumstances under which this issue vras raised are noml 
as follcws in the wznama : 

111 tlu^ OYi'iit of a dispixto being raised b^riho defoiidanti iliat pl-iintilf BaJitbaj 
is not tliG legal representative of the deceased pleiuHff llali-.uleY hit 

that some other person is the legal representative, it was neccssruy to decide 
that question before raising the issues. Therefore the suit was adjoiiiiied to 
tills date for the purpose of raising* issxxes, anti for liearing. Eat no such tlispute 
having proceeded from the defendant, there is no reason lift for making any 
iiKluiry before iho raising of tiio issues. Therefore the is«uos arc raised to-day, 
IGth August, 1899. 

This endorsement made in the rosnama is rather olwcnrely 
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worded« It is not quite clear what the Subordinate Judge 
-meant : whether he meant to hold. -.thatj because the defendant, 
had not raised the dispute before the raising of the issues^ he 
must be taken to have admitted Balabai’s right to prosecute 
. the suit as the deceased plaintiff Mahadev's legal representative 
and tlie suit must be heard on the merits^ or whether he meant 
that although no inquiry as to Balabai's riglit had been held 
.the raising of the issues — 4. before the case came on 

the defendant had not raised any dispute/ 

■ yetj as he raised a dispute at the hearings the inquiry as to 
it should take place with the inquiry on the merits. I construe 
A,;, the endorsement to mean the latter. In my opinion the Sub- 
v:: A,. ordinate Judge intended to proceed under section 367 of the -' 
A,.':'-"Gode. . 

A, ■■■a:. It.' is urgedj however, that the Subordinate Judge did .not 
proceed and could not have intended to proceed under section 
367 when he raised his first issue, bringing into controversy 
Balabai'^s right to prosecute the suit as the deceased plaintiff 
Mahadev^s heir and legal represontativew In support of this 
argument I am asked to take notice of what the Subordinate 
■’ Judge actually did. He had entered Balabaits name on the record 
under section 365 ; he raised the issue after the defendant had put 
in his written statement : he did not decide it at or before the 
hearing ; but as a matter of fact having raised it vrith other 
issues which related to the proper merits of the suit itself, he 
decided it them. I am asked to infer from all tliis that 
the first issue was raised simply because the Subordinate Judge 
and the parties intended to make the question of Balabaits 
heirship a question on the merits, and not a preliminary question 
/'under section 367. I cannot, howe¥er, read the terms of the 
endorsement in that way. The date on which the endorsement 
was made had been fixed for the raising of issues. The Subordinate 
Judge says that It had been so fixed with a view to decide in the 
meantime the question of Balabai^s right as the heir and legal 
representative in ease the defendant should raise it. The 
defendant, however, did not raise the question till the case was 
' ■ taken up on the date fixed for issues. Therefore, the Subordinate 
Judge thought it was of no use adjourning the case for the issues 
and making an inquiry into the question beforeliaiicl, but that 
the two might go together, . ;■ , 

-h/ ^ , A A,:- 

A' A' , ' ' , ^ ' - , ' 
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That is the coBstruction- .1 put .upon the endorsenient® Moreover, 
if I can attribute the action taken by the Subordinate Judge to 
some section in the Code, I ought to so attribute it instead of 
speculating about it and ascribing it to something not warranted 
■'"/expressly by tlie„ Code. The question of Balabai^s, right iO:;/ come:: 
in as the heir and legal representative of the deceased plaintiff 
could be dealt with, according to the Code, either under section 
365 or under section S67. The Subordinate Judge had dealt 
with it at first under section 365, under the impression, -which 
was of course correct as matters then stood, that there was no 
dispute. But at the hearing a dispute was raised and he raised 
an issue on it. That could bring the question under section 367 
and no other. It is true the Bubordinate Judge did not decide 
the question at or before the hearing as required by that section : 
that;, however, was only an error in procedure, and a mere error 
in the procedure prescribed by a section does not justify the 
conclusion that the Court did not act or purport to act under it, 
if it is only under that section that "the Court could act. There is 
no other section which gave the Subordinate Judge jurisdiction 
to try the question, and treat it*. as part of the merits of the suit. 

It should be borne in mind that|jthe Legislature has studiously 
provided a special procedure for certain questions wLich arise in 
connection with a suit where those questions are only prelimiimry 
stages in its determination. The object evidently %?as to prevent 
such questions from embarrassing the proper merits of the suit 
itself. When a plaintiff dies, the suit cannot proceed because 
tiiere is none suing. The Legislature provides that his legal 
representative can come in his place ; wlieii he is allowed to come, 
the defect is made up, and there is a suit to proceed. The suit is 
' then a suit on the merits, Court has no jurisdiction after that 
stage has been reached to go back and inquire into the riglit of 
the legal representative to proceed with tlie suit side by side with 
an inquiry into the merits. Such twofold inquiry is bad, becaiiscr ’ 
the Court proceeds in that case with the suit wdieii there is no 
one suing or allowed to sue. The contention urged before me, ' 
that in this ease Balabai was form&U^ put on tlie record uiuJef ' 
section 365, but that the Court and the parties left her right to be .. 
determined in the suit itself, is opposed to the very scheme of ' 
the Code of Civil 'Procedure. ,if the, Court and the parties acteeb; 
contrary 'to the Code, and if the irregularity was cured , by the ^ 
consent of the parties, /'it could only be cured to this extent^ ’ that '''' 
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■■'■tlie.vOoBri iBUst be, taken to have exercised jurisdiction itncler 
section S67 if' not under section 365.' I can.see no valid 'ground 
for holding that the Court could treat the preliiniiiary issue 
(without the determination of which there was no suit to proceed 
and the suit could not proceed under the Code) as an issue on the 
merits of the suit and not under section 367. There is nothing 
in the case to show that the parties asked the Court to treat 
that issue as a suit on the merits j and the mere fact that it 
was raised with the issues on the merits is not^ I think^ sufficient 
to take it out of the category within which the Code of Civil 
Procedure clearly says it should falL 

As^ however^ the Subordinate Judge had already entered 
Balabai'^s name on the record under section 365 and as the 
defendant had not questioned that order at the earliest opportunity 
when he could have questioned it/ his jurisdiction was exhausted 
and the subsequent action taken under section 367 is ojoen to 
question. But assumiiig that in allowing the question to be 
reopened at the hearing the Subordinate J udge acted rightljq he 
was in error in not conforming to the provisions of section 367 
which require that the dispute referred to in it should be decided 
at or before the hearing. Here the Subordinate Judge tried the 
issue under section 367 with the issues on the merits of the suit 
and disposed of thorn all together in favour of the plaintiff*. So 
far as he decided the issue under section 367;, the decision was an 
order appealable under clause 18 of section 588 of the Code. The 
defendant could have appealed and got it set aside, if he had 
proceeded under that clause ; but; instead of appealing against 
- the order only^ he appealed against the decree passed by the 
Subordinate Judge and it was on that appeal that he questioned 
the order passed under section 367. Section §91^ however, lays 
down the limits of the right of an appellant to question such an 
order. He can question it only on the ground of any error, 

' defect or irregularity in any such order affecting the decision of 
case/’ In SanJcali v. MarlidhaTO^ the Allahabad High 
Court interpreted the section to mean that the error^ defect; or 
irregularity should be. in procedure or in law, not in matters 


pt fact j a^ that hyeh then,. :*.e. where there is ariy defcet^,^ 
in procedure or in law, it should be such as to affect the decision 
of the case. There was, no doubt, an error in procedure so far 
that the Subordinate Judge did not pass the order under- 
section 367 as required by that section, hut dealt with the 
question of Balahai^s right to he treated as the heir and legal 
representative of the deceased plaintiff along with tiro questions 
affecting the suit on its merits. But has that erroneous 
procedure affected the decision of the case? The argument 

urged before me by Mr. Rele for the respondent was that it did 
affect tiro decision of the case, inasmuch as, if Balabai was not the 
legal representative, the suit should be dismissed. But there is 
no provision in the Code which says that a suit should be 
dismissed, if a person claiming as the legal representative of the 
deceased plaintiff in it fails to prove that claim. The question 
of the dismissal of the suit stands on different considerations 
altogether, according to the Code. If no person comes forward 
and applies to be put on the record within the period prescribed 
by law after the plaintiff^s death, the Court has to proceed under 
section 366, There is no other ground urged to show that the 
erroneous procedure observed by the Subordinate Judge in 
passing the order under section 367 affected the decision of the 
case. The evidence taken as to the merits of the suit, i.e, as 
to the deceased plaintiff Mahadev’s right to the property, ^ras 
considered by the Subordinate J udge apart from the e\-idence as 
to Balabai’s right to be treated as his legal representative. It 
cannot he said, then, that the latter evidence influenced the 
decision of the case on the merits of the suit. 

Under these circumstances I am of opinion that the Subor- 
dinate Judge with Appellate Powers eommifcted an error in law 
in reversing the Subordinate Judge's decree and dismissing tlio 
suit on the ground that Balabai was not the heiress and legal 
representative of the deceased plaintiff Mahadev. 
ii I reverse the decree of the lower Appellate Court and remand 
the case for a decision by the lower Appellate Court on the merits, 
.Costs to abide the result. ' 

Decree reverml. Case remanded-. 
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Before Mr. Justice Tyal)ji. 

JEllANGIU ¥. ClTRSETJi, Plainotf, The SEOBETAEY’ of 
STATS FOE IFDIA ih .OOUJSTCIL, DEFEFDAKT.^i^ 

Jurisdieiloii — IDcfamatlon in Government Besohotion — Becvetar^ of SkUc^ 
liability of to he sued— Governor and Members of Council , liahility of— 
Act of State — Government servants, poivers of Government over — Liability 
to he dismissed or censured — Discovery — Privilege— Prlcilcrjcd document 
— 0/Jicial communication absolutely privileged — Notice of suit, toJiat is 
siafficient — Civil Procedure Code {Act XIV of 1882), sections 416 and 
424. 

Tiio plaintiff, who was Hnzur Deputy Colloctor of Poona and as such exorcised 
magisterial and revonno functions, sued the Secretary of State for India in 
Council for clo£arnoiion» The alleged defamation was contained in a Eesolutioii 
of the Bombay Government dated the (ith November, 1899, which, after reciting 
the substance of certain pajjers which hadlbeen laid before Government, stated 
that, after careful consicleiatioii of the facts disclosed in those papers and of the 
explanation tendered by the plaintiff, the Governor in Council had “ come to the 
conclusion that llie plaintiff had been guilty of misconduct reflecting gravely 
on his reputation for honesty and trustworthiness.” The Ecsolutioa then set 
forth the penalties iallicted in respect of tho said misconduct, The defendant 
(inter aUci) contended that the suit was not maintainable. 

Meld, that tho Court had no jurisdiction and that tho suit wr*s nut maintain- 
able on the following grounds : 

(1) The Governor of Bombay and Atembers of Council arc by slalute exempt 
fimn the junsdlctlon of tho High Court so far as acts dune in Ihjir public 
capacity are eoncerned. That being so, no action lies against llie Secretary of 
State for India in Council in respect of such acts of tho Governor and Members 
of Council. 

(2) The Secretary of State can only bofsued in respect* "of those matters for 
which the East India Company could have been sued, viz., matters for which 
private individuals or trading corporations could have been sued or in regard 
to tliosi^ matters for which there is express statutory provision. No suit would 
lie against the East India Company in respect of acts of state or acts of sover- 
eigiity, and thetoforo no suit In. respect of such acts lies against the Secretary of 
State in Council. 

(:3) The plaintiff was a public officer, whose employment was one which could 
only be given to him by the Sovereign or the agents of tlie Sovereign. Such 
public servants hold their offices at the pleasure of the Sovereign and are liable : 
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to dismissal at Ms ‘will and pleasure, if tlio power of dismissal is not limited by 
statutory proyision. Tbe power of dismissal includes ail otliex’ powers {e.g. of 
reduction or censure). It is opento Govemment by Eesolutioii or otlierwiso to 
censure or reprimand an office!’, > 

(4) Tbe Eesolutioii complained of by the plaintiff being an official communi- 
cation was absolutely privileged. It could*!! ot be put in evidence or produced 
in Court and no secoiidary evidence of it ;could be given. In respect of such 
official communications no allegation of malice is allowed and no proof of malice 
takes away the privilege. Ko action, tlicrcfore, could bo based on any libel, how- 
ever malicious, contained in the Besolution. 

It was contended for the defendant tliat the notice of action given by the 
plaintitr under section 424 of the Civil Procedure Code (Act XIV of 1882) was 
insufficient, inasmuch as it did not allege malice, ivhile in liis plaint the 
plaintiffi charged malice against the officers of Government who were parties to 
the issue of the Eesolutioii. 

the notice w-as sufficient. Buch a notice is sufficient if it substan- 
tially fiilfds its object in informing the parties concerned generally of the 
nature of the suit intended to be ‘filed. 

Suit for damages for defamation, 

The plaintiff was a member of the Provincial Civil Service of 
the Bombay Presidency, and in 1899 occupied the position of fourth 
•grade Deputy Collector of Poona in charge of the treasury. 

The defamation he complained of was contained in a Gov- 
ernment Eesolution (No, 7846) dated the 6th November, 1899, 
which, after reciting the substance of certain papers which had 
been laid before Government, stated that, after careful considera- 
tion of the facts disclosed in these papers and of the explanation 
tendered by Mr, Cursetji (the plaintiff), the Governor in Council 
had come to the conclusion that that officer had been guilty of 
„ misconduct reflecting gravely on his reputation for honesty aiM 
..trustworthiness. The Eesolution then set forth the penaities 
inflicted in respect of the said misconduct of the I'flaintilil 

Eesolution as set forth in the plaint was as, follows::.. /' : 






if: 




Official condnet — 

^ , Mr. J. M. Cursetji, Hiigur Doputy 

' f , „ , , Oolleetor, Pooku* 

'■CV'v,; ;:., Ko. 7846. 

, Bomhmj GmtUf 6th N0mmhet% 1899^ 

MemoKmcIum from tbo Commissioner, 0. B., Confifiential, Xb;}. 100, dated flitli 
August, 1899—Submittiiig alette, dated 1st Mem, from tlio Bislrkt 
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MagistetOj Poona, wlio brings to notice tho conduct of Kh4n Baliidur J. M. 
Gnrsetji, Hiizur Deputy OoUecfcor, Poona, in connection wiili tlic Inal of a case 
arising in tlie Ainbegaon Pefclia of that district, 'which, thoiigli referred to the 
Police for inquiry and reported by them as false, wis nevertheless heard by 
Mr, Cursetji ; states that the hearing was prolonged for over Sh months and 
that the result was merely a confirmation of the original report received from the 
Police ; observes that after the case was heard on various days the Magistrate was 
invited by the parties to pi’oceed to the scene of the alleged offence, and that 
JMr. Ciu’setji arranged to do so on condition that the cost of hia conversance "was 
paid by the accused and that of his clerk by the comjdainanPs jdeadcr ; and adds 
that the impropriet}^ of Mr. Oiirsctji’s conduct is most seriously aggravated by 
the fact that shortly afterwards he preferred a bill claiming travelling allowance 
for the very same journey and also allowed Hs clerk to do the same. 

Letter from the Commissioner, C. D., No. Oonfideiitial — 120, dated 30tli 
August, 1899. 

Memoranclum from the Commissioner, C. D., No. Confidential — 124, dated 7 til 
September, 1899. 

B.ESOLXTTION. — After careful consideri^tion of the painful facts disclosed ill 
tliese papers and of the explanations tendered by Mr. Cursetji, the Governor in 
Council has come to the conclusion that that officer has been guilty of miscon- 
duct rofiecting gravely on his reputation for honesty and trustworthiness in the 
following respects : 

(1) Improperly requiring tho accused person in a criminal case conducted by * 
him (Mr. Cursetji) in his Magisterial capacity to pay for the conveyance of 
himself and tlie conipiainant in the same case to pay for the conveyance of his 
clerk Bhange to the scene of the offence alleged to have been committed by the 
said accused, naine];y, to the village of Wachpe, distant some l>9 miles from 
Poona, and back, and in receiving himself from the defendant the sum of 
Es. 25 and in permitting Ms clerk Bhange to receive from the complainant the 
sum of Es. 1(3-12-0 in respect of the said expenses of conveyance. 

(2) In having after receipt of the said expenses improperly drawn bills upon 
Government and obiained from the treasury the sum of Es, 29-8-0 for himself 
and permitted his clerk to obtain Es. 14-12-0 in respect of the same journey* 

(3) Entering incorrect dates in his own travelling allowance bill in order to 
prevent objection being raised in audit to the drawing by liini of milcfi-ge 
allowance on at least one of the days on which he travelled. 

(4) 111 connection with the travelling allowance bill of the clerk Bhange 
deliberately signing certificates which he knew to be false. 

2. As regards the first and second charges, Mr. Cursetji*s defence is simply a 
denial of the impropriety alleged. Such a defence will not bear even the most 
slender examination. The impropriety of taking money on any pretext what- 
ever from X>artios to a Magisterial case under inquiry before him must be patent : 
to ally officer called upon to discharge Magisterial duties. As an experienced ■; 
Account '.’Offieerj Miv Oursefcji must be intimately conversant with Articled 1086 
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and 1087 of the Civil Service Eegnlations aiidMly aware therefore that he was 
Bot GD titled liiniself to make or to allow liis clerk to make travelling allowance a 
source of: profit. 

8. As regards the third cliarim, Mr. Carsetji asserts thatdoe erroneous dates 
were signed to by him through inadvertence. The fact that the errors resulted 
to ]iis advantage^ conjoined with the other discreditable circuiiistrs,nces of thes 
case, throws grave doubts on the credibility of this defence. It was also Mr. 
Cursetji’s clear clutyj as ho must have been fully conscious, to ])o scrupuionsly 
careful that the entries of dates on which he travelled v/ere absolutely accurate. 

4. As regards the fourth charge, it is shown that Mr. Cursetji (icrtiticd (1) 
that the amount entered in the clerk’s travelling allowance bill (Es. 14-12-0) did 
not exceed his actual travelling expenses and (2) that tliese expenses were 
Es. 16-12-0, whereas Mr, Cursetji knew as a matter of fact that the clerk’s ex™ 
penses vrere nil, that he paid nothing foi* the tonga mentioned in the bill, and 
that lie was convoyed free of cost to Waclipe and back by the complainant in 
the case. Mr. Cursetji thus actively abetted his clerk in committing a fraud 
on Government by passing a- bill and signing statements vdiich to his know- 
ledge wore false. His defence to these charges, that he signed the certlilcates 
by inadveitonco and believed on the assurance of liis clerk and office that the 
charges were justifiable, can only be characterised as puerile and incredible. 

5. The above four charges having been found proved against Mr. Cursetji, 
it has to be decided udiat notice should be taken of Lis niiseonducb The 
Governor in Council has most seriously considered wlietliei' the case wouhl he 
met by any punishment short of dismissal and has been mainly induced by 
conside, ration of Mr. Cursetji’s length of service (22-} years) and by compassion 
for those who are dependent on him to limit liis a, ward to the following penal- 
ties : 

(1) The reduction of Mr. Cursetji to the sixth grade of Deputy CoIIeciors, 

(2) The stoiipage of all further promotion for him. 

(1>) His cuiupiilsory retirement at the age of 55. 

(4) The refund of the amount of travelling allowance fraudulently drawn 
by him. 

Ck The ifiestion whetlior Mr. Cursetji should be permitred to retain Magis- 
terial powers sliould be referred to t-be Judicial Pcjiaririieiit, with ilie Intima- 
: ' tiori that facts' proved under the first charge aiid tim 

allegations, if they be eons'idered proved, of his general conduct oi the case dealt 
wuth ill these papers, and also bearing in mind previous occasions on which iii|g " 
coiuliict oaid competency as M^lgistrate have been culled in cpiestbii, Uovem- 
ineiit in the Eeveiiue Department entertain grave uoiifd's whether he slioult! be 
any longer entrusted with 'the exercise .of Magisterial' pern'ers;':','.' 

7. The Collector of Poona ■ should 'deal vdtii the ease of tlio clerk Bliaiigcg 
recpiiring him to refund the sum of:.Bs. 14-12-0 wrongfully drawn by him on 
account of travelling allowance and passing such other oi'ders as he tmv deciii ' ‘ 

'‘M' ' , ' Bcmiary io Government* ■ 
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TJie plaint stated that the plaintiff had received the above 
Resolution through the Collector of Poona, his then immediate 
superior^, on the I5th November, and that he (the plaintiff) at 
once re€]uested Government to supply him with copies of all 
reports, petitions and other documents on \Yhich Government 
had passed the said Resolution/^ but that Government by a 
subsequent Resolution (No. 9032) dated the 16th December^ 1899, 
declared this request to be inadmissible. 

The plaint further stated that the plaintiff had applied to the 
Government of Bombay for a reconsideration of his ease, but 
that the Government had refused his application. 

The plaint then charged as follows : 

7. The plaintiff says that the Government of Bombay by their said Eeso- 
lotion, Xo. 7840 of Otli Xovember, 1899, falsely and maliciously published of and 
concerning the plaintiff a false and defamatory libel, in that the said Resolution 
imputes dishonesty and fraud to the plaintiff, who is a public officer, and is 
made the means of promulgating defamatory and malicious allegations not 
warranted by the occasion or the circumstances of the case, and exceeds the limit 
of just comment and, besides, contains misstatements showing a recldess indiffer- 
ence as to whether the facts published were true or false. 

8. Ill conformity with the provisions of section 424 of the Civil Proce- 
dure Code, the plaintiff on the 4th day of September, 1900, caused a notico in 
the terms required by such section to bo delivered to the Chief Secretary to the 
Government of Bombay. 

The prayer of the plaint was for" 

(a) judgment for the sum of Rs. 1,50,0J.) as damages sustained by the said 
wrongful act of the Government of Bombay ; 

(5) that the said Government Resolution No, 7846. of Gtli November, 1890, 
may be ordered to be set aside. 

The notice of action given to Government by the plaintiff 
under section 424 of the Civil Procedure Code (XIV of 1882), 
after stating the various steps taken by the plaintiff to obtain 
.redress, stated as follows'.: , ; 

5, I have, therefore, in order to avoid the bar of limitation under sec- 
tion 4*24 of Act XIY of 1882 (the Civil Procedure Code)? to give you notice 
that in the CYcnt of my being so unfortunate as to fail to secure justice at the 
hands of tlie (:h:)vernmeiit of Bombay and of India, I shall file aaa action 
against the Secretary of State for India in Council for {a) cancellation of 
Government Resolution No. 7346 of 6th November last, and (h) for loss of 
elianwter, as I am advised that the foiiowdug words in the said Resolution are 


1902. 


Smkmin M. 

^ECnETAUV 

o,F State. 


tHE INDIAN LAW EEPORTa [TOL. XSYlI. 


194 


1902*: 


jBHAKGm M., 
Ctjesetji 

Beoretaux 

'; OES®AT3ai» 


(1) ^ Thai olBcei lias been guilty of misconduct reflecting gravely on liis 
reputetioD. for lionesty and trustworthiness ^ in respect of xny official eonductj 
tbo siibieet-mattor of the said Eesolutioii. 

(2) ‘Conjoined with the other discreditable ciroumstances of the case, 
throws grave doubt on the credibility of the defence*’ 

(3) ^ Mr. Oursotji thus actively abetted his clerk in committing a fraud on 
Goveniment by passing a hill and signing statements which to his knovdedge 
were false*’ 

(4) ^ The refund of the amount of travelling allowance fraudulently drawn by 
Mm.’ ■ 

The written statement of the defendant was as follows i 

1* The defendant says that the Besoliitioii No. 7846 of the 6th NoveMber, 
1899, set out in the plaint was an act and order of the Governor of Boinbaj" and 
Council, counselled, ordered and done by the said Governor and Oomieil in 
their public capacity only and acting as Governor and Council, and that by 
virtue of the provisions of the Statute 4 Geo. lY, c. 71, the said Goyernor and 
Council are not subject to the jurisdiction of this Honourable Court by reason 
of such act and order, 

2. The defendant also says that apart from the provisions of the said 
statute no suit is maintainable against him in respect of the said Eesointion, 
inasmuch as the same was issued and published by the Governor of Bombay 
and Council acting in their public capacity as the Executive Govornmont on 
behalf of Her late Majesty the Queen- Empress. 

3. The defendant submits that the allegations in the |)laint contained, and 
particularly those in the seventh paragraph thereof, disclose no cause of aotlou 
against him or the Government of Bombay. 

4. The defendant further sa3'S that the statements contained in the said 
Besolution are privileged. 

5. The defendant says that the notice of action referred to in the oighth 
paragraphof the plaint is confined to a charge of alleged libel contained in four 
sentences from the said Besolution and oonkins no intimation of the plain tllf’s 
intention to claim Bs. 1,50,000 or any other sum as damages. The dcfendiint 
says that having regard to the terms of the said notice the plaintiff is not 
entitled to make any charge in this suit in respect of aiij^ alleged malice or in 
respect of any allegations exceeding the limit of just comment or in resficcfc of 
any reckless iii(lifl;ei*ence to the truth or falsity of the facts published on the 
part of the Government of 'Bombay, and is not entitled to claim in this suit any 
sum of money by way of damages. 

6. The defendant says that there ^vas in fact no malice or excess oi: jnsi 
comment or reckless iiidifierence to the truth or falsity of the facts published 
on the part of the Govei’iiment of Bomba}^ 

, 7. '"The defendant says that the sfeatcineiits in the said EGsoliiiioii arc tra<3 
In substance and in fa^jt and w^ere Justified by the conduct of tlio piaintht’ iititl 
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8. The defendant says that this Honourable Court has no juristlicbion to 
order that the said Resolution be set aside. 

The issues raised by the Counsel for defendant at the hearing 
were as follows : 

(1) Whether the Court has jurisdiction to entertain this suit. 

(2) WJiethor this suit is maintainable against the defendant. 

(3j Whether the plaint discloses any cause of action ngaiiist the defendant. 

(4) Whether, having regard to the notice of action giren by plain till’, lie is 
entitled to maintain this suit in respect of any false or malicious libel publisli- 
od b}?- the Govern in ent of Bombay. 

(o) Whether the statements in the said Resolution are not absolutely privi*- 
leged , 

(6) Whether there was any malice on the x^art of the Government of Bombay 
in issuing the said Resolution as idleged in joaragraph 7 of the plaint. 

(7) Whether the statements in the Resolution were not true in substance or in 
fact and justiiled Iw conduct of jdaintiff and reports and papers connected with 

(8) Wliethor having regard to plainti:E’s notice of action ho is entitled to 
claim any sum by way of damages. 

(9) Whether this Court has jurisdiction to set aside the Resolution of the 
Government of Bombay. 

(10) Wliether j)laintiji* is entitled to the relief prayed for or any and what 
part thereof. 

Counsel for the defendant applied under section 14)6 of the 
Civil Procedure Code (Act XIV of 1882) that the first five 
issues should be tried as preliminary issues, contending that if 
decided for the defendant the suit would go no further. 

The plaintilf objected and contended that, in order to decide tlie 
questions raised in the case, it would be necessary that evidence 
should be taken. He raised the following additional issues : 

11* Having regard to the Resolution bemg an act counselled, orilurcd and 
done by the Governor Council and having regard to the x>roviBiou of 
Statute 4 Geo. IV, c. 71, ia the Governor in Council subject to the jurisdiction of 

4Ms Court 7 : 7:/'' . '4 

12. Apart from the provision of the said statute, ■ is the suit maintainable 
against the Secretary, of State for the ■ Resolution issued and published by 
tlie Governor in Council in their public capacity on behalf of Her Majesty the 

■■■^Queen^Eiiipiess F 7"' '■ '74^ '.b 'f ^ 

'''13. Bo the allegations in the plaint contained, and particularly paragraph 7' 
thereo'f, disclose a cause of action' against' .defendant and the Government of 


: Jehakoiu 

OuiJSKTJX 

tJ. 

SEORErAEY 
OP State* 




MB': 


1902, 


Jehano-ie 

Cttbsetji 

Seceetaby 

. OEHI’ATE, 


^ THE INDIAN LAW SBPORTS. [?OL* XXYIL 

14. Is tlie Eesolutlon , maliciotis or in excess of inst; eommoiit or reckless 
indiiTorence to trtitli or falsity of tlie facts piiblislied in tlie Govenuneiit Ilesok- 

15. Are tlie statements in tlie Eesolntion irne and jnstijiablc ? If not? Yducli 
of tbern ? 

16. Was the said Eesolntion connsellod, ordered and clone according to the 
rules and orders and pursuant to tho jirovisions of .seotiion 28 of tbe Indijiu 
Councils Act, 1801 ? 

The plaintiff contended that his issues raised the real questions 
in the case and that they could not bo decided as preliminary 
issues. 

TrAkJi; J. : — The question is whether the first five issues raise 
questions of law the decision of which may dispose of the siiit^ 
assuming the facts to be as the plaintiff alleges them in the plaint. 
These facts for the purpose of the argument on these issues are 
admitted on behalf of the defendant^ but it is contended that 
even admitting them the plaintiffs suit is not maintainable. 
These being the questions raised on the issues^ I think they 
should be tried as preliminary issues, 

(Advocate General) and KirhpalHeiiox the defendant 
We submit that this suit is not maintainable. The plaintitf 
sues the Secretary of State for a libel published of him )iy the 
Government of Bombay. That is the allegation in paragraph 7 
of the plaint. The first point then is whotlier, assuming that the 
Government of Bombay have committed this wrong, the Socret:uy 
of State is liable fordt, Section 416 of tho Givil Procedure Code 
(Act XIV of 1882) provides that suits against the Goverinncnt 
may be brought against the Secretary of State, ITc submit tliat 
the Government mentioned in the section means,, not a local Gov-* 
eminent, but the Supreme (xovernment;, the Goveriiineut o£ the 
:;;Eing^ i. e.^ the. Government of India., Under that section .KSiiits 
against the Government of Ilie King in India may be instituted : 
against the Secretaiy of ......State. .In what class of suits may lie 

be sued ? In. England there is no remedy against the Ch’otvu for / 
a tort, In such a case the maxim that the king can do no wrong; 
applies. Where the, tort is committed by a Goveriirneiit official; 
tho remedy (if any) is against the individual and not ag'aiiist tlic 
hcOjd of the department; Baleigh w GoschenS^'-^ In the case, of'*- 
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is the law in England. 

In India^ until 1858^ the Government was vested in the East 
India Company. That Company exercised different functions. 
It wa;S partly a trading Company with the rights and liabilities 
of an ordinary commercial body. It also exercised sovereign 
power delegated to it by the Crown. In respect of its acts in 
the former capacity it could be sued. For its acts in the latter 
capacity it could not. 

In 1858 the Bast India Company came to an end and since 
then India has been governed directly by the Crown. By 
Statute 21 and 22 Vict.^ c. lOG^ sections 1 and 2, the territories 
and revenues of India were transferred to the Crown. In order, 
however, that no one should l)e deprived of any right or claim 
which he might have had a,gainst the East India Company, 
section 65 of that statute provided that the Secretary of State 
in Council as a body corporate (not personally, see section 68) 
might be sued in all cases in -which the Company might have been 
sued. Thus the Secretary of State in Council now stands in the 
position of the Company and can be sued in eases in vdneh the 
Company would formerly have been sued. But it could not have 
been sued in respect of acts done by it as a sovereign power, but 
only ill respect of £ict.s which did not fall within that category* 
The liability of tlio Company is now the liability of the Secrotaiy 
of State and the suits referred to in section 4-16 of the Civil 
Procedure Code are suits in respect of acts of Government which 
are not acts of State, which have no relation to the Go^'ornment 

of the country, and tlie section clearly refers to the Government 
of India and not to local Governments ; compare section 419 of 
the Civil Procedure Code. The Steam ' Navigation Co. v* 

Seeretarg of IB m illustration' of.'.tlie cases in which the 

'Secretary of Stateisdiable. 'The act, for which the Government 
was there held liable was,,not an a'ct^nf. Gnverament as the,iniliBg-? 
■power* The distinction is clearly taken by Peacock, CJ., wdio 
says (see page 14) ; But where an act is clone, or a contract is 
entered into, in the ■exereise,. .o£ powers , usually ealled, sovereigii^':,,' 
powers, by which v/e mean , powers :which cannot be lawfully 
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exercised except .by a sovereign^ or private iHclividiial delegated by 
a sovereign to exercise tliem^ no action will lie/’’ See also 
v; ; Yijaya Magava v. Secreiarg of Skite for IncUa^^'' 

Ilbcrt on tlie Government o£ India, page 161. 

Wo submit that as the East India Company could not have 
been sued in respect of any act clone by it as a sovereign power, 
so the Secretary of State^, wlio now so far as acts of sovereignty 
are concerned stands in the place of the Company ^ is similarly 
exempt in respect of such acts; Statute 24 and 25 Tict.^ c. 11^ 
section 4 ; Li re WallaceS^ The position of the Secretary of 
State in Council is discussed in Kinloch y» Secretary of at 
fxn^Nolm ChmclerY, Secreiarg of State^^'^ v/hich last case was 
dissented from in Secretary of State v. Eari BhcmjiS^'^ The most 
important cases on the point are Grant v» Secretary of State 
and Ghatterton v. Secretary of State 

Then comes the question whether the publication of the Eeso* 
lution in question censuring and punishing the plaintiff was an 
act of state or sovereignty for which no suit lies. The plaintiff 
here was an officer employed by Government in the aclininistra-* 
tion of the country. We submit that an act of Government 
dealing with one of its own officers is an act of state for 
which no action could have been brought against the East India 
Company^ and for which no action therefore now lies against 
the Secretary of State. The East India Company had ample 
power over its officers; see 33 Geo. Ill, c. 52, sections 55 and 
56 y ■ Stat« 3 and 4 Will. TV, c. 85, ■ sections 74, 76. , That ■ power' ^ 
has now been transferred to the Government of the Crown. 
As to the power of Government over its servants, see IBtehll 
V. T/ie Queen y Bmn v. The Queenfi^^^ Civil and military 
servants stand' in the same position: SIie7iton Y. Smith See' 


c. 52, sections 35 and 36, 


tW.v , ' 


M) (1S9C) Ap. Ca. 573. (18S2) 5 Mad. 273* . 

|{fieiS8i}7'Maa. :466. ■ (1877) 

'24. , ' -c87:(1S95) 2:Q.’:B..:189.;'::;- 

flssw v is oil. 1 j Sub. Kom, (8) (1S96) 1 Q, B. : 121 jC ». |a«i« t 
' " ' Siafe^ V. ' ^ 


ti;v>|vp:882):7vi#iGfe:6i9.v;; 
:;:||v|isfi:i::^(Siili»V 


(10) (1896) 1 Q. B. 120. 

(11) (1896) Ap. Ca. 229, 
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I;:.' may also state its reasons for ' ceBsiiiing ■ its' 

' officers : see per M^ansfield; C J.^^ in Oliver Jjord ■WUliam 
Bentineh ; ChaUerton v. Secretary of State for India ; and no 
suit lies for publishing the reasons. See also Grant \\ Secretary 
of Stale Viwdi Gould y, Stuart 

The plaintiff, however, here complains not of the act of the 
Government of India, but of the act of the local Government of 
Bombay. ' What is the position of the local Government? It 
is merely an executive department composed of certain indivi- 
duals entrusted with certain powers : see Stat. 3 and 4* WilL IV, 
c. 85, sections 56 and 57 ] see also the definition in the General 
Clauses Acts (I of 18GS), section 2, clause 10^ and Act X of 1897, 
sections^ clause 29. The local Government is not a corporation 
and cannot be sued as such. The plaintiff makes no charge 
against the individuals comprising the local Government. If he 
did, he should have given the notice required by section 424 of 
the Civil Procedure Code (Act XIV of 1882), but no such notice 
was given. But it is clear that no suit is maintainable against 
the individual members of Government for their official acts, and 
if so, of course no suit can lie against the Secretary of State for 
such acts. It has always been the policy of the Legislature to 
exempt the members of the local Government from the jurisdic- 
tion of the Courts in India for acts done in their official capacity. 

: ■ See 'Stat. 37 Geo. Ill, c. 142, section 11; 4 Geo. IV, c. 71, 
section 7, and 21 Geo. Ill, c. 70, section I ; Stat. 24 and 25 Viet., 
c. 104, section 9 ; Ilbert\s Government of India, page 251. para- 
graph 105. See also per Kernan, J., in Collector of Sea Cmioms 
y\ P, Cldtharaharamr^^y We therefore submit that the members 
of the Government have an absolute privilege in respect of 
their official acts ; Grant v. Seeretary of State ; Chattertom v. 
Secretary of Stale i and Oliver v. Bentineh The publication 
; , of the Eesohition in question was an official act and was therefore 
privileged, and even if it were proved that in publishing it the 
xnembers of Government were actuated by malice they would be 
protected. The document is an official communication and is 


Jeea-ngie M. 
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Of State. 


CD (1811) S TaiQEt, 456 at p. 459 . CD (1877) 2 C. P. B, 445. 

(8) (im) S Q. B. 189, CD (1896) A. €. 576® 

m (1876) 1 Maa*e9 at p. 121. 
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absolutely privileged and cannot even be produced or proved 
in Court. See DawUm w ’Pav.leb ; Dawkins v. BohbfD * 
liennessy v. 

Lastly, we say the notice given by plaintiff was insufficient. 
:'o'::Byv 424 of'tbe Civil Procedure Code (Act XIV;'of.:l'882)::., 

a plaintiff is to give notice of liis cause of action. The notice 
states the cause of action to be the publication of statements 
which the plaintiff alleges to be libellous se-i he does not there 
allege malice. But in his plaint (paragraph 7) he alleges express 
malice. That is not covered by the notice given. 

As to express malice see Nevill v. Fine Arts Compam/ cited in 
Odgers on Libel; Alfatli v. North Eastern Bailway Company 

Plaintiff in person I contend (1) that the charges made 
against me in the Resolution of which I complain are untrue ; (2) 
the Government have given undue publication to the Resolution ; 
(3) the Resolution was passed irregularly and not according to 
the ordinary procedure; (4) the Government did not give me 
a full hearing in answer to the charges made against me ; (5) it 
was unnecessary to state the charges against me in the Reso- 
lution. 

These are the allegations I make. It is contended that the 
Government is protected and that I have no remedy. I submit 
that no Government has a right to libel its servants, and that its 
power over them of dismissal or punishment must be exercised 
in a proper manner: Hughes v. Secretary of State^^"^ ^ East 
Freemcmtle Corporation v. Annois^^^ } Canadian Pacific liaUwag v. 
Parhe ^^'^ ; Pudan v. The Secretarg of Staie»^^' The Resolution 
was not passed in the course of official duty : Eolkard on Libel, 
page 359. It ought to have*' been sent by letter and marked 
confidential : Wiliiamson y. FreerS^'^ The Govermiient exceeded 
its duty ; Vallabha y. IladusudanctnP^^ 

As to the jurisdiction of the Court, plaintiff cited Naragmi v# 
NormafA^'^'^g P, & 0, Steam Navigation Gompang y, Secretafg $f , 


(1) (1869) L. E. 5 Q. B. 91^ 

,,(2) (1873) L. B.7H, L.74‘|. 

■'(3) (1S88) 21 Q, B. D. 500 atp. 512. 
m (1886) II Ap. Ca. 247 at p, 253. 
(r>) (1871) 7 Bmig. B. E. 688. 




; (C) (1902) Ap. Ca. 213 (decided ^ 
(7) (1899) Ap. Ca. 535. 

(S> (1899) 3 Gal. W. (B G.) cxli. 
m (1874) L. E. 9 0. P. 393. , 

CIO) (1889) 12 Mad. 495* ■ • 


VOL, ZXVIL] 


BOMBAY SERIES, 


201 




! i. 

M ’ i'i'’. 








Slale^'>] Yijmja Eagava v. Secretary of Stale for hidih^-'i t Ees) v. 
Stepney Got'porationS^i 

As to sufficiency of notice of suit lie cited Sabin v. Ee Em'gW '> ; 
Secretary of State for India v. PerumaU^'^ •, Stol-es v. Eill't'')', 
Kkarshedji N. Gama v. Secretary of StateP> 

He also referred to Walker v. Baird^^^ ; Bulieu v. WMte ^ 
Sons ■ Quinn v. LeatliamP^^ ; Maxwell on Statutes, pages 320, 
333, 356, 361-368 ; Ilbert’s Government of India, pages 62 and 
l74'j and Shepherd v. Trustees of the Port of Bombay 
Plaintiff also cited the following cases -As to the maintain- 
ability of suit, he cited Gornford v. Carlton Banh ^’^) ; StocMule v. 
Jlansard^^'^') j Graham v. Public Works Commissioners^'^-'^l ; Secretary 
of State V. Jagal MohinW^'> ; Reg. v. Janardhan.^'^^^ As to juris- 
diction, Bell V. Mmiicipal- Corporation of MadrasS'^'^^ As to notice 
and construction of statutes. Smith v. West Eerby Local Board(^^> ; 
Parhuiti v. ; Jones v. Bird^^l ; Higgins v, Eawson J^^'> 

As to cause of action, Chinnappa v. Sihka Nai?can^^^'> ; Reed v. 
Friendly Society of Stonemasons, As to libel and privileged 

communication, Stevens v. Sampsonh^^'^ 


Tyabji, J. ; — This suit was filed by Mr. Jehangir Manekji 
Cursotji against the Secretary of State for India in Council on 
the 6th November, 1900, complaining of a Resolution of the 
Government of Bombay, set forth in the plaint, and praying 
that the plaintiff may be awarded a sum of Rsl|j,50,000 as 
damages sustained by the wrongful acts of Government, and that 
the said Resolution dated the 6th November, 1899, may be 
ordered to be set aside, and for costs of the suit. 


(1) ’(ISOl) e B. H. 0. E. 1 apps. 

',(2) (iSEl) 7 Mad. 4GG. 

( 3 ) (1902) 1 K. B. 332 (decided 1901). 
0) (1809) 2 Campl). 190. 

(3) (1900) 34 jMad. 279. 

; 10 ) (1901) 1 K. B. 493 at page 496. 

PJ (1868) 5 Bom. H. C.Eep. 97 (0. 0.). 
(S) (1892) Ap. Ga. 491. 

(0)' (JOOl) 2 Q. B. 069. 

■ (Ml (1901) All, C». 495. 

.01) (1870) 1 Bom, 477. 

03) (3899} 16 Timfcs Law Rep. 3A 
a i32(i~-4 ^ , ‘ . . 


(13) Broom’s Constitutional Law, p 
(in (1901) 2 K. B, 781 at pp. 790-1. 
(It) (1901) 28 Cal. 540. 

(10) (1894) 19 Bom. 70S. 

(17) (1903) 25 Mad. 457, 

(la) (1878) 3 C. P. B. 427. 

(18) (1883) IS Cal. L. E. 195, 

(20) (1322) 5 B. and 41 d. 837. 

(21) (1903) Ap. Ca. 1. 

(22) (1900) 24 Mad. 80. 

(23) (1902) 2 <(}. B. 91, 
m (1879) 5 Ex. B. 53, 
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The plaintiff, at the time of the Resolution complained o£^ was 
a Grovernment servant in the Provincial Civil Service of the 
■ Bombay Presidency, and, according to the plaint, had served 
Y Government for twenty-five years. Prior to this Resolution he 

' was serving as a fourth grade Deputy Collector, and was in 

charge of the treasury. The Resolution, which is dated the 
6th November, 1899, is based upon a memorandum from the 
Commissioner, C. D,, commenting on the conduct of the plaintiff 
in respect of certain of the plaintitFs acts in the course of the 
trial of a case by him as Magistrate. The Resolution says ; 

After a careful consideration of the painful facts disclosed in these papers 
and of the explanations tendered b.y Mr, Oursetji, the Governor in Gotineil lias 
come to the conclusion that that officer has been guilty of misconduct rollecting 
gravely on his reputation for honesty and trustworthiness in the following 
respects : 

(1) Improperly rer| Hiring the accused person in a criminal case, conducted 
by him (Mr. Ciirsotji) in his Magisterial capacity, to pay for the conveyance of 
himself and the complainant in the same case to pay for the convey'ance of lus 
clerl: Bhange to the scene of the offence alleged to have been committed by tlie 
accused, namely, to the village of Wachpe, distant some 50 miles from Poona, and 
back, axid in receiving Mmsedf from the defendant the sum of Es. 2") and iu 
permitting his cdork Bhange to receive from the complainant the sum of E.*;. 

in respect of the said expenses of conveyance. 

(2) In having after the receipt of the said expenses improperly drawn bills 

upon Government and obtained from the treasury the sum of Es. 29-8-0 for 
lilrmsolf and permitted his clerk to obtain Es. in respect of the same 

, journey.' 

('b Bnloring incorrect dates in liis own travelling allowance bill in order to 
prov^ent objection being raised in audit to the drawing by him of mileage allow - 
artocs on at least one of the days on which ho travelled. 

{4) In connection with the travelling allowance bill of the clerk Blinnge 
deliberately signing certificates wlikh ho know to be false. 

The Resolution then goes on commenting on the above elinrges 
in the following terms : 

As regards the first and second charges Mr. Cursetji’s defence is simply a 
denial oi* the impropriety alleged. Such a dofenee will not b(?ar even ihv xnoht 
slender examination. The impropriety of taking money on any pretext wlie.iever 
from parties to a Magisterial case under inquiry before him must he patcnl 
any otiicer called upon to discharge Magisterial duties. As an experienced 
Account Officer Mr. Oursetji must be intimately conversant with Articles 1 08(1 
and 1087 of the Civil Seiwieo Begulations, and fully aware, therefore, that ho was 
not entitled himself to make or to allow his elerk to make travelling allowance a " ' 
source of profit. . ; ' 
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3. As regards tlie tliircl cliarge, Mr. Cursetji asserts that the erroneoifs dates 
%ye:re signed to bj him through inadvertence. The fact that the errors resulted to 
his advantage, conjoined with the other discreditable circumstances o£ the case, 
throw grave doubts on the credibility of the defence. It was also Mr. Cursetji ’s 
clear duty, as he must have been fully conscious, to he scrapiilously careful that 
the entries of dates on which ho travelled were absolutely accurate. 

4. As regards the fourth charge, it is shown that Mr. Cursetji certified (1) 
that the amount entered in the clerk’s travelling allowance hill (Rs. 14-12-0) did 
not exceed his actual travelling expenses, and (2) that these expenses were 
Rs. 16-12-0, whereas Mr. Cursetji knew as a matter of fact that his clerk’s 
expenses w’ere nil, that he paid nothing lor the tongci montioned in the bill, and 
that lie \Yas conveyed free of cost to Wacbpe and back by the complainant in the 
case. Mr. Cursetji tlius actively abetted Ids clerk in committing a fraud on 
Government by passing a bill and signing statements which to his knowledge 
were fake. His defence to these charges that he signed the certillcates by 
inadvertence and believed on the assurance of his clerk and ofiiee tiiat the 
charges were justifiable can only be characterised as puerile and incredible. 

The Resolution then proceeds as follows ; 

5. The above four charges having been found proved against Mr. Cursetji, 
it has to be decided what notice should be taken of his misconduct. The 
Governor iu Council has most seriously considered whether the case would be met 
by any punishment short of dismissal, and has been mainly induced by 
consideration of Mr. Cimsetji s length of service (twenty-two and a half years) 
and by compai’sion for those who are dependent on liim. to limit Ills award to 
the following penalties : 

(1) The reduction of Mr. Cursetji to the sixth grade of Deputy Collectors, 

(2) The stoppage of all further promotion for him. 

(3} Ills compulsory retirement at the ago of 55. 

(4) The refund of the amount of travelling allowance fraudulently drawn 
by him. 

It is ill respect of the charges of rniseoiidact and dishonesty 
that the plaintiff mainly complains. He says in the plaint that 
he tried to obtain redress from Government, and obtaining none, 
he gave notice to Government of his intention to file this suit. 
That notice is Exhibit attached to the plaint^ and is dated the 
4th September, 1900. After reciting certain previous facts, the 
notice in paragraph 5 proceeds as follows : 

I have, therefore, in order to avoid the bar of limitation, under section 434 
of the Civil Proeeduro Code, to give you notice that in the event of my being so 
unfortunate as' to fail to secure justice at the hands of the Government of 
Bombay and India, I shall file an action against the Seerotaxy of State in 
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ComiciL for (a) cancellation of Government Resolution No# 7846 of 
EoYember last, {h) for loss of obaractoi, as I am. advised that tlie following words 
in. the said Resolution ai*© libellous : 

(1) '■'Tliat oflicor has been gxiilty of niiseonduct reilocting gravely on his 
reputation for honesty and trustworthiness/ in respect of my o.ffioial eonductj 
tbe sabjoct'-matter of tiie said Eesolntion. 

(2) ^ Conjoined with other discreditable circumstances of the case, throws grave 
doubt on the credibility of the defence.’ 

(3) ‘ Mr. Cnrsetji thus actively abetted Ms derk in committing a fraud on 
Government by passing a bill and signing statements wliidi to his knowledge 
were false.’ 

(4) ‘ Tli 0 refund of the amount of travelling allowance fraudulently drawn 
by him.* 

At the first hearing before me the following issues were raised 
on the pleadings of the learned Advocate General, and afterwards 
by the plaintiff: 

(1) Wiiether this Court had jtirisdiction to entertain thkmitw . ^ 

(2) Whether this suit is maintainable against the cle.f@ndant. 

(3) Whether the j)laint discloses any cause of action against defendant. 

(.4) Whetlier .having regard to the notice of action given by the plaintiff lie "*" 
is entitled to maintain this suit in respect of false or malicious libel published 
by the Government of Bombay. 

(5) If tiie first four issues are found against the defendant, whether the 
statements in the Eesoliition are absolutely privileged. 

Issues 11 to 17, raised by the plaintiff, are substantially the 
same as the above issues, but perhaps in greater detail. 

The learned Advocate General applied to me that the first 
four issues being questions of law should be determined first, as, 
if these issues were found against the plaintiff, it \YOiild be 
unnecessary to proceed any further with the case or record any 
evidence. The plaintiff objected to the course, apparently 
because he thought that the evidence ho might be able to 
produce might remove some of the objections the Court iiiiglit • 
possibly feel in deciding these issues. After some discussion I 
was of opinion that it would be best to decide these issues in tiie 
first instance, and at the request of the plaintiff the fifth issue 
was also to be decided in the first instance, along with the first , 
four, as desired by the learned Advocate General It seemed to 
me, however, fair to the plaintiff that in considering these issues 
the Court should have' before it not merely the allegations in tlio 
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notice^, nor merely tlie statement and allegations in ' the plaint, 
but that be should also be permitted to explain more folly and 
more in detail what he meant by his allegations in the plaint 
as regards the action of G-overnment. Accordingly at the 
suggestion of the Court, the learned Advocate General acquiesced 
in the Court taking into consideration all the explanations and 
details of the case^ and all the allegations which the plaintiff 
thought he would be able to place before the Courts if allowed 
to do so. The allegations^ explanations and details are all set 
forth fully in the affidavit of the 8tli September, 1901^ which 
the plaintiff made in answer to the interrogatories administered 
to him on behalf of the defendant. It seems to me, therefore^ 
that having regard to what has actually taken place between 
the Court; the learned Advocate Generab and the plaintiff, tliat 
the Court could not possibly be in a better position for the 
determination of these issues than it is at this moment. For the 
purposes of the issues I have to determine I am no\Y going 
to assume that the plaintiff’s explanations^ allegations and 
statements are truG; and that if the plaintiff is allowed to go 
into evidence he will be able to establish those allegations. 

Now the fir>st question, which I think it necessary to refer 
tO; is the question of notice. The learned Advocate General 
argued that that notice %vas confined merely to a suit based upon 
the document wdiich was libellous and defamatory in itself, and 
that not having made any allegations in that notice of any 
actual or expressed malice on the part of the defendant, the suib 
as now framed cannot be allowed to proceed on the basis of 
express malice, and must be confined simply to the various issues 
on the document itself as if no malice^Iiad been alleged. Now it 
is perfectly true that the notice does not allege ' any 
malice.” That is probably, as the plaintiff explains, from motives 
of delicacy, and not liking to oftend the feelings of Govornincub 
officials he abstained from charging them with malice, but that . {v.;; 
' at bhe same time the notice is one which is consistent with a 
case based 'Oil actual malice. At all events I see nothing ' in it 
ivMch IS inconsistent with actual malice. The authorities on 
'ilicse' points show very clearly that the object of such notices 
as that, rebuked, by section 42^ of the Civil Procedure Code is, to -'d/' ; 
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inform Governnient; or'the public officers concerned^ generally of 
tlie nature of tbe suit which is intended to be filed against them* 
It has been decided that these notices must not be too strictly or 
too narrowly construed. They must not be construed as if they 
were pleadings and that they need not set out all the details and 
facts of the case which the plaintiff intends to prove.^ and that 
the notice must be considered sufficient if it substantially fulfils 
its object in informing the parties concerned generally of the 
nature of the suit intended to be filed « This proposition of law 
is borne out by the following cases \ Secretary erf State y. Fenimal 
Stokes v. 11111^'^'^] Smith Go. y. West Derby Local 
Board ; Parbutti v. Nobin Chander ^'^'^ ; Sahin v. D&BiirglW ^'^ ; 
Jones y. BirdS^^ On the whole^ therefore^ I am of opinion 
that the notice is sufficient to cover the case as now made by the 
plaintiff; viz.; that including the allegations of malice against 
officers of Government who were parties to the issue of the 
Eesolution. 

The next question is whether this Court has jurisdiction 
to try this suit. Shortly the argument of the learned Advocate 
General was that the Resolution in question was issued or 
purported to be issued by the Government of Bombay; that the 
Government of Bombay itself, that is to say^ His Excellency tiro 
Governor and the two Members of his Council; are exempt fj^om 
the jurisdiction of this Court; because they must be taken to have 
acted in a public capacity ; and that if the Members of the 
Bombay Government are exempt; the Secretary of Stale in 
Council must also be exempt; because; if he is liable at all; he is 
only liable through the Bombay Government by reason of the 
public acts of the Govermifent of Bombaj^ It was also argued 
that tbe suit against the defendant must be taken siibstantiaily 
to be a suit against the Government of the King-Emperor^ and 
that as a broad constitutional principle of law no suit will lie 
against Government in matters of tort, including libel; on the 
principle that the King can do no wroiig« It was also argued 
that apart from this general and universal principle^ suits against , 

(1) (1000) 24 Mad, 270. (4) (1883) 13 Cal. K K 194 

(2) (1001) IK, B. 403. ( 5 ) (ISOO) 2 Caiiip. 196. 

m {1878) 3 0. K I), m at pp. 427, 428. (0) (1822) 5 B, &. AM* 837-844* ' - 
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« tlie Secretary of State in Council arc only permitted and can lie 
only in respect of matters Yor which the East India Gompany 
could have been sued; and it was argued that the East India 
Company, although it could have been sued as a trading corpor- 
ation and in regard to those matters and things as to which 
private merchants or individuals might have been sued; yet that 
it could not have been sued in respect of those acts of sove- 
reignty which were delegated to it, and which it performed as a 
governing body in this country. It was further argued that 
the eroployrnent of public servants, Naval, Military^ Civil; 
Magisterial; Judicial; or Revenue, and their dismissal or com- 
pulsory retirement was a matter which partook of the character 
of sovereign acts, which could not be brought within the 
cognizance of the municipal Courts of the country; and that 
therefore no suit would lie against Government for the dismissal 
of any servants of the Crown or Government, 

It was further argued, on the principle that the greater 
includes the less, that if the Government had power to dismiss or 
compulsorily retire its servants, it necessarily must have power 
to reduce its servtants or stop their promotion or to censure or 
reprimand them, and that all the acts of Government in relation 
to this matter were ^^acts of state and sovereignty '' and could not 
be impugned in a Court of Justice, It was further argued that 
all such acts and documents or communications between Mem- 
bers of Government or Slinisters in any way concerned ^vit]l the 
employment and dismissal of public servants and officers wore in 
their nature confidential and privileged, and that no action or suit 
could be based upon any such actions or Resolutions. Lastly; it 
was argued that the mere allegation* that any of these acts of these 
public functionaries were actuated from feelings of malice will 
not make any difference^ because the Courts will not and ought 
not to permit proof of any such malice being given : so it was 
argued by the learned Advocate, General that the plaintiff's case 
'"must fail. 

The case for the; plaintiff . ■shortly . is the negation or these 
various propositions or the contention that they arc too broadly 
' stated, and that they do not apply to his case, and that if actual ■ , 
'.malice is, proved there must be a decree in his favour* ^ , 
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I propose to examine these various contentions at some lengthy 
not only because the matters involved in them are extremely 
important in themselves to the parties to this suit^ but also 
because they are of grave importance to the public at large;, and 
because I do not find that the particular question has ever 
risen before in a Court of Justice in India. 

I may at once say that although the plaintiff’ had not had the 
advantage of being represented by Counsel during the ai’gii- 
ments before me^ and although he was confronted with the best 
legal talent^ still I have no doubt he was assisted by kind legal 
friends outside this Court. The plaintiff has placed before me 
all the authorities which have or can have any bearing on the 
question I have to decide. I should have been extremely pained 
if for want of legal assistance the plaintiff could not have placed 
his case before mo as it ought to be placed. I feel confident that 
the plaintiff will not suffer by reason of his not having the assist- 
ance of Counsel; as that fact has imposed on me the grave duty 
of inquiring into the law and authorities for myself^ so that the 
question may be decided properly to the best of my ability and 
without prejudice to the plaintiff*. 

Now as to the first questioiq vm.; whether this Court has juris- 
diction to entertain this suit, I find that Statute 2 1 Geo. Ill; 
c. 70; provides, in its preamble and section 1; as follows: 


And whereas many doubts and difliculties have risen concerning Iho irne 
intent and meuning of certain clauses and provisions in the said Act and Letiers 
Patent, and by reason thereof dissension hath arisen between tino Judges of the 
Supremo Court and the Clovernor General and Council of Bengal, and the mi mis 
of laftnj inhabitants subject to the safd Goveriimont have boon dis(|niolod with 
fears and appreliensions, and further mischiefs ma}’” possibly ensiu; from thv sihl 
misunderstaudlugs and discontents if a reasonable and siiitabie remedy be 
provided: 

May it therefore please your Majesty that itiuny Jju aui^jiod, and ho It 
od by the King’s most excellent Majesty, by and with the adriee and cemHunt of 
the Lords spiritual and, temporal, ; and .Commons, in this present Parliament 
assemiblod, ’ and by the authority ^ of .the same, that the Governor Oeneral and 
Ooiiiicil of Bengal shall not be subject, jointly or sevemlly, to the jurisdietioa of '' 
the Supreme Court, of . I'ort . William, in Bengal for or by reason of any mt m ■ 
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order, ^ or aiiy oilier matter or tiling wliatsoever coniisellcd, ordored or done by 
tliem in tlieir public capacity only, and acting as Governor General and Connell. 

It Will bo observed tliat this exempts the Governor General 
and Council from the jurisdiction of the Supreme Court of Port 
WiUiam, Calcutta, in respect of any matters done by thorn in 

til eir public capacity. 

Statute 37 Goo. Ill, c. 142, section 11, extends these provisions 
to the Government of Bombay in the following terms : 

Nor shall it bo competent for the said Courts within their rosneotivo juris- 
dictions to hoar or determine or to entertain and exercise jurisdiction in any 
Sint or action against the Governor or any of the Council at the said Sottlomonts 
ot Madras and Bombay respectively, for or on account of any act or order, or 
any other act, matter or thing whatsoever, counselled, ordered or done by them 
in their public capacity or acting as Governor and Ooniicil. 

^ This, it will be observed, exempts the Governor or any of his 
Council from the jurisdiction of the Eecorder’s Court which was 

in cxistcucG at that time. 

statute 4 Geo. IV, c. 71, section 7, provides as follows : 

_ Provided always, that the Governor and Council... skill enjov the same exemp- 
tion and no other from the authority of the said Supreme Court of Jndicalnro to 
0 there weeted, as is enjoyed by the said Governor General and Couuoil at 
lort Wilham aforesaid for the time being from the jurisdiction of the Supremo 
Court ot Jiidioahu-e there already by law established. 

^ Then Statute^21 and 22 Vic., c. 106 [Government of India Act- 
ot xS5S] in section b? has the following provision t 

All treaties made by the said Company shall bo binding on Her Majosiy 
and all contraols, covenants, liabilities, and engagements of the said Companv 
, made, incuiTod, or ontored into before the. commencement of this Act imiy be 
ontoreod by and against the Secretary of State in Counen in like nianuor and in 

alLl” w « “ 

lastly, Statute 24 and 25 Vic., e. 104, section 9, provides 

' follows: ■ ' ■ ■ -v 

liAoh of the ^h Courts to be estabHshed: under this Act shall 

exercise all such Civil, Ciiminal, Admiralty and Vice Admiralty, I’estamcntary, - 
Intestdo, and Matrimonial Jurisdiction, original and appellate, and tdl such 
Sri r 7-^, ““d hi relation to the administration of justice in the ' 

Patent, as -a-te^aid grant and direct, subject, however, to such directions and ' 
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liiEitatioDS as to tlie exercise of origmal civil and criminal jurisdiction be^roxid 
the limits of the Presidenej towns as may be prescribed tboroby ; and save as by 
such Letters Patent may be otberwise directed, and subject and without 
prejudice to the legislative powers in relation to the matters aforesaid of tlio 
(joveriior General of India in Council, the Higli Court to be established in each 
Presidency shall have and exercise aH jurisdiction and every power and authority 
whatsoever in any manner vested in any of the Courts in the same Presidency 
abolished niidor this Act at the time of the abolition of such last mentioned 
.Courts. ■ 

And section 11 runs as follows : 

Upon the establishment of the High Courts in the Presidencies respectively 
all provisions then in force in India of Acts of Parliament j or of any orders of 
Her Majesty in Council or Charters, or of any Acts of the Legislature of India, 
which at the time or respective times of the establishment of such High Courts 
are respectively applicable to the Supreme Courts at Port William in Bengal, 
Madras anci Bombay res|)ectively, or to the Judges of those Courts shall he 
taken to be applicable to the said High Courts and to the Judges thereof 
respectively so far as may be consistent with the provisions of this Act, and the 
Letters Patent to be issued in pursuance thereof and subject to the legislative 
powers in relation to the matters aforesaid of the Governor General of India in 
CouneiL 

So that section 9 invests the High Court with general powers in 
respect of all classes of jurisdiction, and by section 11 all acts, 
&c., which applied to the Supreme Court are to be taken to 
apply equally to the High Court so far as they are consistent 
with the provisions of the Act itself. The question, therefore, is 
whether the exemption from the jurisdiction of the Court enjoj^ed 
by the Governor and the Members of his Council in their public 
capacity is a provision which is inconsistent with the general 
provisions of this ilct. 

The matter has come before? the Courts in other Presidencies 
and I need only refer to the case of the Collector of Sea Citslonis 
V. ChitAamharaw,f'> where after an exliaiistive consideration of 
the question (the question was as to the exemption from the 
jurisdiction, of the Court in revenue matters, but the Court con** 
the, powers, of the. High Court in relation to 
public officers and public' p.olicy) ,.’ in a most elaborate judgment 

I do not lay auy great stress outhe fact that there is only one exeaptiem to ; 
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the -wide jxirisdiction given by the Act, though it is certainly signilleant. Ho 
doubt ijarticiilar exceptions may exist in respect o£ part of a general subject 
legislated for, though such exception is not expressly given or referred to by 
the statute. 

Such exception may \arise when several statutes in ^ari materia nve to he 
construed together, and all ma}" stand together by treating the one statute 
referring to part as an exception. There is theilhio inconsistency. An instance 
of such an exception occurs in relation to the High Court jurisdiction, though 
not provided for in express terms, viz., the Governor and Members of Council, 
&c,, are exempt iirom the jurisdiction (in respect of their official acts). This 
is the result of construing the Statute 24 & 25 Vic., c. 104, and the Charter, 
with the statutable provisions relating to the; Governor and Ooimcil. But there 
is no inconsistency betvrcen the statutes : they may both stand together. One 
is an exception from the other. On principles of public policy the official acts 
of the Governor and Oouncil could not be the subject of inquiry in any muiii- 
ci^jal Court. 

It is, therefore, quite clear that the Governor in Council is 
exempt from the jurisdiction of the High Court in the same 
manner as he was exempt from the jurisdiction of the Supreme 
Court, and earlier still from the jurisdiction of the Court of the 
Becorder. Sir Courtney Ilbert, in his valuable book The Gov* 
eimment of India,” page 251, section 105, treats the statute quoted 
by me as being still in force and applicable to the High Courts 
to the same^extent as they applied to the Supreme Courts. 

If, then, it were absolutely necessary for rue to decide this 
question, I should be prepared to hold the same view as 
Mr. Justice llernan. So far as it is necessary I hold that the 
Governor and the Slerabers of the Council . are exempt from the 
jurisdiction of tins Court, so far as their acts in their fuiblic 
capacity are concerned. I am not dealing with malice. I hold 
no suit will lie in this Court in respect of public acts of the 
Governor and his Members. 

Then comes the question whether this suit will lie against the 
Secretary of State. As no action will lie against the Governor 
and t!ie Members of his Council, none will lie against the Secre- 
tary of State. This argument seems to me a sound one. Again, 
apart from the question of malice, supposing it was simply a. 
public act, then if the Governor and the Members of his Oouncil 
are exempt, the Secretary of State, whoso liability can only be 
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traced tliroiigli the Goyernor and Members of Council^ 'would be 
equally exempt. 

I now come to the question of liability of the Secretary of 
State independently of these statutes referred to above* Gan 
the Secretary of State be sued^ or in other worcls^ could the East 
India Company be sued; if it was still in existence ? I have 
already referred to the Government of India Act of 1858 (21 & 22 
Vic.; c. 106^ section 67) as laying down that the Secretary of State 
for India in Council can be sued in respect of those matters for 
which the East India Company could have been sued. This 
question has been discussed in the following cases : P, £ 0* Com^ 
V. Secretary of I Nobin CJiimder De^ v. Secretary of 

Secretary of State v. Grant v. Sccro- 

tan^ij of Chattertoii v. Secretary of StateS^'^ 

Now without going through these authorities in detail^ I may 
■'::say'at once that they have established very clearly that. the East ' 
India Company could only have been sued in regard to those 
matters for which private individuals or trading corporations 
could have been sued; or in regard to those matters for udiich 
there was express statutory provision; and; conversely; they 
establish that no suit would lie against the East India Company in 
respect of acts of state or acts of sovereignty. 

The next question iS; was the treatment of the plaintiff luidcr 
the Resolution 'of the 6th November, 1899; which is complained 
of, an act of sovereignty ? This involves the question wliethor 
public servants hold their office at the pleasure of the Sovereign or 
how ? Whether they are liable to be dismissed at the uill and 
pleasure of the Sovereign and those who represent the Sovereign ? 
Now I think tha5 Stat, 33 Geo, III; c. 52; sections 35 and oOy a.iid 
Stat. S and 4 Will. IV; c. 85; sections 74; 76; very clearly lay down 
the right of the Sovereign to dismiss a public servant at pleasure. 
They at the same time provide that that right of the So\mreigi'i 
is without prejudice to the right of tlie East India Companj' 
also to dismiss public servants at pleasure. Indeed; tliis appears ' 

' ’ ' . 'CU (1801) 5 Bom. il. 0. apps, at p, 14, (3) (1882) 5 MacL 

^ (18715) 1 Cal.. Ih ' ■ ^ (U (1S77) 2 C. F. I). 445, 

•, / , • . , ' "■ . ^ Q* B. 180,, 
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to be tbe general, almost nniyersal, principle of piiHie law, quite ' : 
.^apai’fc from ■ any sfcat atory provision. I , find ■ this ' principle ^ ' very 
clearly laid down' in the following cases r Chcitterton wSecretmj 
of State^^^ j Qr ant Y. Secretary of State ; Mitchell v. The Queen 
Bmm w The Queen ^ Shenton v. Smith ; Gould v. Stuart ; 
Ilhert^s Government of India, page 16 L They clearly cstablisli 
the right of the Sovereign and of his Ministers, and those who 
represent him, to employ and dismiss public servants at pleasure 
on public grounds. Indeed, so strongly is this principle laid 
down, that in some of the cases to which I have referred, it is 
even stated that it is not in the power of any of the agents of 
Government to contract that public servants shall hold their 
appointments for any fixed period and that they shall not be 
liable to be discharged within that period. No doubt, the 
majority of these cases refer to the dismissal of military officers, 
but there are some which expressly refer to civil officers also. 
The ol Bimn yTTIic Queen was the case of a Consular 
agent, who is a civil officer, Shentom v. 8mith^^HYa,s the case 
of a medical officer who was dismissed. In all these cases it 
was broadly laid down that you cannot limit the power of the 
Crown to dismiss its officers at pleasure^ I must qualify this 
proposition to this extent, that the power of the Crown to 
dismiss its public officers is necessarily limited by any statutory 
provision that may have been enacted for the benefit ot such 
public servants, and it ma}^ not have application to such of the 
servants of Government as are not charged with functions which 
arc in themselves the acts or the attributes of sovereignty. As 
the Secretary of State for India in Council is now liable to the 
’ same extent as the East India * Company was, it seems to me 
to be extremely probable that the Secretary of State would be 
bound by his contracts with private individuals, where those 
individuals are not employed' in carrying on those departments, 
whicli are essentially sovereign in their character. Sir Courtney 
libcrt, in referring to the cases I have already referred to,' says 
as follows at the bottom of page 161 1 


(1) (1S95) 2 Q. B. 189, 194. 

(2| (1S77) 2 0. I). 445, 460, 403. 

(3), (1890) 1 Q, B. 121/ n. 


m (1396) 1 Q. B. 116. 
(5) (1895) A.C. 229. 
m (I89G) A* 0. 575. , 
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It is tlie practice for tlie Secretary of State in Conncil to make and f ormnlate 
coiiiracts with X3ersons appointed in England to various "branches of the Govern- 
ment service in India, e.g., Educational officers, Forest officers, men in the 
Geological Survey, and mechanics and artificers in Eailway and other works, and 
many of these contracls contain an agreement to keep the men in the service for 
a term certain subject to a right of dismissal for x^articular causes. "Whether 
and how far the jprinciples laid down in Slienton v. Smith and Diimi v. 
Tlio. Quee7i (2) apply to those contracts is a question which in the present state 
of authorities cannot be considered free from doubt. A member of the Civil 
Service of India is expressly declared by his covenant to continue during the 
pleasure of Her Majesty. Tenure during good behaviour is subject to a few 
exceptions (e.//., the Auditor of Indian Accounts) confined to persons holding 
Judicial offices. But the Judges of the Indian High Courts are expressly 
declared by statute to hold during pleasure. The diffiereiice betvreen the two 
forms of tenure is that a person holding during good behaviour cannot be 
removed from his office except for such misconduct as would in the opinion of a 
Court of Justice"’ justify his removal ; whilst a person holding during pleasure 
can be removed without any reason for his removal being assigned. 

Now this makes it necessary for me to consider a little more 
iniDutely what the position of the plaintiff was. Ho was Hnzur 
Deputj^ Collector of Poona^ and as such, I j^resurne, he exercised 
magisterial, revenue and executive functions. As regards magis- 
terial functions, there can certainly be no doubt, that v'ould be 
functions that could be given to him only as an act of state 
or sovereignty. No private individual could emploj^ a Alagis- 
trate ; that is clearly an act of state. The same thing may be 
said with regard to revenue functions. Eeveniie is a matter 
(in its imperial sense) which relates to Government and tlu) 
Crowm ; no piuvate individual has aright to collect revenue. 
That again, therefore, is an employment which, Cvssentinlly in its 
nature, partakes of the acts of Mie Sovereign. As regards the 
otlier executive functions, the same may be said, tliGiigli. tlu-y 
may not quite partake of the same character. But wlnit I Iiav!} 
said is quite enough to show that the plaintiffs employment 
must be taken, on the whole, to partake more of tliat elumicier of 
employment wffich can only be given to him by the Sovereign 
or the agents of the Sovereign, and which could not be given to 
him by any private individuals. That being so, it is quite 
clear that the plaintiff was liable to be dismissed at tlie pleasure 
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of the Crown or agents of the Crown^ that is, the Goveriiiiient 

Bombay^ allegation of the plaintiff that he was Jehako-ie M. 

employed for any specified period^ or that there were any regnla- Cuxi&etji 
tions or conditions which limited the pleasure of Government. Beoketaxw 

He held his appointment at the will and pleasure of Govern- 

Then comes the question whether the plaintiff^ apart from his 
reduction and stoppage of promotion, has any cause of action for 
anything contained in the Resolution of the 6th November, 1S99. 

I have already said that the power of dismissal must necessarily 
include all other powers, on the principle that the greater 
includes the less. The power to dismiss necessarily gives the 
power to reduce. lie can have no cause of action in a municipal 
Court of Justice for his reduction. Then as to censure and 
reprimand, it follows from the power of dismissal that the 
Crown has also the power of censuring its officers. It is singular 
that I can find no authority, nor have I been referred to any, 
by either side, in which the principle underlying this question has 
been clearly established by authority. It seems to me that the 
power of censuring must be included in the power of dismissal. 

It may be at times unnecessary to dismiss an officer ; a censure or 
reprimand may be a sufficient penalty. Therefore, though there 
is no express authority, I must hold it is open to Government by 
Resolution or otherwise to censure or reprimand an officer. 

The plaintiff^s case goes further. He says that it may be that 
Government have power to dismiss, to degrade, or to stop his 
promotion, but, he says, Government have no power to libel him, 
or slander him, and therefore, in this case. Government having 
been guilty of libel must be liable to the jurisdiction of this , 

Court. Now let me first consider where this libel lies. It is 
contained in the Resolution, which in the plaint is described as " ■' 
the Resolution of the Government of Bombay, and it is so 
described in the notice. Taking it to he a Resolution of the 
Government of Bombay (apart from any question of malice for ' , 
the /present) as a document which iS'jKsr se defamatory and 
which would be a libel in an ordinary case, the question is ’ 

whether the plaintiff can maintain a suit against the Secretary of 
State and ^the Governor in Oouncil. The cases oi DmUns v, 
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Pauletp'^ DcmMm EohelyP Ilenessey y^ 1fngUp'> Crvant w 
The Secveiary of State Clrntterton Y. TJie Secretary of State Oliver 
V. Jjentinchf^'^ lay clown very broadly that all comrnunicatioiis 
"between Ministers of State 'with regard to public matters ' or 
public functions, and all expressions of opinion on the conduct 
of public duties by the officers of State, and all records and 
documents in which the opinions or orders of public officers 
relating to other public officers are contained^ are absolutely 
privileged, and that they are privileged to such an extent 
that they cannot be compelled to be produced, and that oven 
if the defendant or any party in wdiose possession that document 
may be is willing to proclnco it, the Court ought not to notice 
it, and ought not to allow that document to be put in or 
produced. They further lay down that if gmmd facie the 
document is privileged, if ^rimd facie it purports to be an official 
communication which would bo privileged, then no allegation of 
malice would be allowed, and no proof of malice will take away 
the privilege. It then comes to this, that any charge of libel 
against a public officer must fail if it is contained in a document 
which is privileged, because that document cannot be produced 
and so is incapable of being proved in Court, Therefore you 
have a public officer fmie acting in his public capacity, 

and once you have the document 7 jm^ 6 ^/f?(:? 2 e a privileged one, no 
action can be based upon any libel, however malicious that may 
be, contained in that document. This- view is supported by the 
decision in Bawhins v. PauletP^ in which case llollor and Lush, 
JJ,., delivered -a judgment, in wdiieli Mr, Justice Hayes agreed, 

.'. but 'from which Chief Justice -Gockburn differed, Mr. Justice 
Mellor, at page 113, says : 

To this jjlea, tlie plaintiif replied that the words in tlic deelfindion iGentioned 
were written and pxiblished of actual malice on the defendant’s jx'irt and witkouL 
any reasonable, probable or justifiable cause and not hondjlde or in ike hondjide 
diseliarge of tkeldefendant’s duty as suck superior oilieer as aforoi^aid. To ilsi;;;! 
replication tlie defendant demurred, and as one ground of den-iurrer thoi; 

gio action is maintainable in respect of words WTitten and piiblishcil uiuLr tkc 




m (1S77) Cl II B. 414 
(-5) {1895) 2 Q. B. 181). 
(C) (ISIJ) S Taunt. 45(J. 
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■^/.cireumst ail CBS stated in tlio :.i)lea 5 even i£ written and pnblislieci maliciotisly and 
■:witlioxit reasonable: or jiistidabk cause. 

I am o£ ox^inion tliat such replication is bad and is no answer to the matters 
alleged in the plea. If it was the defendant’s duty to write such letters and to 
make such reports touching the plaintiff’s conduct, qualifications and fitness as an 
officer, which is admitted by the replication, I do not see how^' it makes the defend- 
ant’s conduct actionable because he did what it was hts duty to do, maliciously 
and not lonii jitlc in the discharge of his duty, 

Dawkins v. Eokehij is to the same effect and Hennessey v. 

■■ 'WMgM lays down the same doctrine. 

Then we come to the case of Grant v. Secretary of State 
which is a decision of Mr. Justice Grove^ who goes very elaborately ' 
into all the previous authorities on the point. He cites (page 461) 
a passage from the Judgment of Dallas, CM.; in GidUy v. Lord 
Falmerdoihf^ which contains the following quotation from a 
judgment of Ashurst, J. : 

In great questions of policy we cannot argue frpm the nature of private 

agreements Great inconveniences would result from considering a 

Governor or Commander as personally responsible h[o man would accept 

of any appointment of trust under Government under such conditions. 

And also one from, the judgment of Mr. Justice Buller : 

Where a man acts as agent for the public, and treats in that capacity, there 
is no jmetenco to say tliat he is i)ersonally liable. 

Dallas, O.J., for himself said : 

I am aware that these cases aro not in their circumstances precisely simllai' 
to the present, and, perhaps in respect of some of the circumstances belonging to 
the present case; I may personally have doubted longer than, I am now satisfioflj 
I ought to have done ; but in their doctrine they go to this, that, on principles 
of public polic^q an action will not lie against persons acting in a public dial* 
acter and situation, v^hich from tho very nature would expose them to an infinite- 
multijjliclty of aedons, that is, to actions at the instance of any person who might 
suppose himself aggrieved ; and, though it is to be presumed that action impro- 
perly brought will fail, and it may be said that actions properly brought should 
succeed, yet tlio very riability to an unlimited multiplicity of suits would in 
all iprobti-brjity prevent any proper or prudent person from accepting a piiblie 
Situation at the harvard of such ]5eril to himself. 


' (1) C187S) 7 E. & Ir, Ap. 744. 

509. 


(3) . (1877) ,2,0. I\ D. :t55,at pp. 4GI, 46a ■ 
, G) (1822) 3- B. k B. at p. 286. , 
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Grove^ J., adds : 


Jehangie M. 
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It is tnie tliis was an action oi contract; bnt tlie reasons given in the 
judgment apply generally to ' an action against a public agent for anything 
done by bim in his public character or employ men t/ and, as it appeal’s to me, 
apply a fortiori to, an action of tort where there is no charge of personal aoiioii 
and personal malice. 


It is farther important to observe that at page 463 Grove, 
says : . 


I might decide this point upon the narrow erigrouiid that there is no averment 
that the defendant personally ordered, sanctioned, or knew of the jonblicaiion in 
the Gazette, and that the statement in the order itself, that it is under the 
anthoidty of Government, it being signed Oommandei-in-Ohief,’’ is no sufficient 
allegation tliat the publication was the act of the defendant ; but I prefer 
deciding it upon the broader ground, as, if I am i-ight as to that, great expense 
may be saved to the plaintiff. I will add thatj if I am ng-lit as to the first point, 
viz., that the act of removal is not within the cognizance of this Court, it 
seems to me that the jenblication in the official Government record of that 
act, being obviously necessary for the information of those whom it may 
concern, is in my judgment also not within ihe competence ol this Court, 


Lastly, Cliatterton v. The Secretary of State^^'^ seems to me 
to go much further than is necessary for me to go in this case. 
It lays clowm generally that a communication relating to State 
matters made by one officer of State to another officer in the 
course of his official duty is absolutely privileged and cannot be 
made the subject of an action for libel/’ This decision is the 
decision of three eminent Judges^ and Lord Esher, Master of the 
EollSj at page 190 of the report says : 


The plaintiffi in this case has brought an action of libel against the Secretary 
of State for India in Council. It would seem fTOm tlie form of the action tliat 
it is meant to be brought against him in his official capacity, treating him as a 
corporation, not against him personally. But it would have made no di.ffcrenoe 
if it had been brought against him as an individual. The substance of the case 
is that it is an action brought against him in respect of a communication in 
writing made by^ him as a Secretary of State, and, tlierefoi’e, a high official of 
the State, to an Under Secretary of State in the course of the performance of his 
official duty. The Master, the Judge at Chambers, and the Divisional Court 
have all come to the conclusion that the action is one which cannot by any 


§ 
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possibility be maintained ; that it is not competent to a Civil Court to eiiter- 
taiii a suit in respect of the action of a.n oJSicial of State in mailing such a 
communication, to another official in the course of his official duty, or to 
enquire whether or 3iot he acted maliciously in making it* I think that 
conclusion was correct. The authorities wffiich have been cited to us appear to 
show that, as a matter of clear law. a Judge at the trial Avoukl be bound to 
• refuse to allow such an inquiry to proceed, whether any objection be taken by 
the parties concerned or not. It follows that such an action as this cannot 
possibly in point of law be maintained ; ^lnd, that being so, to allow 
it to proceed would be merely vexatious and a waste cf time and money. 
The reason for the law on this subject plainly appears from wliat Lord 
Ellenborough and many other Judges have said. It is that it would be 
injurious to the public interest that such an inquiry should be allowed, 
because it would tend to take from an officer of State his freedom of action 
ill a matter concerning the public weal. If an officer of State were liable 
to an action of libel in respect of such a communication as this, actual malice 
could be alleged to rebut a plea of privilege, and it would be necessary that 
he should be called as a %Yitness to deny that lie acted maliciously. That 
he should be placed in sncli a position, and that his conduct should be 
questioned before a jury, \voiild clearly be against the public interest and 
prejudicial to the independence necessary for the performance of his functions 
as an official of State. Therefore the law confers upon him an absolute 
privilege in such a case, 

Further on at page 192 Kay, L.J., says : 

I am of the same opinion. I will assume that the statement of claim 
sufficiently alleges that the statement made by the defendant, of which tho 
plaintiffi complains, was untrue, and that it was made with malicious intent. 
But assuming that to be so, the question arises whether under the circum- 
stances that statement is not absolutely privileged, and therefore one upon 
which no action can be founded. 

Then he goes into the question and holds that no aetion can be 
founded, and that it is absolutely, privileged. 

Now, applying the principles laid down in these authorities^ 
it seems to be clear that if the Eesoliition complained of be 
brought into Court, it must be held to be absolutely privileged ; 
that the plaintiff would not be able to have it produced in Court ; 
oven if it was produced in Court, it would be my duty to refuse 
it to be put in evidence, and that no secondary evidence could be 
led. The result must necessarily be that plaintiff must fail 
because the charge of malice cannot be allowed to be proved 
against a public functionary. 


CtTESBrJI 

Sboektaev 
or SrATB. . 




; „ 1 .- . 

; /220 

,‘t2i4'; 




1902 . 


r . jElMGm M. 

ClTllSETW 
^ C. ■ 'i'* 

; ; - SecbIOT'ARY 
'\ 83 E<i> 

‘iSiilllilf®-:^ 


iliMM 


Wl?. 


...Oil iliese .axithoxities and on the grounds I have stated, I must 
find on the first issue for the defendant, that this Court has no- 
jurisdiction over the defendant, \'On; the' second 

this suit is maintainable ' against the defendant, that ' 
also I must hold against the , plaintiff, and in favour of the 
defendant. The third issue, viz., whether the plaint discloses any 
cause of action, I hold in favour of the defendant and against 
the plaintiff. On the fourth issue, viz., whether having regard 
to the notice of action given by the plaintiff he is entitled to 
maintain this suit in respect of false and malicious libel, I hold 
in favour of the plaintiff and against the defendant, in fliat I 
hold the notice given to be sufficient, The fifth issue, viz., 
whether if the first four are found in favour of the defendant 
the statements in the Resolution are not absolutely privileged, I 
find ill favour of the defendant and against the plaintiff- The 
result is that the plaintiff must be non-suited and his suit 
dismissed. 

^'T:' :\The plaintiff appeals to me and says that all that he wants; 
a public inquiry into his conduct. I have already stated that -I 
am debarred from entering into that question on the ground 
of express statutory law and also on the ground of public policy. 
I cannot in this Court give him any redress. But it does not 
follow that because the plaintiff has mistaken his remedj,^ and 
come to me, therefore there is no'V remedy for him at all. The 
maxim on which he relied/ that there can be no -^vrong w'ithoiii 
remed}", is a maxim of universal acceptance, and the fallacy of 
the plaintiffls reasoning lies in this, that he assumes justice only 
: lies ; wdthin the four, walls of.- this Court ; he thinks that there is 
; no justice in the Secretariat, or in the Council of His Excellency 
' : the ;Governor, and also that he cannot obtain, it from the Govern^ 
:,'in.e.nt of, India, or the Secretary of State, or even, as a last' < 
resort, from Parliament. " 

I feel perfectly certain that if it be a fact— as to wiiich I 
give no opinio.n— that the . plaintiff jeoncliict has really been 
misuiiderstood or misconstrued -by Government, and if it be a 
facf>— as to which also I give no.. - opinion— that he is able to givi3 
proper explanation of what he did, and if it further be a fact, 
that the manner,' in which, he acted -was consistent with the’ ^ 
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practice of other people^ all I can say is that he slionid go. to 
proper authorities^ and I have not - the smallest doubt that , if;' 
lie makes a proper representation in the proper quarter his 
representation will be considered by the proper authorities. The 
mere fact that 1 do not entertain his suit does not debar the 
Government from taking such action as in the interests of public 
service^ and having regard to the circumstances of this case^ 
it may think it right and expedient to adopt. I can give no 
opinion on that point. All I say is that the plaintiff is mistaken 
'incoming before iiie. He. must address the proper authorities 
for redress; and redress will be given to him if he deserves it. 

This suit is dismissed with costs. I leave it to Government 
whether they will enforce the costs or not. 

Suit dismissecti> 

Attorney for defendant™ J/n id JYiehdson, Solicitor to 

G-ovcrn.ment. 
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Before Mr, Jmtdce Battij and Mr. Justice Aston \ ancl^ on reference i 
hefore Mr. Justice C/iandamrhar. 

..'■TBIBHOYAK C.HCJ.N’ILAL (original ■ PLAnsmrF),' A3?PEx,Liiri!,' t\ 
The AHMEDABAI) MUNICIPALITY (osioixal Deeeniaaxt), 

' " ' . Eesponbext."''" 


MunkipaUtjj — Bortibay District Mtmkipal Act (Bombay Act VI of 187 
sections 88^ 48 — Fvhvate street — Balcony projecliufj over prlmte street^ 
Uotico to Mmiicipalitij^lJlsohedience of the permission granted hj Mmik 
eipaliij. 

Meld, Climdewarhar m.di J J. (Batty, X, dissontiiig), that antler, 

the Digtrict Manicipal Act (Bombay Act Vl of 1873) a Mmiicipalitv has power 
10 regulate or control the construction of balconies projeetiog over private 
streets. 
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Second appeal from the decision of Rdo. Bahadur Lalsliankar 
ITmiasliankarj^ Additional First Class Subordinate Jiidge^ A. 
at Ahmedabad; confirming the decree passed by Rao BahMur 
Oliandulal Mafchuradas, First Class Subordinate Judge at 
Ahmedabad. 

Suit for an injunction restraining the Municipalitj?' of Ahmed- 
abad from removing a balcony erected by the plaintiff. 

The plaintiff owned a house in Ahmedabad facing towards the 
noi'th and abutting on a private street. Along the front of the 
house from east to west iwas a verandah. To the east of the 
house was a passage four and a half feet wide^ at the other side 
of which was a house occupied by a neighbour. The plaintiff 
obtained permission from the Municipality of Ahmedabad to 
construct a projecting balcony above his verandah two feet 
wide, twelve feet from the ground, and leaving off five feet of 
space on the east.’^ The plaintiff* thereupon built the balcony, 
leaving a distance of five feet between the east end of it and his 
neighbour's house at the other side of the abovementioned 
passage. The Municipality, however, contended that the balcony 
they intended to allow was one not extending along the whole 
front of the plaintiffs house, but stopping short at a point five 
feet from the eastern corner of his house ; that the five feet of 
space '' mentioned in their permission was to be measured from 
the north-east corner of the plaintiff\s own house, and not from 
the other side of the passage. They accordingly served the 
plaintiff wdth notice requiring him to remove so much of the 
new balcony as was not in accordance with the permission. 

The plaintiff* thereupon filed this suit praying for a perpetual 
injunction restraining the Municipality from removing the portion 
of the balcony. He contended that he was justified in construing 
the permission granted by the Municipality as allowing him to 
build the balcony as he had built it, and he further contended 

that inasmuch as the balcony did not overhang a public 

the Municipality had no authority to prevent his building it as 
he had done or to require him now to remove any part of it. 

The Municipality contended that the plaintiffliad misconstrued 
their permission, and that under section 83, clause 3, of the ' 
District Municipal Act (Bombay Act VI of 1873), they could 
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insist on the removal o£ such part of the balcony as was built in 
contravention of their permission. They also relied on their bye-* 
law No. 

The Subordinate Judge dismissed the plainti^^'^s suit. He held 
that the street in which the plaintilFs house was situate was not 
a public street^ but he held also that the Municipality was entitled 
to order the removal of part of the balcony. 

On appeal this decree was confirmed by the lower Appellate 
Court. 

The plaintiff appealed to the High Court. 

The following are the sections of the Bombay District Muni- 
cipal Act (Bombay Act VI of 1873) referred to in the case;' 

Clmise U — Before beginning to erect any building, or to alter externally 
or add to any existing building, the person intending so to build, alter or add 
shall give to the Municipality notice thereof in writing, and shall furnish to 
iheiQ, if required to do so, a plan showing the levels at which the foundation 
and lowest floor of such building are proposed to be laid by reference to some 
level known to the Municipality, and all information they may require regard* 
ing the limits, design and materials of the proposed building and the intended 
situation and construction of the drains, sewers, privies and cesspools (if any) to 
be used in connection therewith. 

Clause 2. — Within one month after receiving such notice the Municipality 
may in writing issue such orders not inconsistent with this Act as they think 
proper with I’oferenco to such building. 

If tlie Municipality fail to issue written orders, whether of approval or other- 
wise, with reference to such building within the said period, the person 
onglnally giving notice may proceed to erect the building in qimstion in the 
manner proposed by him to the Municipality, provided that such building be in 
nccoitlance with the provisions of this Act. 

Claim J.—If such building be begun or made without the notice or without- 
affording the information above prescribed, or in any manner contrary to the 
legal orders of the Municipality issued within the period aforesaid, or in 
other respect contrary to the provisions of this Act, the person so building shall 
be liable to the penalty hereinafter provided, , and the Municipality may, by 

( 1 ) Bye-'Iaws of the Abmedabad Municipality under section 42, clause 3 : 

7. Permission do put up projecting balconies or dahUees or weather frames 
(khapems) may be given without restriction, provided that the projection be not less 
than twelve feet from above the ground below, and provided that a clear space of 
eight feet measured horkontally is left between the eaves of the house opposite and 
those of the houses to which a dahMee or weather frame is to be attached. 
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written notice, require sncli building to be altered or demolished as they may 
V;;Aeem;'.necessary*X''\ v 

43. Clause It — The Municipality may by written notico require tlie owner 
or occupier of any house or building to remove or alter any projection, or 
encroachment or obstruction, 'which, although erected before this Act comes into 
operation in the place, shall have been erected or p>laced agaiiist or in front of 
such house or building, if the sanm overhangs or juts intoj or in any way pro- 
jects or encroaches upon, any public street, so as to be an obstruction to the safe 
and convenient passage along such street, or if the same projects and encroaclies 
into or upon any uncovered aqueduct, drain or sewer in such stroot so as to 
obstruct or interfere with such aqueduct, di’ain or sewer, or the proper 'working 
thereof : Provided always that, if such. •j:u‘ojection, encroachment or obstruction 
.sholl havo been lawfully made, the Municipality shall make reasonable com- 
pensation to every person who suffers damage by such removal or alteration ; 
and if any dispute shall arise touching the amount of such compensation, the 
same shall be ascertained and determined in tjio manner hereinafter provided. 

ClcmseiB . — The Municipality shall possess similar i3ower, but shall not be 
Tinder obligation, of making compensation Tvith respect to all such projections, 
encroachments or ohstr actions wdiich shall be erected or placed after this Act 
conies into operation in the place. 

Clause 3.— 'The Municipality may give written permission to the owners 
or occupiers of houses or buildings in public streets to put up open verandahs, 

’ balconies or rooms, to project from any upper storey thereof to an extent not 
exceeding four feet beyond the line of the plintli or basement wall, and, any 
person putting up such verandahs, balconies or rooms •without such permission 
shall be liable to the penalty hereinafter provided. 

Tlaimilal EaiiGhhoddas fo.r the appellant (plaintiff), 

A. 8/icih for the respondents (defendants). 

BattY; J. ; — In this case'tlie plaintiff sued to obtain a perpetiial'^^^ 
injunction restraining the Ahmedabad Municipality, the defend- 
'.yant '.in the suit, from removing a da/chlee oi balcony 'vwitli^v- 
overhanging eaves which the plaintiff had constructed over the 
&ta of his house» 

The defendant Municipality contended that the plaintiff had 
obtained permission from them to construct a balcony in the, 
position clescri bed in the plaiiit,. subject to the conditio.ii that it 
should not extend do the east beyond a point live feet from the’ 
■'•northern extremity of the eastern wall of the plain tiff ^s hoim’l ; 
that the plaintiff had disregarded this condition, and that there- 
fore under sub-clause 8 of section 33 of the late Bombay District , 
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Mitnieipal Act (Bombay Act ?I of 1873)^ and by a byedaw No«7 
framed by the Municipality^ the Municipality were entitled to 
re{|iiire the removal of the structure completed in contravention 
of their orders. The Court of first instance held that the street 
on which the plaintifi’s Iiouse abuts was not a public street, but 
that, whether the Municipality had authority to make the order 
or iiotj they w^ere justified^ by the circumstances of the case and 
the bye-law above referred to, in passing the order as to the 
construction of the balcony, in the exercise of their discretion, 
and that the plaintiff having constructed the balcony in defiance 
of that order, was not entitled to the injunction sought. 

The lower Appellate Court, on further finding that the 
balcony in question had not been constructed under the direction 
of the defendant's Inspector, held that as the structure contra- 
vened the terms of the permission granted by the defendant 
Miunicipality, the plaintiff was entitled to no relief. From that 
decision the plaintiff now appeals. 

In appeal to the lower Appellate Court as well as to this Court 
the plaintiff* objected that the defendant Municipality had no 
power to order that the balcony should not be constructed over 
the space to which the Municipality referred in its prohibiting 
order, and the plaintiff alleged that as that space v/as not a public 
street, he w^as legally entitled to build the balcony over that 
space. To this contention the lower Appellate Court appears to 
have given no consideration. The finding of the Court of first 
instance that the space on which the jplaintiff^'s house abuts and 
'which the balcony in question overhangs is not a public street, 
was not questioned in the lower Appellate Court and is not now 
disputed. 

' The only question then that remains is one of law. The 
provisions on which the defendant Municipality rely are those 
contained in section 33 of Bombay Act VI Of 1873. Sub-clause 1 
of the section re€|uires notice in writing and certain information 
to bo given to a Munieipalify before a building is commenced, 
altered or added to» Neither that nor any other clause in the 
section contains anything requiring that the permission of 
the Municipality should be obtained. If such permission bo 
necessary, therefore, the power to require it must be sought in . 
some other provision of the Act. ,, 
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Clause 2 empowers a Municipality^ on receipt of such notice^ 
to issue such orders^ not inconsutent with the Act^ as they think 
proper with respect to such building, and authorizes the person 
giving notice, in case no such orders are issued, to proceed wdth 
the building, provided it be in accordance with the provisions of 
the Act. 

Clause 3 attaches a penalty and the liability to a requisition 
by the Municipality for the alteration or demolition of the 
building in the following conditions, viz., if the building' is 
begun or inade~ 

{d) without the notice or information required by clause 1 ; 

(h) in any manner contrary to the legal orders of the 
Municipality ; or 

(c) in any other respect contrary to the provisions of the Act. 

Thus to justify the requisition of the Municipality for the 
demolition of the building, one of these three conditions must 
be established. There is no contention that the first or the last 
of these conditions exists. 

The only question is, then^ whether the orders of the Muni- 
cipality were legal and not inconsistent with the Act. The 
suggestion for the respondent Municipality appears to be that 
no orders would be inconsistent with the Act which were not in 
direct conflict with any of its provisions. This contention, if 
true, would practically leave a ]\Iunicipality an unlimited discre* 
tionary power to issue any orders not expressly prohibited. No 
doubt, if a corporation have been duly invested with such dis- 
cretionary power, it would follow^ that the Courts could not 
interfere with the /a <5^ exercise of such discretion ; Brico on 

Ultra Vires, pages 500, 514-518 ; Ollivant v. RahimUda Fur 
Alahomedp-'^ Fagar V alah Farsi v. Municipality of Dhandhuka^"'^ 
and cases there cited, and compare Reg. v. ColUnsS'^^ But it is 
not enough that there has been a bond fide exercise of discretion. 
It must necessarily .further appear that the action was taken or: 
:the;,vOrdar was passed in the exercise of powers conferred: 
London Comitf Coimcil v. Attorney GeneraU^^'^ ; Ashhunj Railway 

. ■ Cl) (1888) n Bom.- 474 at p» 478. CS) (1876) 2 Q. B. B* 30 at p* 35. ' , ''' 

(2) (1887) 12 Bom.' 490. at p. 495* (4) (10o2) A. C. 165. 'i 
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, 'Eor^' obviously^," the., ' mere, "■ 
bond fide belief that the order might from certain points of 
Aiew be desirable, will not make the order legal if the person or 
public body issuing it had no authority or power in that behalf. 
And, in the present instance, the Municipality, being the creature 
of the Act under which it is incorporated, has no inherent powers 
or any authority, except such as may have been conferred by the 
constating enactments. The Acts define their powers, and any 
order in excess of those powers, and not authorized by the 
ordinary law, must be inconsistent with those Acts. For as the 
Act defines the powers they are to exercise, those powers are 
thereby limited to what is expressly, or by necessary implication, 
conferred. And enactments trenching on general rights or 
delegating subordinate legislative or other powers are subject to 
the principle of strict construction : Maxwell on Interpretation of 
Statutes, pages 856-357 (2nd Edition). No doubt greater latitude 
of construction is allowable in respect of discretion in the 
exercise of ' powers conferred on public bodies for essentially 
public purposes, than in the case of bodies incorporated with 
privileges for their own benefit and profit (Maxwell, 363 and 365, 
and Brice on Ultra Vires, pages 19, 519), But the Legislature must 
be understood in granting away, in effect, the ordinary rights of 
the subject as granting no more than passes by necessary and 
unavoidable construction,” and it has been on many occasions 
and most emphatically decided that private persons must be 
protected if they possess rights which are being infringed without 
legislative authority, however disastrous the results of such 
protection may be to the corporations thus for public purposes 
injuring private persons : Brice's Treatise on the Doctrine of 
Ultra Vires, page 518. ’ 

The power which the Municipality claimed to exercise in this 
case is one which they certainly could not exercise independently 
of the Municipal Acts. For they have no proprietary interests 
in the site of the building or the space affected by it. Their 
orders, therefore, if justifiable, must be shown to be consistent 
, with tbe powers conferred by the Act ; otherwise they are neither 
within_ the meaning of clause 2 of section S3, nor legal orders 

^ ’ - ■'!' ■ ' • ' (1) (1875) L»B. 7 Eng, & Ir,, App. 658, •, , . 
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■witliin tlie meaning of 'clailse 3 of that section. The land affected 
not being a public -street is not 'vested in the Municipality by 
section 17 of the Act^ and no -general power.. to iiiterfereow^ 
buildings on private property is conferred by any section of 
tliat enactment. Such interference would necessarily involve 
an encroachment on the ordinary rights of the subject. And 
wlienwxr the Legislature intended to autlioriige such interference^ 
it conferred the power by apt words. Thus special provision is 
made in section 25 for the compulsory acquisition of land. Power 
to interfere in the laying out of the streets vv^as conferred by 
sections 27 to 29. Section SO, as amended by clause 9 of section 
49 of Bombay Act II of 1884, authorized a Mimicipalit}?- to insist 
on set-backs to the regular line of a public street in the case of 
houses being rebuilt. Section 31 enabled the MunieijDality to 
enforce compliance with a requisition as to the use of non- 
com bustibic materials in erecting or renewing buildings. Section 
32 enabled them similarly to insist on new buildings being built 
upon a proper level. Sections 85 and 36 give special powers to 
regulate the erection of huts. And these sections 35 and 86, 
relating to merely temporary structures easily removeable and of 
little value, present a remarkable contrast to the powers conferred 
in respect of buildings of a mere permanent and eostiy nature. 
For in the case of huts and sheds the Municipality can interfere 
with the exercise of private proprietaiy rights so as to prevent 
o%xn'erowding and other risks — a power of interference nut 
conceded in respect of the ordinary use of building sites. Sections 
36 to 40 enable the Municipality to control private rights iji 
euiinection with the drainage system, and under section 41 the 
Municipality may insist on“ certain provisions being made by 
owners in jeublic streets for the carrying o’ff of rain-water. 
Section 42 merits special notice in connection ■with the present 
case. For the power which it confers for the reiiio\’al of 
projections is expressly limited to the case of projections over- 
Imiiging or Jutting into or in any way projecting into or upon 
any puMic street so as to be an obstruction to the safe and ' 
convenient passage along such streets or affecting an aqueduct, 
drain or.seweiv And clause 3 of the same section, while enabling 
the Municipality to give or withhold pemiission for ■\xranilahs 
and balconies to •'houses -or buildings in public streets^ and 
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penali^siiig tlie ereciion thereof without sncli permission^ malvcs 
no provision either for permission or penalty in the case of 
verandahs or haleonies to houses not so situated. Hwpressio iinius 
esl; eccchisio altenms — and it seems sufi|ciently clear that no such 
interference with ordinary proprietary rights was contemplated 
b;y the Legislature as desirable^ in cases where it was not called 
for by the necessity of securing the pnUic streets from objection- 
able structures. Section 43 indicates a similar anxiety on the 
part of the Legislature to abstain from interference with tlie 
ordinary rights of property where there was no necessity arising 
from the possibility of obstruction or danger to a public road or 
street or -well or tank. Section 48 is a conspicuous instance in 
which the powers of removal are limited to cases of obstructions^ 
:^&c.j"in public streets. . 

No provision of the Act has been cited to show that the 
Municipality have a general authority^ independently of these 
carefully limited powers, to prevent any person from building on 
or over any private site. It is urged that the Municipality may 
have deemed interference necessary in this case, in order to 
obviate possible danger from fire^ and therefore desired to place an 
interval between the house of the plaintiff and his next-door 
neighbour to the east. But^ apart from the consideration tliat 
ill almost every city long rows of contiguous houses are constantly 
to bo found with projecting verandahs, this suggestion as to tlio 
good intentions of the Municipality cannot be accepted as a legal 
justification of their order. Foiv although the ^luiiieipality may 
have deemed such a power desirable;, the Legislature has not 
’deemed it so. And though the Municipality,, in any particular 
case to which any powei's conferred on them extend, may use 
their own discretion as to whether they should or should not 
exercise those powers, they cannot usurp the functions of the 
Legislature and take it on themselves to decide what their powers 
shall be. Had their power been limited, as contended, by their 
own discretion alone, there could be nothing to prevent their 
prohibiting building altogether, and thus depriving owners of’ the 
use of their private property. This is certainly not loft to 
their, discretion, Tliere must evidently be some limit to their 
discretionary powers* .And no suggestion has been offered as to. ' 
where 'that_ limit is to bo found if 'it is not determinecl'by the’, - 
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extent o£ the powers conferred by the Legislature. It may be 
noted that in section 149 of the present Act (III of 1901) the 
Legislature^, in conferring wider powers to restrict overcrowding, 
has j)rovicled special safeguards, which require special notifications 
as to the areas in which and the conditions on which authority to 
interfere with private rights shall be exerciseable. The case has, 
however, been treated in the lower Courts as if the Municipality 
had unrestricted authority to give or withhold permission to 
build, though as already observed there is nothing tlii'oiighout 
section 33 requiring that the permission of the then Municipality 
should be obtained before building* 

Then it is argued that there is no object in requiring notice 
to he given to a Municipality before building is commenced, 
if the Municipality cannot withhold permission. But what 
section 33 authorizes a Municipality to do, is to issue orders not 
inconsistent with the Act. That is to say, the Municipality 
cannot prohibit the exercise of a private right which the Act 
does not empower a Municipality to prohibit, nor can the 
Municipality permit what the Act does not authorize a Munici- 
pality to permit. As already shown, a Municipality is authorized, 
by section 30 of the Act, to prohibit building beyond the regular 
line of a street, by section 31 to require the removal of inflammable 
materials, and by section 82 to determine the level if necessary 
for drainage. And thus, on the three points of limits, design and 
materials, as to which clause 1 of section S3 requires infoniia- 
tion to be furnished, a Municipality can exercise discretionary 
control, as it can under section 42 and other provisions enabling 
that body to permit what without such permission would be* 
punishable. All prohibitions and permissions, therefore, issued 
m accordance with such provisions as are above referred to, 
are orders not inconsistent with the Act. But orders, proposing 
to impose such restrictions on private rights as neither the 
ordinary law nor the special enactment contemplates, would 
be inconsistent with the Act within the meaning of clause 2 of 
section 33, and would not be legal orders within the meaning 
of clause 3 of that section 33. 

But it is suggested that the Municipality could rely on what 
is referred to in the judgments as bye-law No* 7, which purports 
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io luwe been framed under section 42 of the Act* It is manifest, 
however, that a byedaw cannot enlarge the powers given by or 
tlowing from the Aefc, the power to frame bye-laws being subject 
to the condition that they be consistent with the Act (section 32 
of Bombay Act II of 1884). And no bye-law or rule could fulfil 
that condition if it purported to exercise a power which is 
opposed to the private rights of individuals under the ordinary 
law and which is not within the limits prescribed by the Act. 
If it were competent, to the Municipality to frame any bye-law 
not expressly prohibited by the Act, their power would be almost 
unlimited, and there would be nothing to prevent a Municipality 
from framing bye-laws or issuing orders in restraint of trade 
(which would be manifestly illegal: Brice on Ultra Vires, page 56), 
or from otherwise annihilating private rights. But the powers 
of Municipalities in this respect are most stringently defined by 
the Legislature, and therefore a bye-law, though it may restrict, 
cannot enlarge the scope of Municipal action. But the so-called 
bye-law purporting to be framed under section 42 of the Act of 
1878 (a section which confers no power to make bye-laws at all), 
is at most a resolution of the Municipality as to the conditions 
on which and the extent to which it proposes to exercise the 
powers by that section conferred. Whether it be competent to 
a Municipality thus to fetter the discretion of its members 
or successors by self-imposed rules, in lieu of exercising such 
discretion, as contemplated by the Act, in each case as it arises, 
may be open to question : The Queen v. Justices of Merionethshire 
But in no case could a Municipality take to itself a power by 
a bye-law, and least of all a power to invade the private rights of 
individuals under the ordinary law! 

Of the cases cited in argument, that of Godhra Mmicipalitij v. 
Ileptuluhhai^^'^ appears to be at first blush most nearly on all 
fours with the present. In that case Parsons, J., took the view 
that the Courts could and should examine the reasons given by 
a Municipality for an order issued by' them under the section 
now in question, and that if the order proved not to be within 
the powers conferred by the Act, it would be inconsistent with 
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the Act and not a legal order, and would be liable ay such to be 
set aside« The head-note to the case^ it may bo observed^ is 
somewhat misleading^ for it represents, as the result of the 
decision^ certain propositions contained in tlie judgment of 
Eanade^jJ., in which neither Parsons, J., nor Gandy, J., concurred. 
The ground of Candy, J/s judgment was, it would seem, that 
the plaintiffs original and reiterated allegation wms that the 
uej'wcis were placed on the road, that no evidence was adduced 
on the issue subsequently raised as to whether they “svere or 
were not on the road, and the fact, that they w'^ere an encroach- 
ment on the road, having been admitted in the Court of first 
instance, the lower Appellate Court had, notwithstanding all this, 
improperly allowed the new contention that they were not on 
the road to be set up for the purpose of sliowing that the order 
wuis illegal and should be restrained by injunction. Thus the 
judgment of Candy, J., implies assent to the view of Parsons, J., 
that the order would have been Mm vires had it been issued 
on a notice of a building’ to be erected on private land. And 
the concurrence with Kanade, J., was passed expressly on the 
ground that the order was not 'idira vires^ because the notice 
admitted that the building was an encroachment on the public 
road. Of the other cases cited in argument that of BhawaM 
shank ar v. The Surat City Municipal it turned, not on the 
contravention of orders issued by the Municipality, but on the 
failure to give notice as to a building on one part of the land 
actually built upon (see pages 37 6, 378), a ground of liability which 
under section 33 (3) is complete in itself and distinct from that 
which arises from building contrary to legal orders. The case of 
Dave IlaHshcuiJm-r w The Town 'Mtmioipaliiy of Umrethp'^ also cited 
in argument, is for the same reasons irrelevant in the present 
case* 111 Nagar Valah Narsi v. The Mwdcipality of Dhakdkulud^^ 
the judgnieiit rested, so far as concerned the building across the ’ 
passage of the khadhi^ on the principle that a Municipality is 
not precluded from exercising its powers by the fact that the 
protection of the rights of the neighbouring liouseholders might 
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liave been left to tbese liouseholdens themselves. The Act 
contemplates that irrespective of all other remedies available to 
individuals the Municipality may step in to abate nuisances in 
ecrlain eircurnstancesj and the judgment in question decides only 
that the possibility of other remedies does not deprive it of such 
power. It did not consider or determine the question whether 
the order complained of wms on other grounds beyond the powers 
conferred hy tlie Act, and there was no discussion in tlie judgment 
or ill the reported arguments as to what were the powers 
conferred by the A^ct. It was indeed laid down in the judgment^ 
citing Gedclis Y. Proprietors of B ami EeservoirP'^ that public 
body must keep witliia its powers/’ But none of the sections 
conferring; powers were referred to, and the only objection 
considered was whether a power not disputed would be in 
abeyance merely by reason of the fact that the rights infringed 
might have been adequately protected by private persons availing 
themselves of remedies afforded by the ordinary law. But 
v/heii the existence or extent of a power claimed is distinctly 
challenged, the strictness with which the Courts will construe 
the provisions of the Act appears from the following cases : 
Kalidas v. T/ie Mwiiitipalitij of Ahmeclahad 

Mimiclpidity v. Manilal TJdemtU^'^ and the same case after 
remand/'^'’ AiiUeshvar Mumcipality v. BikliavclimuE'^'^ ; ef. 
Essa Jacob v. Muaioipcd Gommissioner of Bombay and Queen 
Empress v* Ilarilalf'^ and Queen E?np}ress v. Veerammald^'^ 
Lastly, it is to be noted that- in the case of Patel Panachmid 
Girdhar v. Ahmedabad Municipality cited for the respond- 
ent, the liability of a building to removal under section 83 of the 
Act of 1873 was considered with •regard to two of the three 
grounds specifiec] in that section, viz., first, with reference to 
the general power of the Municipality at discretion to forbid 
building, and secondly, witli reference to the allegation that 
building had been cominenced without previous notice given as 

^ 0) (187S) S A. C* 430. <5) (19o0) 25 Bom.-3i5. 
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required by clause 1 of section S3* And the judgment shows 
that while the discretion of the Municipality to order removal of 
a building erected ioitliont notice cannot be questioned by the 
Courts^ because iliat power is expressly vested in the Municipality 
by clause 3 of section 33, the power to require removal in any 
other case must depend on whether the orders contravened were 
legal, and in that case depended on whether the site built on 
was vested in the Municipality as a public street), and issues 
were framed accordingly. Of course, if the building had been 
erected in any manner contrary to the express provisions of tlie 
Act or contrary to the orders of the Municipality on any matter 
in which the Act expressly leaves it to the Municipality to issue 
orders of prohibition or permission, then the power to require 
removal would have been equally exerciseable bj^ the Municipality 
as the third of the three conditions specified in clause 3 of 
section 33 would then have been satisfied. It is not alleged 
here that the building in question was erected either without 
notice required by clause 1 or contrary to the provisions of the 
Act, or contrary to any orders on any matter as to which the 
Municipality was empowered by the provisions of the Act to 
give or withhold permission at discretion. And as it is not 
denied that the land is private property, the Municipality cannot 
interfere on the ground that the land affected is vested in them. 
The orders issued were, in my opinion, therefore inconsistent with 
the provisions of the Act, as being in excess of the powers which 
it authorized the Municipality to exercise. 

In the view I take of the case, the decree of the lowmr Appellate 
Court should therefore be reversed and the plaintiff's claim 
should be allowed with costs throughout. My learned colleague, 
however, differs from me, and procedure under section 575 of the 
Code of Civil Procedure is therefore necessary. 

Aston, J . : — The order in respect of which the appellant lias ' 
sued for a perpetual injunction restraining the Ahmedabad 
Municipality from removing a dahhke or projecting balcony two '' 
feet wide (and five feet long) attached to his hous<^ and one 
foot ’SIX inches from the width of eaves of his house, is an order 
of 26th Aprils 1899, of the Ahmedabad Municipality made under 
clause 8, section 38, following one under section 83, clause of * 
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the District Municipal .'Act (Bombay Act VI of 1 8 73) ^'.giving 
,^S^P 0 rlh plaintiff to construct his daMilee on' tbemortb^:.''V':^^|^|^pi 

two feet wicle^ after leaving five feet of space commencing with 
the extremity of the plaintiff's eastern wall. Mfkioi- 

The plaintiif in contravention of this order constructed a dalMee 
two feet wide without leaving five feet of space required by 
the order, and made eaves 1 ^ feet wide further overhanging 
the ground of the hliadki below^ and ^vas required by the 
Municipality by notice under clause 3 of section 38 of the Act 
to remove the projection including the dahhUe two feet wide and 
eaves feet wide, in all 3^ feet, constructed without leaving the 
five feet of space from the east on the north. There is no 
contention that the ground under this projection belongs to the 
plaintiff*. 

The plaintiff has so constructed his dahhlee as to leave only 
1 1 feet space between it and a house of a neighbour to the east. 

The Municipality have made under section 42 of the Act a 
standing rule that permission will not be granted to make a ne-w 
dahhlee within eight feet of an opposite house. 

The contention in the plaint was that the dahhlee has not 
been made so as to overhang a street or a public street. Later 
on the plea was set up that the dahhlee was made under the 
direction of defendants’ servant Motilal, and when this was held 
untrue^ a plea of acquiescence by defendant was set uj) in the 
lower Appellate Court. 

At the hearing of the present second appeal, a point not 
mentioned in the grounds of second appeal was raised, that the 
order of the defendant Municipality is ultra vires because it is 
an invasion of private proprietary rights and is therefore not a 
legal order within the vie\v of clause 3 of section 33 of the Act 
even though it may be an order not inconsistent with the Act. 

Section 33 of the Bombay District Municipal Act (Bombay ' 

Act VI of 1873) refers bo new buildings without anjr mention ' 

in the section of public streets. And clause 2 of the section 
says within one month after receiving such notice the 's,', 

Municipality may in writing issue such orders not inconsistent 
with -this Act as they think proper with reference to such ^ ' 

'building/^ The words may in writing issue such orders noi ,, ' 

, immsutpni with this Act as they think proper with reference 'if'' '''■ ' ' '< ' ' ‘ i '' 
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sue A btdldmg^^ Sbve very wide^ and read, as they exist in this 
section,, give elastic powers to the Mixiiicipaiity in the matter of 
regulation of new bnildings on private property, and there is no 
reference to a sti'eet, public or private, in the section* 

In the very next section 34 which deals with the regulation 
of huts, a Municipality is authorized to require new huts or 
sheds to be built with a free passage or way in front of and 
between every two lines of such width as the Municipality may 
think proper for ventilation and to facilitate scavenging* This 
and other provisions of the Act show that ventilation is one of 
the matters which the Act makes the care and concern of a 
District Municipality and a matter to secure which the public 
authorhy of a public body constituted under the Act may be 
properly , invoked even though a private neighbour may have a 
civil remedy in the Civil Court* 

It has not been contended that the order complained of is 
inconsistent with the Act. 

But it is contended that the words may issue such orders not 
inconsistent with this Act as they think proper with reference to 
such building in clause 2 of section 33 are. so -wide that they 
wmuld, if taken too literally, authorize unlimited interference 
with private rights of property, which would be an unreasonable 
intention to impute to the Legislature, and therefore the actual 
words of the clause should be read as if this clause said may 
issue orders to enforce the provisions of any other section of this 
Act, if applicable under any other section, to such new building/' 
To support this contention the introduction of the word leyal 
before orders of the Municipality in clause 3 of the same 
section is relied upon. This argument raises two .serious 
diiliculdes. The first is that it begs the question^ for it is 
impossible to contend that an order legal under clause 2 of 
section 33 can be less legal than an order legal under any other 
section of the Act* The second difficulty is that if the order 
referred to in clause 2 can only be legal if it repeats some .. 
express provision made applicable to such new building by sooie 
Shev section of the Act, then the greater portion of section 83 , 
is wholly, superfluous, for the Municipality may under the last 
part of section 88^ I'equire the building to be altered or clemolislied • ' 
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if made contrary to the provisions of tho Act, and therefore we 
should not expect to find the first part of clause 3 of section 83 
worded as it is if the only legal order a Municipality can pass 
under clause 2 of section 33 is an order repeating the prohibitions 
in express provisions elsewhere contained in the Act, for instance, 
as to, combustible materials, level, drainage and discharge of 
sewage— provisions which can be enforced without invoking the 
aid of section 33 of the Act. 

I am not aware of any recognized canon of interpretation 
which would justify the construction that whilst clause 2 gives 
legal power to a District Municipality to “ issue such orders mi 
inconsisieni with, this Act as they think proper with reference to 
. such building,” the introduction of the word “ legal before 
“ orders of the Municipality ’’ in clause 3 constitutes an invitation 
to the builder to disobey a statutory order passed under clause 2 
if such order infringes any private right subsisting when the 
Act came into force. 

It appears improbable that the Legislature would in clear 
terms invite a Municipality to make orders supplementing the 
express provisions of the Act but not inconsistent with the Act, 
and at the same time invite disobedience of such orders and 
encourage litigation at the cost of rate-payers, if by going outside 
the Act such orders made under the statutory power explicitly 
conferred can be contested as illegal. 

In the Goclhra Mnmm;paUty case (The Godhm Municipality 
V. Eeptulalhai^'^) it was remarked by Eanade, J. (at page 682) : 

It is obvious that Municipal Government would be impossible 
if a man acts on his own view of mqj;ters in regard to which 
the Municipality has a full discretion,” under section 38 as 
decided in Nagar v. The Municipality of DhandJtuha^^ and 
Candy, J., in the same GodliTa Municipality casei^l observed : ** To 
borrow the language used by Mr. Justice Eanade, it is obvious 
that the Municipal Government would be impossible, if a man 
can. say, * Give me permission to put up balconies projecting on a 
public road,^ and then when permission is refused, he can ignore 
the orders and put up the balconies, because in his view the 

, (1) (1900) 2 Bom. L. E. 572. (3) (1887) 12 Bom. 490. 
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Municipality had acted arbitrarily/' I£ an order made under 
clause 2 not inconsistent with this " according to the 
proper construction to be put upon those words, when the 
recognised canons of interpretation are followed^ then in the 
view I take of the matter the order so made is a legal order. 

The question then is, what is the proper interpretation to be 
put on the words not inconsistent vjith this Act " ? 

General words and phrases, however wide and comprehensive 
in their literal sense, must be construed as strictly limited to the 
immediate objects of the Act and as not altering the general 
principles of the law : Maxwell on Interpretation of Statutes, 
page 96, 2nd Edition. '^Statutes which encroach on the rights of 
the subject, whether as regards person or property, are subject to a 
strict construction. It is presumed that the Legislature does not 
desire to confiscate the property or to encroach upon the rights 
_ of persons, and it is therefore expected that if such be its intention 
it will manifest it plainly, if not in express words, at least 
by clear implication and beyond reasoiiable doubt " {ihuh page 
346). The same principle of construction is applied to enact* 
ments which create new jurisdictions or delegate subordinate 
legislative or other powers'^ {ibicl^ page 357). 

Nevertheless, the effect of the rule of strict construction 
might almost be summed up in the remark that where an 
equivocal word or ambiguous sentence leaves a reasonable doubt of 
its meaning which the canons of interpretation fail to solve, the 
benefit of the doubt should be given to the subject, and against 
the Legislature which has failed to explain itself. But it yields 
to the paramount rule that every statute is to be expounded 
according to the intent of them that made it, and that all cases 
within the mischiefs aimed at are held to fall within its remedial 
influence page 345). 

^Mt is said to be the duty of the Judge to make such con* 
struction of a statute as shall suppress the mischief and advance 
the remedy, and the widest operation is therefore to be given to 
the enactment so long as it does not go beyond its real scope and 
object'^ page 84). 

Again, ^^tlie words of a statute, are to be understood in the 
sense in which they best .harmonize with the subject of the 
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enactment and the object which the Legislature basin 
{ihid, page 67)» 

It is to be taken as a fundamental principle^ standing as it 
were at the threshold of the whole subject of interpretation^, that 
the intention of the Legislature is invariably to be accepted and 
carried into effect^ whatever may be the opinion of the judicial 
interpreter of its wisdom or justice^' {ihid, page 65). ^^It is an 
elementary rule that construction is to be made of all the parts 
together and not of one part only by itself’' {ihid^ page S5)* 

In the interpretation of statutes, the interpreter, in order 
to understand the subject-matter and the scope and object of 
the enactment,, must, in Coke's words, ascertain what was the 
mischief or defect for] which the law had not provided " [ihid^ 
page 30). 

To arrive at the real meaning it is always necessary to take 
a broad general view of the Act, so as to get an exact conception 
*of its aim, scope and object...... The true meaning of any 

passage is to be found not merely in the words of that passage, 
but in comparing it with every other part of the law, ascertain- 
ing also what were the circumstances with reference to which the 
words were used, and what was the object appearing in those 
circumstances which the Legislature.had in view " {ibid, page 27). 
But to give it a construction contrary to or different from that 
which the words impart or can possibly impart is not to inter- 
pret the law but to make it " (page 7), for statute law is the will 
of the Legislature, and the object of all judicial intei-pretation of 
it is to determine what intention is conveyed, either expressly or 
by implication, by the language used, •so far as it is necessary for 
determining whether the particular case or state of facts present** 
ed to the interpreter falls within it" (page 1). And ^Hhough 
vested rights are divested, and acts which are perfectly lawful 
when done are subsequently unlawful by a statute, those who 
have to interpret the law must give effect to it {iUd^ page 6) . 

In the ease of OUitant v. EaMwdula it was pointed out 
that where an Act gives power to a Municipality or corporation 
for the public benefit, a more liberal construction should be 
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given to it than where powers are to be exercised merely- for 
private gain or other advantage. 

Now the public health is a mattei^ which be the concern 

of a Municipality, and bearing in mind the recognised canons of 
interpretation above quoted, and reading the whole Aet, I think 
that the Legislature has in explicit terms indicated its intention 
to provide a remedy against fresh obstructions to proper ventila- 
tion in iminicipal areas. This plainly comes within the scope 
and object of the Act, In the case of new huts and sheds this is 
specially provided against (section 34), but as to more pretentious 
new buildings the evil is provided against by the more elastic 
method of conferring statutory power on a District Mmiici« 
pality to make orders ‘^not inconsistent with the Actj"^^ and 
supplementing the provisions elsewhere enacted in the Act. 

The words not inconsistent wM this Jet therefore appear to 
me to mean not ineonsistent with the ainty scope and object of this 
Act as shown by its provisions. The order complained of seems 
to be aimed against an evil which the Act has intended to 
remedy and to fall within the scope and object of the Act and 
within its remedial purpose. 

The view that ...the Legislature has, given a Municipality 
statutory power as regards new buildings on private sites to 
supplement the provisions elsewhere contained in the Act, and 
intended so to do, is supported by a careful examination of 
section 33. Such examination wdli show that even if a builder 
give all the requisite information to the Municipality and re- 
ceive no reply, he proceeds with the building at his own risk of 
having it demolished if he contravenes any of the provisions 
ill other sections of the Act. Therefore section 33 does not 
mean that a builder must receive warning before the step is 
t .resorted to of ■ demolishing a new building which contravenes 
some provision elsewhere enacted in the Act. The clediietioii ;; 
seems obvious that the legal order of the Mimicipaiity for 'which 
section 33 provides, a contravention of which may also lead to a 
demolition of the new building, may be an order supplementing . 
the provisions elsewhere enacted in the Act, though such order 
must be not inconsistent with the Act. 

That byedaws legally made by a Municipality may be used for / ; 
the purposes of section, 33 to supplement the express provisions ,, 
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of the Act is pointed cut in the GocUira Municipality case (Tlic 
Godlira Municipality v. Eeptukibhai by ParsonSj, who 
considered that the first clause of section S3 ^^sho^vs some 
of the matters in respect of which orders can be passed/' that 
^Hhere are other sections which mention other matters/' and 
that the orders that can be legally issued by a Municipality 
under section 33 are intended only to ensure that the ne'W build- 
ing shall not offend against the requirements of the Act or such 
bye-laws as the Municipality may have legally made." 

Further^ as to the argument that the authority given to a 
Municipality by clause 2 of section 33 to issue such orders not 
inconsistent with this Act as they think proper with reference 
to such building should be read as authority to issue legal 
orders in accordance with the provisions of any other sections of 
the Act as to such building/' I may remark that our attention 
has not been invited to any other express provisions of the Act 
covering such a case as the present^ namely, making a new balcony 
projecting over a street not a public street^ or over ground 
outside the builder^s premises, though, if the new balcony and 
eaves overhang a public street, they would come under another 
section (^2) and could be dealt with under sections 74, To and 77 
without invoking the provisions of section S3. 

The District Municipal Act is a Code of District Murn^ 
cipaiities^ law, and it is to be remembered that the essence of a 
Code is to be exhaustive on the matters in respect of which it 
declares the law, and it is not the province of a Judge to dis- 
regard or go outside the letter of the enactment according to its 
true construction. 

If a Municipality cannot ascertain by examining the Municipal 
Act itself -whether it has authority to issue a proposed order 
regarding such a new structure as this one, where is it to look 
for the law on the matter ? If that authority is conferred by 
some law other than the Municipal Act itself, then clause 2 of 
section 33 is superfluous. If that authority is conferred by the 
Municipal Act as to new buildings not in a public street, 
then it is conferred by section 33 and in the -words used by the 
Legislature in clause 2 of section 83. And if the order issued 
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comes within the authority conferred' by those words of' the 
Legislature properly interpreted^ then the order must be a legal 
order even though it may restrict, in a populous area for Avhich 
general conservancy regulations have been enacted by the Legis- 
lature and within the limits imposed by the terms in which such 
statutory authority is conferred; the exercise of proprietary rights 
which outside municipal areas may be unfettered. 

In the case before us^ however^, it is to be noted that the 
plaintiif’s balcony is described as projecting beyond the line of 
his premises so as to overhang ground decided to be a street^ and 
to leave feet of space between the balcony and the neighbour’s 
house to its east. 

As to the argument that because section 42 makes provision 
for removal of projections over j)ublic streets^ therefore it 'was 
intended by the Legislature that new projections over streets 
not public must be allow’ed^ I think that section S3 deals with 
a difierent set of circumstances^ and the maxim ewpressio unius 
est exclmio alieruis cannot apply. On the contrary^ it seems to 
me that section 42 affords a suggestion how' the statutory power 
conferred by section 33 can be exercised in respect of now 
projections over streets not public. 

The locality where the plaintiff’s site is situated is a 
'^hhadhi^^ which comes under the definition of a street (section 
3 of the Act) if the public use it as a means of access, though not 
a public street. I am far from convinced that the decision in 
Nagav v. The Mmicipilitfof DhandhnJca does^not bind us in the 
present case. But even if it does not bind us^ it^ in my opinion, 
fortifies the conclusion at which I have arrived^ that the words 
^‘^not inconsistent with this Act” in clause 2 of section 83 
constitute a restriction that the orders under clause 2 must conform 
to the scope of the Act and to its specified objects^ bufc need not 
be necessarily confined to a prohibition contained in a specific 
provision in some other section of the Act.; It is sufficient if the 
circumstances are: within a mischief .aimed at by the Act unci the 
order under clause 2 -of section ,3S does not go beyond its remedial ' ; 
purpose, and does not' contravene any express provision of the 
Aci« Under thivS view, if correct, section 33 is in itself an elastic' 
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provision supplying a remedy for evils aimed at in other sections 
of the Act but not provided against elsewhere in the Act in' 
respect of new buildings not in a" public street, but of the nature 
under consideration. So that the statutory power conferred by 
section 33 may be exercised to supplement the explicit provisions 
elsewhere enacted in the Act, but not in a manner inconsistent 
with the Act. 

In Nagar^s ease the plaintiff was the owner of two houses 
on each side of the passage of a liliadhl or open square (not a 
public street) containing three or four other houses. He proposed' 
to connect the two houses by building a storey across the passage 
at such a height as not to interfere with the passage of those' who 
were entitled to go to and fro. He applied to the Municipality 
for permission to build in the manner he proposed. The Munici- 
pality refused on the ground that the proposed structure above 
the passage was likely to interfere with the access of light and 
air to the neighbouring houses (in the hhadM) that the 
balcony would be an encroachment on a public street (outside). 

The Judges who decided that case (West and Birdwood, JJ.) 
hekb so far as the structure over the passage was eoncernedj, 
that the authority of the commissioners to refuse permission 
because the proposed structure was calculated to interfere with the 
access of light and air to the houses inside the Jchadhi was not in 
any way affected by the circumstance that the proposed erection 
might be an encroachment on private rights, subjecting the 
plaintiff* to an action by the persons injured ; and that the suit 
against the Municipality would not lie as the order under the 
circumstances of the case was not an unreasonable one. It was 
further decided that section 33 of the Bombay District Municipal 
Act (Bombay Act VI of 1876) gives the Municipality a discretion 
to issue such orders as it thinks proper with reference to a 
|)roposecl building. Civil. Courts cannot interfere with that 
discretion unless it is exercised in a capricious, wanton and 
oppressive manner. 

It may be said that the above construction is very wide. It is, 
however^ sufficient for my purpose to observe that the interpret 
tatiou which I have already suggested^ and the one I would prefer . ,■ 
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if the above decision (I. L. R. 12 Bom, 490) leaves the matter still 
opeHj is a far narrower one, but -nevertheless covers the ,circum*» 
stances of the case before us. 

It is necessary to emphasize the dual character of the structure 
which was not allowed by the decision in Nagar v» The Muniei'^ 
pality of DhandhtfcaS^'^ Part of the structure projected over 
a public street^ but part did not, , and was a flying structure 
o\"er the ground of o^hhadki (or court) made to connect two 
different premises of the plaintiff between which the hliadhi 
ground intervened. The order of the Municipality that both 
Were to be removed was upheld by this Court for the reasons 
given in that decision. This feature was not mentioned by 
Parsons, J., when he cited this decision in the later case of the 
Godhra Municijmlitf v. EeptulaMaif^'^ and is omitted from the 
resume of the. case given by Candy, J., at page 584? of the same 
case, where he said the Municipality refused permission to erect 
the encroachment; on the public road. 

The head-note in the report of the Godhra case does not accu- 
rately state the ground on which Candy, J., agreed with Eanade, 
J., in refusing to interfere with an order of the Godhra Munici- 
pality objecting to the erection of a balcony which in fact did not 
project beyond the defendant's own land. The case appears to 
have actually been decided on a side issue, not arising in the 
present case. It is true that in the Godhra Municipality cme 
Parsons, J., said as to section 33, the orders that legally can be 
issued by a Municipality under that section nowhere extend to 
the issue of a prohibition to a person not to build on his own 
land, but are strictly limited to the issue of orders in accordance 
with the provisions of the Act/^ but the learned Judge qualified 
these words by adding the words I have already quoted : '^and 
are intended to ensure that he shall so build as not to offend 
^^against' 'the r^^^^ of the Act or such bye-laws as the . 

Municipality may have legally made,^^ thereby showing that he 
did not exclude clause 2 of section 33 from the provisions of the 
Act and recognized that an order made by a Municipality under 
s statutory power conferred by clause 2 of section S3 can 
supplement the^, -provisions ' elsewhere contained in the* ' 
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Act. Otherwise the words o£ Parsons, J., “ or such bye-laws as 
the Municipality may have legally made ” would be meanicgless. 

What appeal’s specially to be noticed in the Godhra Muniei- 
pality case^^'^ is, that the construction to be placed on clause 2 
of section 33 was considered by the three Judges who decided that 
case, that all the three learned Judges took the words of the 
clause as they stand without suggesting that the word “ legal ” 
should be introduced before the words “ orders not inconsistent 
with this Act as they think proper with reference to such build- 
ings,’^ and that in all the three judgments the decision in Nagav 
V. The MtmicipalUy of Dliandhulca^^) is relied upon, but with- 
out notice being taken in two of the judgments of the dual 
nature already pointed out of the structure prohibited in that 
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Various decisions bearing on the point are discussed in the 
judgment recorded by Ranade, J., in the Godhra Miimeipalitf 
and I need not discuss them again, 

I have dealt at length with the considerations which appear to 
establish the legality of the order in question under the Act of 
1873, because it is possible that many such orders have been 
made by District Municipalities under that Act and the question 
whether such orders -were legal under that Act must therefore be 
a serious matter. 

I think that the decision in Nagar v. The MmiicipalUy of 
governs the present case. If it docs not, then 
for the reasons already stated, I think that on a true construction 
of clause 2 of section 33 of that Act of 1873 the order complained 
of is not inconsistent with that Act and is a legal order which the 
. Mutiicipality had authority under pins clause to make. If the 
matter rested there, then the injunction prayed for should be 
refused. But the order has not yet been enforced and meanwhile 
another District Municipal Act has been passed and came into 
'' force on 1st April, 1901 (Bombay Act III of 1901), The repeal 
of the District Municipal Acts of' 1873 and 1884 does not affect 
; the validity or the invalidity of anything already done under 
, Oither of the said enactments (see section 2 of Bombay Act III of 

'i (b (1800) 2 Bom. Law Reporter 572. ' ‘ 
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'1901)j but the enforcement of the order may ivell be stayed if 
such an order^ as the order complained of is made after Bombay 
Act HI of 1901 . came into force^ would be inconsistent with the 
latter Act : in other words, if a District Municipality has no 
power under the present Act (Bombay Act HI of 1901) to pro- 
hibit such a building, for in such case the appellant could not be 
prevented ly tie Municipality from re-erecting the same balcony 
and eaves. 

Section 33 of the old Act is reproduced in an altered shape in 
section 96 of the new Act, yet the words the Municipality may 
issue such orders not inconsistent with this Act as they think 
proper are retained by the Legislature notwithstanding the 
construction put upon those general terms in the case of N agar 
V. The MunicipalUy of Dhandhuha,^^'^ Nevertheless vsuch an 
order, though consistent with the Act of 1873, would not be 
consistent with the present Act (Bombay Act III of 1901) if the 
ground over which the appellant^s balcony and eaves project is 
private property, for in section 122 of the present Act there is 
express provision not only as to obstructions and encroachments 
upon public streets (see section 42 :of the Act of 1873), but an 
added provision as to such obstructions and encroachments upon 
open spaces with an express exemption in clause 2 of section 122 
of the present Act from this added provision where the open 
space is private property. 

It has been decided by the lower Courts that the ground over 
which the appellant's balcony and eaves project is a street. It 
has been conceded by respondent's pleader that it is not a public 
street. This leaves it still undecided whether it is private 
property, 

,1 would, therefore, ■ remand the case for "decision of tbe^dssiiev 
.whether the ground over which the apjpeliant’s balcony and eaves 
project to the extent of 3| feet is private property, as the question 
whether the order of the Municipality ■ should still be enforced 
■must, turn, I think, upon the finding' on'''that 

,, Owing to the aboro difEerence.of opinion, the case was referred, luider section 

of the CMl Procedure Code (Act XIY of ' 1882 ) to Mr, Justice Cbandavarkar, 
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. BakmUd RancJiJiocUaB for the appellant (plaintifi) 
contend that the Municipality has no right to interfere with the 
plaintiff’s balcony. The street over which it projects was found 
hj the lower Courts to be a private street. It is only the public 
streets that are vested in the Municipality : see section 17 of Bom- 
bay Act VI of 1873. The Act contains no provision enabling the 
Municipality to interfere in the case of a private street. Section 
42 refers only to projections over public streets : see also sections 
27^ 80, 41^ 43, 47, 48. Where it is intended to give the Muni- 
cipality power to interfere in the case of private streets, the Act 
uses the words any street : see sections 87, 45, 46, 49, 50, 51, 

Clause 3 of section 83 does not apply here. It only applies 
where the conditions of clause (1) are violated. That was not so 
in this case as the plaintiff gave the required notice. 

“ The Municipality has no powers except those expressly given 
by the Act which creates it. The case of v. 

HepkdlahJiai^'^'^ does not apply. In that case Parsons and Eanade, 
JX, differed as to the law ; and Candy, J., agreed with the proposed 
decree only having regard to the nature of the pleadings and to 
the fact that the balcony in question projected over a public 
street. 

j5, a. Shall for the respondents (defendants) The Municipality 
in this case has acted under section 33 of the Bombay District 
Municipal Act (Bombay x^ct VI of 1873). The orders passed 
by the Municipality are justified by the terms of section 33. 
The section refers to any building and makes no mention of 
public street or private street. Clause 1 of the section requires 
any person intending to build a house to give notice to the 
Municipality. But he is also required to obey the orders which 
the Municipality may issue upon receiving his notice. If a man 
is irermitted to disobey such orders, there is no object in requiring 
an intending builder to give notice of his intention to build, 
and section 83 would be meaningless. 

The powers of a District Municipality to regulate the con- 
struction of buildings in a private street have been recognized by 
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this Court in previous’ cascs^ viz,, Godhra ilniiicipalit^ y, 
lleptiilahJiai^^'^ ; Nagaf Valal) v. Municipality of Bhan-dhuJca^^'^ j 
Municipality of Thana v. Fa^al Karim'^^ s BJimGanuJianJmr v« 
Surat City Municipality ^^'^ ; Dave HarisIianJcar y. Municipality of 
VmreihS^^ 

Chanda VAKKAR, J. :«-The finding of the lower Appellate Court 
in this case is that the plaintiff has erected the balcony in dispute 
contrary to an order issued by the Municipality under a bye-law 
framed under the Bombay District Municipal Amendment Act 
(Bombay Act II of 1884). 

It is contended for the plaintiff in this second appeal that 
as the balcony abuts on a private, not a public, street, the Muni- 
cipality has no right to interfere with it* It is admitted 
for the Municipality that the building of which the balcoiw 
is a part abuts on a private street. The balcony is a projec- 
tion of the building and must be taken to be a part of the 
building itself. ^^A projection from a building means a part 
of a building projecting or jutting out ; it means a prominence 
extending from the building in the sense of coming out from the 
building as part of the building : per Bruce, J., in Mull v. London 
County GouneilS^^ The only question, therefore, is whether the 
order wm,s within the jurisdiction of the Municipality under the 
provisions of the Bombay District Municipal Act of 1873* Mr* 
Justice Batty has held that it was not. Mr. Justice Aston has 
taken the contrary view. The second appeal has, under these 
circumstances, been referred to me for disposal under section 575 
of the Code of Civil Procedure. 

The contention of the Municipality is that its order falls 
properly writhin section 33 of the Act, The first clause of that 
section says: ‘•'‘'Before beginning to erect any building, or to alter 
externally or add to any existing building, the person inteiiding so 
to build, alter or add, shall give to the Municipality notice thereof 
in writing/’ By such notice he is required, among other things, 
to furnish to the Municipality all information they may require 

(X) (1900) S Bom. Law Boporter 572. m (ISOo) P, J. p. 875. 
n (1887) B Bom. m ' (igos) 39 Bom. 27* 

S Bom* Law Boporlor 842. (e) {1901} I K, B, 580 at p. 588* , , 
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regarding the limits^ design^ and materials of the proposed 
building,’'' Olaiise 2 of the section says that within one month 
after receiving such notice the Municipality may in writing 
issue such order not inconsistent with this Act as they think 
proper with reference to such building/^ Clause 3 says that 
if any person erect such building without the notice, or without 
affording the information above prescribed^ or in any manner 
contrary to the legal orders of the Municipality issued within 
the period abovesaid or in any other respect contrary to the 
provisions of this Act/'' he shall be liable to a certain penalty 
and ^Hhe Municipality may, by written notice, require such 
building to be altered or demolished as they may deem necessary/ 
Reading the whole of this section by itself, and having regard 
to its general terms, it is clear that the Legislature has given to 
every Municipality the power to I’egulate the construction of 
buildings, whether they abut on a public or a private street. 
The power may be exercised as the Municipality think proper/’ 
which means that it should be exercised, not caprieiouslj^ or arbi- 
trarily, but reasonably (Rea} v. Willces^'^^; Marshall v, Fitman^^)^ 
provided the order is '^not inconsistent with the provisions 
of the Act. Ill construing section 33 a good deal turns upon the 
meaning of the words not inconsistent with the provisions of 
the Act. To that I will address myself presently, but it is clear 
that if the action of the Municipality taken under the section is 
not inconsistent with the provisions of the Act, it will be legal 
provided it is reasonable. The question what is a reasonable 
exercise of such power must depend upon the character of the 
body acting on the delegated authority of the Legislature, upon 
the subject-matter of such legislation, and the nature and extent 
of the authority given to deal with matters which concern it. As 
observed by Lord Russell of Killowen, CJ., in Kmse v, Jolumn^^^ 
(which has been approved in subsequent decisions, as an 
instance of which I may cite Genlel v* ), if the bye- 

laws of a public representative body were found to be partial and 
unequal in their operation as between diflerent classes j if they 
were manifestly unjust | if they disclosed bad faith; if they 
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involved sueli oppressive or gratuitous interference with the 
rights of those subject to them as could find no justification in 
the minds of reasonable men^ the Court might well say; 
^Parliament never intended to give authority to make 
rules ; they are unreasonable and ultra vires.^ But it is in this 
sense, and in this sense only^ as I conceive, that the question of 
unreasonableness can properly be regarded. A bye-law is not 
unreasonable merely because particular J udges may think that 
it goes further than is prudent or necessary or convenient^ or 
because it is not accompanied by qualification or an exception 
which some Judges may think ought to be there. Surely it is not 
too much to say that in matters which directly and mainly concern 
the people of the county, who have the right to choose those 
whom they think best fitted to represent them in their local 
Government bodies, such representatives may be trusted to 
understand their own requirements better than J iiclges/'^ I have 
made this citation from the judgment of the late Lord Chief 
Justice of England because the action of the Municipality, 
which is complained of as illegal in this case, was taken under 
a bye-law made by it under section 33^ clause (^), of the Bombay 
District Municipal Amendment Act, 1884, which empowered 
it to make bye-laws consistent with that and the principal 
Act with the previous sanction of the Governor in Coimci], 
generally for the regulation of all matters relating to municipal 
administration.’^ 

Section 33, then, read by itself must be construed as giving 
power to the Municipality to regulate the erection of all' 
buildings, whether abutting on a public or a private street. The 
first limit to the exercise oi that power is that it should be 
exercised reasonably. Clause 2 of the section provides another 
limit, which is that it should be exercised in a manner *‘^not 
-inconsistent with this Act.” Clause 3 requires that the exercise 
..of. the power should be either legal’’ or' not contrary to the 
.^provisions ’’ of the Act. Those are the only limits to the exercise 
of the power. If any one erects a building any manner 
contrary to the legal orders of the Municipality or in any other 
respect contrary to the provisions of the Act, the Municipality' 
may under clause 8 by written ' notice require him to alter oi: 
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demolish the building, they may deem necessary/* It 

follow's, then, that if .an order . is contrary to or inconsistent 
with the provisions of the Act, it cannot be legal* 

The first question then is, is the order issued by the 
Municipality a violation of any general law ? The general law is 
that no man should be hindered in the exercise of any of his 
private rights, unless the Legislature has by any enactment taken 
away the right or put a limit to its exercise. Has the Legislature 
put any such limit to the right of a man to build as he likes ? 

The answer to that depends on the question, what is the character 
of the body which has passed that order ; with what object was 
it created ; wdiat is the subject-matter of the statute which created 
it and gave it that character j and with w^hat powers did the 
Legislature arm it ? It is a public representative body, created 
for the purposes of public health and sanitation ; the Act gives 
it the power of regulating the erection of buildings towards that 
end j the Act, moreover, has armed it with the power of making, 
rules or bye-laws for giving effect to that power. Now the law 
as to the interpretation of such^Acts and bye-laws framed under 
them has been explained by Lord Russell of Killowen, Chief 
Justice, in the judgment to which I have already referred, 
and that law, to quote his wmrds, says that in the ease of such a 
body its rules ought to be supported, if possible. They ought 
to be, as has been said benevolently * interpreted, and credit 
ought to be given to those who have to administer them that 
they will be reasonably administered. This involves the intro- 
duction of no new canon of construction.** It is true that section 
33 does not in so many w^ords say expressly that a Municipality 
has the power of preventing a man from erecting a building 
beyond certain limits. We have to infer that power from the terms 
of the section and the power given to regulate the erection of 
any building j and the inference must be drawn only if it is 
justified by the terms and is- not against the ' argument of 
reasonableness and common justice. '^^.When you are .^^asked to 
infer a thing, I think the argument of reasonableness has, and 
ought to have, very great weight. What has sometimes been 
called. the argument of common justice ought also to have great' 
weight: you are not to infer an alteration of the general law ^ 
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that alteration be against common jiiKstice : it would require very 
strong words to lead to such an inference. I say tliat^ because 
that must be a consideration in reading enactments [per Jessell, 
M.B,, in In re Pigot and The Great Western RaiUcay 
Construing section 33 by the light of this canon of construction 
it would perhaps he unjust to infer from it that the Legislature 
intended to alter the general law by empowering a Municipality 
to prevent a man arbitrarily from building on his own land — • 
that would be unreasonable and against common justice; but it is 
neither unreasonable nor against such justice to infer that the 
Legislature intended to alter that law in the interests of public 
health and sanitation by empowering the Municipality to control 
the erection of buildings in a reasonable manner. The terms of 
the section are wide enough to justify that inference. The only 
limit to the power given in such cases^ then^ by section 33 is that 
prescribed, firstly, by the general law that all such power should 
be exercised reasonally, not capriciously, and, secondly, by the 
section itself that it should not be inconsistent with or contrary 
to the provisions of the Act itself. 

That the Municipality has exercised the power ]:^easonab]y 
has not been contended in this case. The argument for the 
plaintiff is that the power is inconsistent with and contrary 
to other provisions of the Act itself. Tiie first provision of 
the Act which is relied upon as negativing the po’wer of 
the Municipality is section 42. The argument based upon 
that section is that, as the Legislature has expressly provided 
against encroachments on public streets by giving a Municipality 
the power to remove them, it ^ must bo taken to have denied 
similar power as to encroachments on streets which are not public. 

At first sight I was much struck by the force of the argument, 
espiecially because under section 42 if an encroachment be made 
on a public street in the shape of a building or otherwise either 
overhanging the street or projecting into it, the Mimicipality 
can Imve^it removed and may, in its discretion, give compeiisa-* 
tion to the person who made the encroachment lawfully. If 
the Legislature intended to^ give similar power as to other 
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encroacliiiients^ wliy lias it not said so Would it liave left tlie 
power to be given by the general terms of section 33^ without 
providing for compensation in terms similar to those in clause 2 
of section 4<2 ? Tlie argument, is^ however^ plausible. Before 
ivo infer that the aftirmative enactment in section 42 carries with 
it the implied negative as to section 33, and that;, therefore, an 
iiieonsistcney will arise between the two, sections if we construe 
section 33 as giving tho power to a Municipality to clcfliic the 
limits of a building abutting on a street which is not public^ we 
must see ivhat is tlio object and scope of each of the two sections 
.. ■■and' the mischief which each was intended to strike at. If both 
deal with the same subject-matter,^ then it may perhaps bo fair 
^:^ tO"Vargii"e that we must avoid a construction of .section S3 which 
wdll conflict with section 42^ and that the principle expressnm faeii 
ccssare taciinm must apply. But do they deal with the s^ame 
subject-matter? Section 42 relates primarily io encroachmenii 
upon 01 ohst ructions to pnUic streets, not to buildings. A building 
may be an encroachment or obstruction^ but that is only an. 
incident, so far as this section is concerned. The thing dealt 
with or intended to be dealt with as the principal subject-matter 
of the section is an encroachment or olstrnction on a public street. 
The Legislature says none shall encroach upon or obstruct 
public streets if the Municipality so desire it. These streets 
are municipal property, being vested in the Mimicipality under 
section 17. The Legislature says that the Municipality shall 
have the power to saj?- that no one can have the right to encroach 
upon or obstruct them, because the}?- belong to the Municipality. 
The mischief intended to bo struck at is interference wdth the 
ownership of tho Municipality. Sodtion 33 deals with a different 
tbiiig altogether. It deals primarily with the erection of build- 
logs, not with oiieroachments or obstmetioiis, A building may 
be an encroachment or obstruction, but it is not because it is such 
that it falls within section 33. Its character as' an encroachment 
or obstruction is only incidental. The mischief intended to be - 
slrack at by section 33 is that arising from the erection of 
buildings without proper regard to public health and sanitation. 
To prevent that mischief the Legislature says*, that the Miiiiici- 
pahty has the right of regulating the erection. The subject-matter, 
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the object and the scope o£ section 42 are dilTerent from those 
of section 83, and therefore there can be no inconsistency or 
repugnance between them* 

Section 42 beingv then, out of consideration; arc there any 
other sections in the Act which are inconsistent with and contrary 
to the construction whicli, I think, the words and spirit of 
section 33 justify being put on it ? ilr. Justice Batty has 
answered the question in the alxiniiative. He relies upon sections 
25, 28, 29, 30 to 32, 35 to 43 and 48. Section 25 empowers 
Government to acquire land under the Land Acquisition iict or 
other existing law and vest it in the Municipality* it cannot 
have any bearing on the right of the Mnnicij)ality to control the 
erection of buildings. So also sections 28 and 29, which deal with 
the poY/er of a Municipality to lay out nc\v public streets, &c. 
Section 30 relates to buildings which project into a public street, 
and empowers a Municipality to take possession of so inucli of 
the space occupied by them as can bring it into the regular lino 
of the public street when the building has been taken down or 
burned or fallen clown. This section is only a reiteration of 
section 42, except that under section 42 the Municipality inaj?* 
have the projection removed suo moluj wdiereas under section 30 
the removal contemplated is the result of an act of the owner or 
an accident. It does not help us in the construction of section 33* 
It is said, however, that there is a connection between section 33 
and sections 30 to 32 in this way : section 33 requires that a 
person who begins to ei’ect a building shall give inforiiiation to 
the Municipality regarding its level, limits, design, and materials ; 
section 30 points out the limits ; section 31 tlie materials; and 
section 32 its level* But as to section 30, the object is to Yvhhyii 
public streets and bring tlie buillings abutting on them in a 
regular line. Section 33 deals 'with the limits of any buildijig 
wdicther it abuts on a public street or not. li: tlie oljoet of 
getting information regarding the limits of a proposed brdhling 
umlcr section 33 were confined to that of section 30, where was 
the necessity of section 33 at all? The Legislature had already 
provided by section 30 and seetkm 42 for buildings projecting 
into public sheets; there was then no occasion for an additiona! 
section empo*wering the ' Municipality to require inforiiiation 
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regarding ilie limits of other buildings. The Legislature would 
have in that case restricted section 33 to the class of buildings 
contemplated by sections SO and 42. Then again^ if sections 31 
and 32 were framed with special reference to the materials 
and ''the level of a proposed building dealt -with in section 33, 
why did the Legislature, after particularly prescribing in section 32 
the proper level upon wliich a house or building should be built, 
go on to say in section 33 that the person building should give 
information ^''showing the levels at which the foundation and 
lowest floor of siicli building are proposed to be laid reference 
io some level hiomi to the ? The level pointed out 

in section 03 is not necessarily the level pointed out in section 32. 
Section 34 relates to the regulation of hiits^ and section 35 to the 
danger from overcrowded or badly drained huts or sheds used 
as dwellings or vstables or for other purposes. Tlie provisions as 
to huts are, no doubt, more specific than the provision in section 33 | 
as to buildings, but it is obvious why the Legislature was more 
. particular about the one than about the other. The danger from 
huts is greater than from buildings, and therefore the discretionary 
power given as to the former has been particularised. All that 
can be inferred from that is that the discretionary powder given 
£is to huts was perhaps intended to be wdder than that given as 
to buildings j but it cannot be inferred that there is no dis- 
cretionary power at all as to the latter. It may be, for instance^ 
that as to buildings the Municipality cannot require that they 
should stand in regular lines, &c., and that they should not ho 
overcrowded as tliey can in the case of huts. It is only to that 
extent that the argument based on the sections as to huts can go ; 
but it cannot go the length of denying all discretionary po-wer as 
to buildings under section 33; and if that section gives some 
discretionary power, the question is what is its extent ? which 
must be decided, as I have said, by reference to the q iiestion of 
reasonableness, I pass on then to the sections in the Act (3(3, ' 
37,41) v/liicli relate to buildings general, whetlier they 
abut on public or private street. It is tliese sections which 
seem to create some difficulty and to support the view taken by 
Mr. Justice These are sections wdiich empower the ■" 

Municipality to require tlie owners of buildings to provide for thenl 
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privies or cesspools' and sufficient drainage. It is argued that 
the specific mention of these powers implies the exclusion of 
power to control the erection of buildings with reference to other 
matters. But when a statute gives by one section discretionary 
power in general terms as to buildings and says that the exercise 
of that power should be consistent with the provisions of the 
statute^ and in other sections it mentions specifically cases wliere 
that power may be exercised^ does it necessarily follow that the 
power given by the former section is exhausted by^ and the 
exercise of it in other cases is inconsistent with^ the latter? I do 
not think it is. Two things are inconsistent with each other if 
they cannot stand together. Before^ therefore^ one section in an 
Act can be said to be inconsistent with another, they must 
be mutually contradictory. The Municipal Act generally gives 
. power to a Municipality to regulate the erection of all buildings* 
It also says that the exercise of that power shall be consistent 
with the provisions of the Act, Then if goes on to provide that 
the Municipality may order particular things with reference to 
those Imildings. It also gives the Municipality power to make 
bye-laws, not inconsistent with the Act, relating to municipal 
administration.^' In virtue of this powder to make bye-laws the 
Municipality makes certain rules empowering it to order other 
things than those specified in the Act itself* The bye -law oixlering 
those other things can be repugnant to or inconsistent -with the 
Act only if it alters and thereby contradicts the Act. A bye-law 
is a local law, and may be supplementary to the general law ^ 
it is not bad because it deals with something that is not dealt 
witli by the general law. Bpt it must not alter tlie general law 
by making that lawful which the general law makes unlawful; 
or that unlawful which the general law makes lawful'' {'per 
Chaniiell, J., in While v. Morley^"^^), Applying that principle 
here, the principal Act says that it shall be lawful for the 
Municipality to require the owner of a building to provide a privy 
or cesspool and sufficient drainage for it (sections SO and 37), 
That is the general law ; any bye-law which said that it shall be 
unlawful would be bad because repugnant. But the bye-law 
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in the present case says nothing of the kind. It relates to other 
things than privies, cesspools, or drainage. No doubt it relates to 
buildings/’ and sections S6 and 37 of the Act also relate to 
them. But does that create any repugnancy between the two— 
between the byedaw and the sections in the Act ? It cannot, 
because the real subject-matter of. the sections in the principal 
Act is different from the real subject-matter of the bye-law — ' 
they do not deal with the same case. In JFkite y. Morhy 
(which I have above cited and which was approved in Thomas 
V, Stitters by section 23 of the Metropolitan Streets Act, 1867, 
it was provided that any three or more persons assembled 
together in any part of a street for the purpose of betting sliall 
bo deemed to be obstructing the street, and each of * them shall 
be liable to a penalty, A bye-law made by the London County 
Council provided that no person should frequent and use any 
street or other place for the purpose of betting under a penalty. 
It was contended that the bye-law was repugnant to the Act, 
because section 23 had provided for the very thing at which 
the, bye-law aimed, viz.^ betting and obstruction of the streets. 
Darling, J., said ; The question is whether this statutory 
enactment and this bye-law do deal with the same case, I 
do not think they do. It is true that they both deal 
with betting and that they both deal with obstruction of the 
streets. But tliat which is punishable under the one is not 
punishable under the other.^^ So here, though the bye-law 
under section 33 deals with “ buildings/^ which arc dealt wutli 
also by the principal Act in certain sections, the particular 
things relating to buildings dealt with in the latter are different 
from the particular things relating *to the ^salrie dealt with in 
the former. There can, therefore, be no inconsistency between 
the two, because the one does not contradict the other. We 
must then see ^vhether the mention of particular things in 
the sections of the Act relating to buildings carried with it 
the implied negative as to other things relating to the 
! 3 ame but not mentioned in the Act itself, on the principle of 
e^p'eSBio wms est eosGlmio alterim. Before applying that 

(1) : (1899) '2 Q. B, 34, (2) (I 900 ) 1 Ch. 10. 
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principle v/e must bear in mind tlie observations of Lord 
Campbell in Bosiocic v. N. SkifordsMre liaihoay with 

reference to statutes relating to a canal Company : In 0011 “ 
struing instruments so loosely drawn as these local Acts, we can 
hardly apply such maxims as that ^Hhe expression of one thing 
is the exclusion of another^' or that ^^the exception proves the 
rulcA’ Id Thames Conservators w Smeed Dean and Ohittjg 
L.J. (Lord Esher, M.R., coocurring) declined to apply tlic rule 
ot expresBumf acit cessave tacitim to the Thames Conservancy Act, 
because it was not a specimen of good drafting^' and inanv 
instances occur of a departure from the cardinal rule that the 
same words slioukl always be employed to mean the same thing.'' 
The Bombay Municipal Act, 1873, is not, I venture to say, a 
specimen of good drafting and the remarks of Chitty, L J., apply 
to it in some respects. In construing tlic Acts relating to a 
Municipality we must have regard to their object and policy 
and construe the sections so as to effectuate the intention 
of the Legislature to better provide for public health and 
sanitation. If the language of a section of the Act may fairly 
ap2^1y to many different cases and only souie eases are specified 
in other sections, it is not straining the language and nmaning 
of the Act if bearing in mind its object vre infer that the cases 
specified are by way of example only and not as excluding 
others of a similar nature. 

Such a construction of the Act ought indeed not to be udopied 
if there is warrant for saying that the Legislature lias prohi- 
bited the Municipality from doing wdiat it has not expressly 
raithorizeth And that seems to be the prineijile oi law on whlcli 
Hr. Justice Batty's judgment proceeds. • He has, ainong' 'other s 
decidcil cases, relied upon the authority of the decision of the 
House of Lords, in London Coimtf Coimcil Vo AUo/m^-GtmemiS^^ 
There the London Comity Council bought from the London 
Tramways Company their, tramway, &c.;ancl worked the tramways 
and ran the omnibuses. The Attorney-Goiieral brought the action 
complaining that the,, -Counci,! had no power to run omnibuses 
and to spend the ratepayers' money for that |)iirpose. It j 

(l) (1S55) 4 E. & B* 832. ■ (2) (1897) 2 Q. B. 334 p. 3a L b:'' 
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was contended for the Council that it had the power because 
section 31 of the London Tramways Company .Act^ 1896, had 
authorized it to buy the tramways and ^^any works and 
property connected therewith/' the omnibuses and horseS; 
&c.; and also because section 2 of the Act impUeclhj authorized the 
Council to work tlie omnibus traffic. Lord Jfacnaghten in his 
judgment pats very tersely the ground upon wdiich the decision 
w^ent against the contention of the County Council, He says 
The London County Council arc carrying on two businesses — 
the business of a tramway company and the business of omnibus 
proprietors. For the one they have the express authority of 
Parliament ; for the other^ so far as I can see, they have no 
authority at all. It is quite true that the two businesses can 
be worked conveniently together ; but the one is not incidental 
to the other/^ I fail to see how a power given to a Municipality 
to regulate the erection of buildings stands on the same footing 
as a power given to it to carry on a business, A municipal body 
is created for the purposes of sanitation and public health ; 
carrying on any business is not its object. Where, therefore^ 
the Legislature empowers it to cany on a particular business, 
it can carry on that business only, not any other. The power to 
carry on business must be construed strictly and limited to wdiat 
is expressly allowed. But the case stands otherwise where the 
interests of health and sanitation are concerned. There the 
power must be benevolently interpreted and supported if the 
terms in wdiich the power is given justify either in express 
language or by necessary implication such interpretation. In 
the , decision of the House of Lords just cited, the Earl of 
Halsbury, L.O., referred to the c^ase of the AsIiJmry Mailway 
Carriage and Iron Gompanp v, and AUorne^-^Qeueral v« 

Great Eastern Raihoajj Gompany'^^ as laying down the lavr on 
the subject. In this latter ease Lord Blackburn ^ speaking of 
the former^ saj^s : '' That case appears to me to decide at all 
events this, that where there is an Act of Parliament creating 
a corporation for a particidar purpose, and giving it powers 
for that particular purpose^, what 'it does' not e^pressh/ or 
implieily authorize is to be taken . to be prohibited; and^ 
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Teibhotas- o£ Parliament for the purpose of working a line of railway, is 
Ahme^abad prohibited from doing anything that would not be wdthin that 

Mtoxci- purpose.” The words in this citation which I have italicised are 

important. They show that when we have to decide whether 
a certain power is within the competence of a statiitoiy 
body, we must look to the particular purpose for wdiich it is 
created and see whether the power is impliedly given, if it is 
not eiipressly mentioned in the statute. Then Lord Blackburn 
goes on to say: quite agree with what Lord Justice James 

has said on this first point as to prohibition, that those things 
which are incident to, and may reasonably and properly be done 
under the main purpose, though they may not be literally within 
it, would not bo prohibited.’' Lord Selborne in the same case puts 
it thus: It appears to me to be important that the doctrine of 
nlira vires ^ as it was explained in tliat case, Ashhury Uailtoafj 
Carriage mid Iron Goui^any v. Riohel'^^ should be maintained. 
But I agree with Lord Justice James that this doctrine ought to 
be reasonably, and not unreasonably, understood and applied, and 
that whatever may fairly be regarded as incidental to, or conse- 
quential upon, those things which the Legislature lias aiitlioirijsedj 
ought not (unless expressly prohibited) to be held, by judicial 
construction, to bo ultra vivesR Appljdng these principles to 
the present case, the Municipal Act gives the Municipality the 
power to regulate the erection of buildings j the main purpose, 
then, is their control by the Municipality. The power has, 
according to the Act, to/ be exercised in a manner not incoii- 
sistent wdtli its jDro visions or - in a manner not contrary to 
/tlieni, ill the spirit of those . provisions. The -words used 
■ by.V'tiie Legislature indicate, that the power i.!icliides .sonietidog 
;wMc}i;Js,nofc ,, expressly iiie,iitioned in the provisions, of the Act. 

Legislature intended to -confine the powers. -given ' to \ 
a Municipality .„ ill respect of buildings to those specifically 
sneiitloiied in the Act, the language- used in clauses 2 and 3 
of section 33 could, have been., differe.nt from tliat actually 
employed by the Legislature. la,' that ease the .Legislature 
would liave taken care to say that the Muiiicipality simll issm 3 
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orders ill accordance with the provisions of this Act/^ instead 
of saying that they shall not be inconsistent with or contrary 
to tliem. Impliedly, therefore^ the Act authorizes the Muni- 
cipality to regulate the erection of buildings beyond controlling 
them in the manner specially provided by sections 26^ 37 and 41. 

I have so far discussed the question by confining myself to the 
Act itself and my reading of it is that section S3 gives a general 
power to the Municipality to regulate the erection of buildings 
which is not confined to the particular provisions of the Act 
relating to them. As to the decided cases of this Courts to which 
reference is made in the differing judgments^ it was conceded 
at the Bar before me that none of them except one exactly 
touclied the point which has arisen in this case. I do not, 
therefore, jiropose to deal with the authorities referred to in the 
judgments of Batty and Aston, JJ. The one case which does 
touch the point but which, I understand, was not cited before 
Batty and Aston, JJ., is that of the Municipality of TlianaY. 
Fazal EarimS^'^ It is a direct authority in support of the 
construction which I think should be put upon section S3 of the 
Bombay Municipal Act of IS 73. It was held there that a 
Municipality, in granting permission to a person to erect his 
building, could legally impose, under section 33, a condition that 
he should leave a gully of a certain dimension. Mr. Justice 
Candy in delivering the judgment in that case said: ^'Then 
Mr, Chaubal argued that there is nothing in the Act empowering 
a Municipality to make a passage over which the public have 
no right of way. But there is nothing in the Act forbidding 
such a thing. The intention of the Act is clearly to make the 
Municipality trustees for the public, especially in all sanitary 
matters. The Municipality by their notice.- of 12th May asserted 
that their object in requiring a gully was for the , sanitary " 
purposes of light and. , air and there is nothing to contradict 
their allegation. If they can require all information regarding 
the limits, &G.,. of the proposed building (section 33, clause 1) 
there is 'nothing inconsistent witli.’the Act in an order limiting 
the extent of the building .in ...such, a way. .as,:'to provide a narrow 
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The result is that, in mj opinion, the plaintiff* has failed tO; 
show that the action of the Municipality of which he complains 
is illegal and ultra vires* 

It was contended before me that, assuming the Municipality 
had power to issue the order complained of. the plaintiff* had 
not acted contrary to that order, because the order was that he 
should build his house leaving five feet space from the Avail of 
his eastern neighbour. Both the Courts below have held that 
the plaintiff* has built contrary to the specific orders of the 
Municipality. No such contention as is now raised before me 
was clearly set up before them, nor can I say that the Courts , 
below have misconstrued the order. 

Eor these reasons, agreeing vrith Mr. Justice Aston in his 
view of the law, I confirm the decree appealed against with 
costs on the appellant. 

Decree confrmecL 


APPELLATE CIVIL. 


Before 2fr* Justice CJuindavarlcar and J/a Jitdlee Ador* 

EALxiJI RAG-HUNATH PHADKE (oeigii^ab Appelbakt, 

; : tJ, RAMCHANDEA .KASHI PATKAR (oeigij^al Lefenda.at),, 

EESPOlSTBENr.'^ ■ ■ 

Landlord and tenant — Lease — Tenant holding over — A^'scnl of landlorJ—^ 
LiahUilg for rent after exftirg of term — Tramfer of Fropertg Act {IV if 
1882) y section 116, 

The defendant held a share of a khoti vlilagc from the pkihitifi: under a 
kahnhlyat dated 30tli June, 1890, for a period of five years. Tiiis suit was tiled 
to recover from him the rent due under it for the 3 uoars 1898, 1S99 and lOOO. 
He pleaded; that the kabulayat 'had expired on 30th, : June, 1895, and that 
suhseijnently to that date ho held possession not of the plaintiff s share as his 
tenant, but of the whole .village as managing Khot, and that, tlicrofore, the 
plaintiff was not entitled to rent from, him, but was entitled merely to his (iho 
plai!itiff'’s) share of the profits of -the villrge. It appeared, however, thab though 
the kabiihiyat had expired in June, 1895, the plaintiff in 1897 hail sued the 
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defendant for the rent due under it for the four j^ears 1S93-1894 to 1S96-1897 
and had obtained a decree, 

lid cl, that the decree in tliat suit was an adjudication that the defendant 
continued in x^ossession after the date' of the expiry of the kabuiayat as tenant 
froxn year to year and was liable to payment of rent for the years then sued for 
and that he would be liable to the rent now sued for unless he prored that after 
the decree in the suit of 1897 he gave such notice to the plaintiff as had in fact 
terminated the tenanc}^ and unless he put the xdaintifL* in the way, if lie' desired 
it, of acting on that notice by receiving from the defendant as managing Xhot 
what the jilaintiff would be entitled to receive if the tenancy by sufferance liad 
continued. 

Secoxb appeal from the decision of T. AValker, District Judge 
of Ratiiagiri, confirming the decree passed by Rao Bahadur 
Mahadev Shridhar, First Class Subordinate Judge at Ratnagiri. 

The plaintifF owned a one-tenth share in the khoti village of 
Mauje Sliivrambere and leased to the defendant for a term of five 
years, the defendant executing a kabuMyat (rent-note) to him 
dated SOth June, 1890. After the expiration of the five years the 
defendant remained in possession, and in 1897 the plaintiff filed a 
vsuit against him and obtained a decree for rent for the years 
1893, 1894, 1895, 1896 and 1897. 

The plaintiff now sued him for rent for the three years 1898 to 
1900. 

The defendant denied his liability for rent. He contended 
that his tenancy had expired on the SOth June, 1895, and that he 
had subsequently been in possession not merely of the plaintiffs 
sharc^ but of the whole village as managing Khot, and that 
plaintiff was now entitled not to the rent reserved by the 
kabulayat, but merely to his share qf the profits of the village^ 

The Subordinate Judge dismissed the plaintiff^s suit. He held 
that the defendant's tenanej^ under the terms of the kabiilayat 
had terminated on the SOth June, 1895. In his judgment he 
said : 

• Tlio plaintiff has produced certified copies of the decree and judgment in 
SiutXo. 208 of 1897, which prove that idaiiitiff lias recovered on the strength of 
the kabrdajat for the four years 1893-1894 to 1896-1897. It is 

(,1) That is, the shai’c out of the products of a farm duo to him, who holds clhectly 
from the 8tate, from the person who manages it. (Molosworth and Candy*s Manithi 
and English Pictioiiary, page 889.1 
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contended that this decree, is evidence that the tenancy contimied after the 
expiry of the term of- the habnlayat I do not think the decree can have that 
effect. The Court cannot make a contract between the parties* I am of opinion 
that after the determination of a lease it is only voluntary payment hy the 
tenant and acceptance hy the landlord of the rent, that can he evidence of an 
intention to continne the relationship of landlord and tenant. The decree and 
judgment do not show that the Court held that the contract of lease as embodied 
in the kahuhiyat continued binding after tlie expiry of the term. The Court 
simply awarded the rent for 1895*1896 and 1896-1897 probably because defendant 
had held the management for those years and that the kabiiliyat afforded the 
best evidence to determine his liability for the profits. 

This decree was confirmed on appeal by the District Judge. 

Plaintiff appealed to the High Court. ' 

G. 5, Rao for the appellant. 

M. E* Bodas for the respondent. 

Chandavarkar, J, ; — The plaintiff brought this suit on a 
kabulayat dated 30th June, 1890, to recover rent from the defend- 
ant as his tenant for the years 1897-98^ 1898-99^ and 1899- 
1900^ in respect of his (the plaintilPs) one-tentli share in a khoti 
taksldm. The kabuMyat sued on was for five years. 

The defendant pleaded in answer that the period of the kabu- 
layat having expired on the 80th of June, 1895, the relation of 
landlord and tenant between the plaintifi and himself ceased 
after that date. That would be so, no doubt, according to the 
decisions in Kantheppa Raddi v. SJiesIiappcd^'^ and ChandH v. T)aji 
where it was held that where a tenancy for a fixed period 
expires, and the tenant continues in possession on such expiry, 
his possession is only by sufferance, and no relation of landlord 
and tenant can after that subsist in the absence of any thing from 
which a new tenancy can be inferred. 

Section 116 of the Transfer of Property Act provides that 
where a lessee of property remains in possession thereof after the 
determination of ' the. lease granted to the lessee and the lessor or 
his legal representative accepts rent from the lessee, or otherwise' 
assents do his continuing, in possession, the lease is, in the absence 
of an agreement ■ to the contrary, renewed from year to year, 
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&c. In the present ease^- then/ though the kabulayat' expired on 
the §0tli of June;, 1895, the relation of landlord and tenant would 
continue after that date if the plaintiif assented to the defend- 
ant's continuance in possession. 

But it is contended for the defendant that there was no such 
assent and that; as a matter of fact, the defendant's possession 
commenced from that date in the character of managing Khot. 
We are asked to infer from that that the defendant's tenancy 
which existed in respect of the plain tifF^s share in the klioti 
merged in or was extinguished by the defendant's possession as 
the managing Ivhot, We cannot^ however^ draw any such 
inference; having regard to certain admitted facts. Those facts 
are that though the kabulayat had expired on the 30th June; 
1895; the plaintiff sued the defendant in 1897 for rent under it 
for the years 1892-93 to 1896*97 and a decree was passed against 
the defendarit. That was an adjudication that the defendant 
continued in possession after the date of the expiry of the 
kabnid-yat as a tenant from year to year and was liable to pay- 
ment* Having that decree against him, which stands unreversed; 
the defendant cannot in the present suit fall back on the 30th 
June, 1895, or any period covered by the decree and say that he is 
not the plaintifi’s tenant, unless he shows that he determined the 
tenancy; after the decree; by some intimation conveyed to the 
lessor and put him in the way; if he desired it, of acting on that 
intimation by a re-entry on the premises"'^ "West, J,; in 
Veulmtesh Narai/e7h Pai Y.Krislmciji Mr. Bodas has 

argued that the defendant's written statement in the suit of 1897 
was such intimation, but it cannot be treated as such, l)ecause 
that would be going behind the decree in that suit. In BaUji 
Siiaram v. Bhikaji a similar objection was overruled by 

Westropp, O.J., who held that the mere denial in a previous suit 
cannot operate as such notice. 

The defendant; then, would be liable to pay rent to the 
plaintiff unless he proves that after the decree in the suit of 1897 
he gave such notice to the plaintiff as^ would in fact terminate 
the tenancy and unless he put the plaintiff in the way, if he 
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desired of acting on that notice by receiving from the 
defendant a>s managing Khot what the plaintitf wonkl be entitled 
to receive if the tenancy by sufferance had continiiecL 

Neither of the Courts below has approached the case from this 
point of view. The lower Appellate Court has rejected the 
plaintiffts claim on the ground that the tenancy ceased on the 
expiry of the kabuMyat. That, for the reasons above set forth, 
is erroneous. We must, therefore, reverse the decree and remand 
the case for disposal with reference to the above remarks. Costs 
to abide the result. 

Decree reversed* Case remanded* 
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Before Mr* Justice Glmidavarlcar ami Mr* Justice Aston* 

BYHAirjIJAMSETJI (oeigixal Defendant), Appellant, -y. CIIUHIMT4 
LALOHAND and another (obiginal Plaintiffs), Kespondents/-^ 

Lis pendens — Court-sale — Auction-p\ireliaser--AppllcallUi ij of the rule 
of Us 2^(‘r.dens to ci purchaser at a?i execiition sale* 

The rule of Us pendens applies to purcliasers at execution sales. 

Second appeal from the decision of E, M. Pratt, District 
Judge of Ahmednagar, confirming the decree passed by R4o 
Saheb Kashidas Narayendas Dalai, Joint Subordinate Judge of 
Ahmednagar, 

Suit by a purchaser at a Court-sale for possession of the 
property purchased, ,, 

The property in question originally belonged to one Siiabai, 
She mortgaged it to the plaintiffs on the 22nd April, 1831, 

In 1897 the plaintiffs sued Sitabai on the mortgage (Suit No. 
612 of 1897) and on the' 31st May, 183 8^ obtained a decree for 
sale. In execution of this decree the property was sold ; and the 
plaintiffs (the mortgagees) purchased it with the leave of the Court, 
Meantime^ however^ 'and while the above suit was pending, 
a 'creditor obtained a money decree against Sitabai and in v 


* Seecnd Appeal No. '400^ of 1902. 
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execution attached and sold the said property on the 17th 

November^ 1S97« 

At this sale the defendant purchased and imiiiediately after- 
wards took possession. 

Subsequently the plaintiffs attempted to take possession^ but 
were resisted by the defendant. They therefore applied to the 
Court under section 335 of the Civil Procedure Code (Act XI V 
or 1882)^ but failing in that application they filed this suit to 
recover possession from the defendant. 

The Subordinate Judge passed a decree for the plaintiffs and 
ordered tliat the possession of the property should be given to 
them^ holding that though the defendant had purchased at a 
Court-sale he was affected hj the doctrine of lis pendens. 

On appeal the District Judge confirmed this decree. 

The defendant appealed to the High Court. 

Eao SaMdnr Vasudev Kiftihar, Government Pleader, and 
Ti. IF. Desai^ for tlie appellant (defendant) :• — The rule of lis 
pendens does not apply to Court-sales : see Lain v. Kashibaifi^ ] 
KaButmmnissa v. NilratnaS^'^ In hinenclronath v. 
the Privy Council makes a distinction between a private sale 
and a Court-sale. The rulings, therefore, relating to private 
sales cannot be applied to Court-sales. See also Lakshmandas 
y* Das rat, 

Branson (with him B, A, Bhagvat) for the respondents 
(plain tifts) : — An auction-purcliaser at a Court-sale is affected 
by the doctrine of lis pendens : see Dinonath v. SImma Bibi^^'> ; 
Suhlideo Prasad v. ; ShivjivM v. JFamanP'^ 

Aston, J . :™The plaint house belonged to one Sitabai, who 
mortgaged it to respondents in April, 1891. The respondents on 
31st May, 1898, obtained, in Suit No. 612 of 1897, a decree against 
their mortgagor Sitabai for sale of the mortgaged house, and 
at the Court-sale held in execution of the said decree they 

(i) (ISSfi) ]0 Bom. 4C0. M) (1880) 6 Bom. 108 at p. 173, 

■ ' (^) (1881) 8 Cah 79. (5) (1900) 28 Cal. 23. 

(3) (18S1) 7 Ciil. 107. (6) (1900) 23 All. 60. 

(7) (1897) 22 Bom, 939. ' . 
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piiicliasecl tlie light, title and interest of Sitabai in tlie said 
house. 

Meanwhile during the pendenej?- of the respondent's mortgage 
suit No. 612 of 1897 against Sitabai, the ‘appellant had, at a 
Court-sale held in execution of a monej’' decree obtained by a 
creditor against Sitabai, purchased the right, title and interest 
of Sitabai in the said house as existing at the chrte of the attach^ 
ment of the said house in the creditor's suit in which the money 
decree 'was passed. 

There is no express finding by the lower Courts whether tliis 
attachment in the money suit was placed soon after, or just 
before, the institution of the mortgage suit No. 612, but it is 
not in dispute that the attachment was long siter the liousQ 
had been mortgaged by Sitabai to the respondents. 

The respondents and the appellant are thus rival purchasers 
at different Court-sales of SitabaPs equity of redemption, and 
this suit No- 714 of 1900 was brought by respondents after an 
unsuccessful obstruction, removed in Miscellaneous Application 
No. 99 of 1900, to recover possession of the plaint house from the 
appellant who had obtained possession. 

The Court of first instance, applying the doctrine of lis 
pendens to the rival Court-sales, decided that the title of tlie 
respondents is .superior to that of the appellant and awarded the 
respondents' claim for possession. The lower Appellate Court 
confirmed this decree. 

At the hearing of this second appeal it was ai’gued for the 
appellant, first, that the doctrine of Us pendens does not apply to 
a Court-sale; secondly, thatfhe question whether the plaint lioiisc 
was attached in the money suit before mortgage suit No. 612 
of 1897 was instituted is material and should have been decided ; 
thirdly, that the question whether the mortgage by Sitaba'l to 
the respondents was without consideration and, therefore/ the 
mortgage decree collusive and fraudulent, is material in the 
present suit and should have been decided. 

Taking these points in order : 

III the well-known case of Bellamy v. Saiine (b Lord Craiiwortli 
said : lYhere a litigation is pending between a plaintiff and a 
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' defendant as to the right of a particular estate, the necessities of 
mankind require that the decision of the Court in the suit shall 
be binding not only on the litigant parties^ but also on those who 
derive title under them by alienations made pending the suit, 
whether such alienees had or had not notice of the pending 
proceedings. If this were not so^ there could be no certainty 
that the litigation would ever come to an end. A mortgage 
or sale made before final decree to a person who had no notice 
of the pending proceedings would always render a new suit 
necessary, and so interminable litigation might be the con- 
sequence.” 

The doctrine of lis pendens is discussed in the Bombay cases 
oi Balaji Y, Kliushalji fxndi Qalahchand w Bliondi^'^ where it 
is applied to private sales. 

In Ravji Karajan v. Krishnaji^ where there were rival 
purchasers at different Court-sales, the doctrine of Us pendens 
lield clearly applicable* In the latter case Westropp, O.J., said ; 
^^But further, if there had not been any decree in the mortgage 
suit, the mere fact that that suit, which had been instituted in 
1S6G, was pending in 1868, would have in itself been sufficient 
to defeat the plaintiffs present suit. His purchase in 1863 (at 
a Court-sale in execution of a money decree) having been 
made was completely subject to any decree which 

might be made in the mortgage suit.*’’ 

In a later Bombay case, Parvati v, Kisansing-^i^'^ the dispute 
was between a Court-purchaser Kisansing who, in the execution 
of a money decree against one Ramapa, had bought a house as 
the property of Ramapa, and on the^ other side a decree-holder 
Parvati who had obtained a decree against Ramapa declaring her 
right to reside in the house. There had been an attachment 
placed in the money suit prior to Parvati's suit, but the 
Court-sale under the money decree was during the pendency of 
Parvati^s suit to declare her right to possession. It was held 
that what Kisansing bought at the Court-sale under the money 
decree was the right, title and interest of Ramapa, which being 
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Biibjeot to the 'decree in. ParvatFs pending ■ siiifci the purchase by 
Kisansing at the Court-sale was likewise subject to the sanie^ 
and the circumstance that a prior attachment had been placed 
on the house made no difference. Therefore^ Kisansing could not 
eject Parvati during her lifetime. 

The last two cases were not followed in Zalu w Kas^ihai^^^'^ 
wherein the judgment delivered by Birdwood^ J., a distinction 
is sought to be drawn between private sales and Ceiirfc-sales. 
The differences therein dwelt upon do not appear to touch the 
true foundation of the rule of Us peude?is as laid down in the 
leading case of Bellamy v, Sahine^'^'^ or the reasoning contained in 
the passages quoted therefrom and adopted by Westropp^^ 
ixx Balajiw KhusJialjiS^ It is not necessary to pursue this 
point further, because whatever doubts .may have been cast by 
the judgment of Bird wood and Jardine, JJ., upon the correctness 
of the view taken in the earlier decisions in liavji Naraycm v, 

, Krisltnaji^-^'^ and Parvati v. Kisausinr/^'^^ already cited, that the 
rule of Us pendens applies to Court-sales, are fully removed by 
the decisions of the Privy Council in RoJhamadhih Ilohlar v, 
MonolmT IlnJcerjU^'^ and Moti Lai v. Karraljitldins^'^'^ as well as 
by the provisions of section 52 of the Transfer of Property Act 
(IV of 1882), so that it may now be taken as settled law that 
the rule of Us pendens is applicable to Court-sales. 

The second contention for the appellant, that his title would 
be superior to that of the respondents if the plaint house was 
attached in the money suit against Sitabai prior to the suit or 
decree on the mortgage (iSTo. 012 of 1897), is disposed of by the 
remark of their Lordships of the Privy Council in MoU Lai w 
KarraJjuldin I '^attachment, liowever, only prevents aliena- 
tions ; it does not confer title.*^^ 

The ^espondent^s right as a mortgagee existed before tlie 
attachment. ''It was, therefore, unaffected by it^’ : see Parmfi 
V. KisansingS'^) It may here be pointed out that Anmido v. 
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Dlionendro/^'^ whicli was a case of a purchase under an aitacli- 
nient upon a decree, has no application to this case, for there 
the attachment under which the sale took place was anterior to 
the mortgage upon which the mortgage suit was founded. 

There remains, lastly, the contention that appellant should have 
been allowed to prove that the mortgage on which the decree 
was passed against Sitabai in the lisj^endens (No. 612 of 1897) was 
without consideration. This was a plea which, if true in fact, 
Sitabai could have and ought (see section 13, Civil Procedure 
Code) to have set up in the lis pendens as a ground of defence. 
The appellant claims through Sitabai and is bound by the 
decree passed in the mortgage suit No. 612 of 1897 (the 
pendens) against her : see the decisions of the Privy Council in 
MadJiamadJiub v. 2Ionohur^’^'^ ^nd Moth Zal v, Kanahildin 
already cited, and appellant bought the plaint house subject to 
>such decree as might be passed in the Us p)endens. The conteii- 
tion now set up is, therefore, barred as res judicata (see section 
IS, Civil Procedure Code, and Ghemirappa v. Piittappa and 
it is not open to the appellant to raise it in this suit. 

For the above reasons the decree of the lower Appellate Court 
is confirmed with costs on the appellant# 

'Decree confirmed^ 
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Pe'^or^ Mr, Ji(>stice Cliandamrhar and Mr. Justice Aston, 

BALA (oEioiNAL PnAiHTiFF), Appellant, v, SHIVA and otitebs 19-^2 

(OEIOIXAL Dependants), Bespondents.* 'DecemherW 

Mortgage’^Siiit for redemption'— Biirden of proof on plaintiff— Mvideme 
— Proof of specific mortgage. 

TKe plaiiitil sued for redemption and to recover possession of coitain lands, 
alleging that they liad been mortgaged to the ancestors of the defendants about 


* Second Appeal 'Eot 428 of d903i 


Tfil INDIAN LAW EEPOETS. [VOL. XXVlt 


fortj“B.YO jears before siiii The defendants, ’^vho were in possession, denied the 
mortgage. The Subordinate Judge found the mortgage proved and passed a 
decree for redemption. On appeal the Judge reversed the decree and dismissed 
the suit. He was of opinion that the jdaintilf was bound to prove a speoiHc 
mortgage made forty- five years ago as alleged in the plaint and that ho had 
failed to do so. On second appeal, 

Meld (remanding the appeal), that the real question was vrhether the defend- 
ants were mortgagees of the property in question. The plaintiff .did not tie 
himself down to a sj)ecific mortgage made at a particular time. He was entitled 
to succeed if he proved that the land ^vas hold by the defendants as mortgagees. 

Second appeal from the decision of llao Balidclur Mahadev 
Shridhar Kulkarni, First Class Snborclinate Judge of Eatn^-giri, 
reversing the decree of Eao Saheb K. D, Boclas, Subordinate 
Judge of Chiplun. 

Suit for redemption. On the 26tli May, 1897, Govind Narayan 
Surve and Sadashiv Narayan Surve sold the land in suit to the 
plaintiff subject to a mortgage ^vhicli their grandfather Kama 
had executed to one Govind Lakshman. 

In 1893 the plaintiff filed this suit to redeem the said mort- 
gage. In his plaint he stated that the land had been mortgaged 
about forty-five years before suit, that he did not know the exact 
date of it or the terms of the mortgage, and that the defendants 
and their predecessors in title had admitted the mortgage from 
time to time. 

The defendants were the descendants of Govind Lakshman 
(original mortgagee) and of his brothers. 

Defendant 1 (son of Govind) and defendants 2 and 3 (grand- 
sons of Govind) and defendants 5 and 6 (sons of Govind*s 
bx'other) did not appear. 

Defendant 4 (brother of Govind) and defendants 7, S and 9 
(sons of a brother of Govind) denied the mortgage and alleged 
that they were and always had been in possession. They denied 
that they had ever admitted the alleged mortgage or that they 
were bound by any acknowledgment made by the other defend- 
ants. 

Defendant 12 alleged that defendant 1 (Govind's son) and 
Govind had mortgaged a part of the land to him with possession 
on the 25th January, 1888. 

None of the other defendants appeared* 



The Court of* first instance found that Rama had mortgaged 
the land to Govind Lakshman about forty-five years before suit 
for Es. 100 and held that the plaintifl[* was entitled to redeem and 
to recover possession from the defendants on payment of Es, 100 
to them. 

On appeal this decree was reversed and the |)IamtifL^s suit 
was dismissed. The Judge was of opinion that the alleged 
mortgage was not proved. In his judgment lie said : 

The plaintiff allegos that the lands in disiuite \vere mortgaged by Eama Liu 
Maliaclu to Govind Labshnian, and lie must prove Iiis allegation. The only 
direct evidence on the point is that of vvdtness No. 84 ... . I cannot bring myself 
to act on the niioorroborated testimony of this single and solitary ■^yitness and 
hold it lU'oved that a mortgage of the lands in dispute was esecxited by Bama 
Burve to Govind Lakshman Bhosle about fifty years ago. 

Plaintiff’s witness No. 57 says that at the time of the surveys, when the lands 
were being measured, Govind Lakshman told the karkun Eamhhau that the lands 
belonged to Rama Mabadu and were held by him in mortgage and should be 
entered in Kama’s name .... b'uch evidence cannot be believed. 

Defendant No. 11, as plaintiff’s witness No. 54, has produced Exhibit 56, a 
mortgage-deed, executed to him by Govind bin Lakshman on Shake 1801, Paiish 
Yadya ISth (8th Febriiaiy, 1S30). The land comprised in this mortgage is 
Survey No, 128, Pot No. 4, in suit, and is described as ^ 
n% W wm inr’T aril FETTcTI^ ’ (out o£ the dhdra of Eama bin Mabadu 
Sarve held by us in mortgage). In 1895, defendant No. 1 made a similar state- 
ment in reference to Survey No. 139, Pot No. 5. I think that these statements 
were made by defendant 1 and his father with the object of describing the lands 
rather than as specification of title 

I agree with the learned Subordinate Judge’s remarks about the difiiculties in 
the jdaiii tiff’s way^ but I do not think that absolves tlie j)laiutifi’ from the duty 
of making out a primd facie case by sufficient and satisfactory evidence. There 
must be some evidence, however slight, which can be relied on as satisfactorily 
proving that the lands sought to be redcQjnod were mortgaged by Eama bin 
Mahadu Burve to Govind Lakshman Bhosle about forty-five years ago for Es, 100, 
Tho Subordinate Judge has held that the lands were mortgaged in 1846. The 
plain tifi: in 1898 alleged that they were mortgaged forty-five years ago, ie,^ in 
1853, The plaintiff ’.s witness No. 34, whose, evidence is the only evidence on the 
point, said in 1900 that the lands were mortgaged about fifty years ago, that is, 
in 1850» I cannot believe the evidence of witnesses Nos. 34 and 57. The 
so-called admissions of defendant No. 1 and his father furnish no evidence of 
the mortgage of the lands within sixty years {nde C/iotiram Lalchand v. Bhau 
hm MamjU Bom. Law Eeporter, Yol. I, page 2). There is nothing to show 
that the defendants are wilfully keeping the evidence of the mortgage and there 
is no reason to discredit them when they say they do not know and have no 
' .muniments of title in their possession or power* 
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The plaintiff appealed to the High Court* 

JD, A, Kliare for the appellant .(plaintiff)* 

S, H, BcMale for the respondents (defendants), 

Ghakbataekar, J’, : — The plaintiff) Bala bin Pandn De\’'kar.j 
brought this suit to redeem the lands in dispute, alleging that 
their owner^ Rama Mahadu Surve, had mortgaged them to Govind 
Lakshman Bhoslo^ father of defendant No. 1 and grandfather 
of defendants 2 and 3, about forty-five years ago, for Rs. 100 5 
that the period fixed for redemption was ten years j and that the 
mortgagor Rama's heirs had sold the equity of redemption to the 
plaintiff. 

There were twelve defendants brought on the record. Of them 
defendants 4, 7, 8 and 9 contended that the property had come 
into the possession of their ancestor Dhonda Balkoji for Es* 500 
in A.B. 1788 and that since then their family had been in 
possession. They denied the mortgage sued upon and pleaded 
limitation. Defendant No. 12 claimed two of the lands in suit 
under a mortgage from defendant No. 1 and his father. . The 
other defendants raised no defence. 

Defendants Nos. 1 to 10 and defendant No. 18 arc descended 
from one ancestor. The Subordinate Judge, following the prin- 
ciple laid down in Balaji v. Banic/iandra v. Balaji^^'-^^ 

p^iid Farmamnd v. SaJiih held the mortgage alleged 

by the plaintiff proved. He based his finding, on an 

admission made by Govind, father of defendant No. 1, contained 
in Exhibit 66, that the dhdra of Rama bin Mahadu Surve was 
in the possession of his family* under a mortgage ; Bemidh/^ on 
an admission of defendant No. 1 in Exhibit 30 that one of the 
lands in suit was in his jjossession under a mortgage ; iMrdh/i 
on oral testimony ; and, fonrthhj^ on the fact that the lands still 
stood in the revenue records in the name of Rama Mahadu 
Surveys heir. Accoi'diiigly, the Subordinate Judge passed the 
.itBual decree for redemption. In appeal, the First .Class Subor-. 
dinate Judge, A. P., has reversed that decree, holding that the 
mortgage sued on is not proved. 
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from the appellate judgment that the Sub- 
was of opinion that the plaintiff must 
fail unless he proves that the mortgage transaction was entered 
into in 1853, because in the plaint it was stated that the lands 
had been mortgaged forty- five years ago. Criticising the judg- 
ment of the Subordinate Judge in the Court of first instance, the 
Subordinate Judge, A. P., says, referring to the admission of a 
mortgage made in Exhibit 56 by Govind, father of defendant 
No. 1, and that made by defendant No. 1 in Exhibit 80, that 
these admissions 'Guidoubtedly do not refer to the mortgage on 
the basis of whicli the plaintiff’s suit is founded and are no evidence 
of any particular mortgage.” Then the Subordinate Judge, A. P„ 
says at the end of his judgment: “The Subordinate Judge has 
held that the lands were mortgaged in 1846. ' The plaintiff 
in 1898 alleged that they were mortgaged forty-five years ago, i.e., 
in lb5-j. The plaintiff's witness No. 34, whose evidence is the 
only evidence on the point, said in 1900 that the lands were 
mortgaged about fifty years ago, i.e., in 18o0.« In the plaint the 
mortgage set up was stated to have been made ahoiii forty-five 
years ago ; (and it is taking too literal and technical a view 
of the plaint to take it to mean that the mortgage transaction 
was entered into in 1853 and that unless that was proved the 
plaintiff must fail The plaintiff has been careful to state thJ 
date of the mortgage appro.ximately, and it was open to him on 
the pleadings to show that the lands were mortgaged, if not in 
1853, at any rate at some time about that period, bn this point 
we would draw the attention of the Court below to the obser- 
vation of this Court in Lakshmn v. Ilari BinharS^'^ 

It IS true that when a plaintiff sues to redeem, and the 
defendant denies the mortgage, the plaintiff must in the first 
instance <^prove”his title. »A plaintiff, who alleges that ' 
his ancestor forty-four years ago made a mortgage to the 
ancestor of the present possessor of a property and by virtue 
thereof seeks to dispossess the present possessor must prove his 
ease clearly and indefensibly ” : Sevmji Yijaya- Raghunadha Valon 
l^nsman Gopalar v. Chnua Nayam ChettiS^i In the present ease 
the Subordinate Judge, A. P., was right in throwing the 
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the plaintiff of proving bis case^ and of requiring him to make 
oni n, primd facie case by sufficient and satisfactory evidence.'’^ 
But in dealing with the evidence the Subordinate Judge, A. 
as pointed out above, acted under the erroneous impression that 
what the plaintiff had to prove was some specific mortgage 
alleged to have been made in 1853. No doubt the plaintiff’ has 
stated in the plaint that the lands were mortgaged about forty-five 
years ago, but the real question between the parties is sufficiently 
apparent on the record, and that is whether the defendants arc 
mortgagees. The plaintiff did not tie himself down to 
specific mortgage made in that year and no other, and would be 
entitled to succeed if he proves that the lands were still held by 
the defendants as mortgagees. 

Then we come to the evidence adduced by the plaintiff. 
The Subordinate Judge, A. P., has declined to accept the oral 
evidence, and, under ordinary circumstances, his ai:>preciation 
of it would be binding upon this Court in second aiepeal. But 
where such appreciation is mlluenced by an erroneous view of 
the plaintiffs cause of action as stated in the plaint, it is open to 
this Court in second appeal to interfere. Assuming that the oral 
testimony of the witnesses of the plaintiff is fairly open to the 
unfavourable comments to which the Subordinate Judge, A* P., 
has subjected it, we have in this case certain admissions by 
defendant No. I’s father and by defendant No. 1 lumself contained 
in Exhibit 58 and in Exhibit 30 respectively. Exhibit 53 is a 
3nortgage of one of the lands in dispute in 1880 by defendant No, 

Is father to defendant No. 11. There defendant No. Is father 
speaks of that laud as one of the clkd ra lands of Rama bin Mahadu 
Serve held by his (defendant Ts father's) family in mortgage. 
Similarly, defendant No. 1 made an admission in Exhibit 30 as 
to Survey No, 139, Pot No. 6. The facUon of these admissions is 
admitted, nor is it disputed that all the lands in dispute are 
known as the dhdra of Rama bin Mahadu Siirve. They have - 
stood as such in the revenue records in the name of Rama and 
Ins heir. The Subordinate Judge, A. P., does not hold that the d 
admissions were not made ; nor does he reject them on the ground 
that as tliey were made by defendant No. l^s father and defendant 
No* 1 respectively they cannot have any probative force against , ”• 
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the other defendants. The ground on which he declines to draw 
a presumption from them in favour of the plaintiffs case is that 

these statements were made by defendant No. 1 and his father 
with the object of describing the lands rather than as specification 
of title.’^ So far as this remark of the Subordinate Judge^ 
A. P.jj applied to Exhibit 56^ it is not borne out by the wording 
of the document itself. The words used there are that the dhira of 
Kama bin Mahadu Surve coniimied with m in rdOTigage*^—> 
expressions which can bear no other construction than that the 
dMra was held at the date of Exhibit 56 in mortgage by the 
family of defendant No. I's father. In other words, the father of 
defendant No. 1 speaks of the title of his family to the dJidra as 
one not only originally founded upon but still continuing on a- 
mortgage to the family. There is no warrant, therefore, for the 
remark of the Subordinate Judge, A. P., that the admission was 
more a description of the property than a specification of title* 
It is true that in Exhibit 56 defendant No. I’s father also 
speaks of the land mortgaged thereby to defendant No. 11 as 
his property. But that recital is not necessarily inconsistent 
with the recital as to the propei’ty continuing with him as a 
mortgagee. The second ground assigned by the Subordinate 
Judge, A. F.j for rejecting the admissions in Exhibits 56 and 80 
is that they do not refer to the mortgage on the basis of which 
the plaintiffs suit is founded and are no evidence of any particular 
mortgage.^^ They may be no evidence of any particular mortgage, 
but they are certainly evidence so far that the defendants came 
into possession as mortgagees, and as such they have a bearing 
on the main quevstion at issue in the ease— whether the defendants 
are mortgagees or owners of the property ? The Subordinate 
Judge; A. P., seems to have been under the impression that 
nothing short of proof that the lands were mortgaged in 1853 
could be treated as evidence in law in favour of the plaintiffs 
case. As already pointed out above, that way of treating the 
plaiiitifi^s claim is opposed to the ruling of this Court in Lak§hmm% 
V. Emi which is followed in Maglimath Anmji Vt 

Bahaji hin BamaS^^ ^ 

The proper and legal mode of dealing with a case of this kind 
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Iias'.been pointed out. in '.a number ; of decisions of this Court 
, beginning with Balaji •Warji v. JBahic JDevliS^^ There it was said 
by this Court : It being the ordinary custom in this part of 
India that deeds creating mortgages should remain in the custody 
of the mortgagee alone^ no counterpart being taken by the 
mortgagor^, very slight primd facie proof that a mortgage had 
been originally made would serve to shift the entire burden of 
proof on the defendant in cases of this character; but ihi^ piind 
facie proof must be forthcomings and in its absence a plaintiff 
seeking redemption cannot be relieved of the burden which is 
imposed on all plaintiffs of establishing the fact or facts out of 
which their claim to relief arises.” This does not mean that the 
moment the plaintiff adduces any slight evidence, the burden is 
shifted. As with all evidence, the Court must appreciate it, and 
the burden is shifted only when the Court regards the evidence 
as trustworthy where it is a question of its trustworthiness. 
Where, as in the present case, there are admissions of a mortgage, 
the Court ought to deal with them as evidence, for admissions 
are only evidence and not conclusive proof, and if it finds that 
.the: admissions are trustworthy andmaybe le,gally iisedugaiixst 
all the defendants, then the burden would be shifted. That is 
the principle on which the decision in Bala.ji v. was 

followed in Viilircm DevIcaTan^^'> Eama v. BainraoS^^ ..If 
the lower Appellate Court find that the defendants’ ancestors 
came into possession as mortgagees and that the plaintiff's allega- 
tion as to a mortgage is proved, it will be for the defendants to ■ 
meet that ease. On this point Ave would draw the attention of 
the lower Court to Rajah Kishen v. A^areneiar'^^' eaid Parmanmul 
V. Sahib AliS^^ 

W e mustjj, for these reasons, reverse the decree and remand 
the appeal for a fresh hearing. At such fresh licariDg the loAvei\ 
Appellate Court slioiilcl dispose of the case on all the issues, ' 
including the issue as to the alleged mortgage which the plaintiff 
seeks to radeem. In this judgment we have dealt only Avitli 
41ie mode in which the Subordinate Judge, A« P., should consider 
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the ease, and in reversing liis decree and remanding we do not 
by any means express any opinion on the evidence which it is for 
the lovver Appellate, and not for this^ Court to appreciate. Costs 
:.to::abide the result. ■ ■ ^ ■ 

Decree . reversed. Case remanded^ 
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Before 3Ir, Justice Ohandamrhirf Mr» Justice Bait^ aud Ur, Justice Asto'ii, 

•SAKHARAM SHAISTKAE anp others (Plaiktifes) EAMCHANDRA 
BABU MOHIRE (Deeexpaxt)/^ 

Skuiip — Bill of Mxchartgc — Sufficiency of stamp — Construction 
of instmment, 

111 determining the question whether a particular instrument is snfSciently 
■stamped, the Court should only look at the instrument as it stands. 

Bmie?t elicit y v. Mahomed G-houseO) and Boyal Banh cf Scotland v. 
(2) followed* 

: : made by R. M. Kennedy, Commissioner, Southem.''. 

. Division, under section 57 of the Indian Stamp. Act (II of 1899). 

hearing of a suit in the Court of the Joint Subordinate 

Judge at Vengurla, a document was put in evidence, dated' 
26 th October, 1896, purporting to be a himdi for Es. 1,0' 00'' pay-.,, 
^irble at sight and stamped with a one-anna stamp. In the course 
of the evidence in the case it appeared that there was a practice 
in the district for borrowers of money to give the lenders a 
document in this form in order evade higher stamp duty. 
In giving Judgment the Subordinate Judge said : 

The evidence and argument in this ease has shown that there is a practice in 
this taluka ox giving hundis payable on demand when one man borrows, that 
these Imndis are not presented for xiaymont, and that tho drawer himself repays 
the amount. It is the very essence of a bill of exchange that not the drawer but 
some other person on liis behalf pays the money and that it should also be x^re- 
sen, ted for payment as soon as j)ossible. If all these implied and oral conditions 
will be mentioned in a bill of exchange, then it will not be considered a bill of 
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ezcliange but a boiu], or at least a bill of excliaiige not payable on demand, ■wbicb 
requires a liiglier stamp duty than one required for a bill of excbange payable on 
demand* Tlie hwidi sued upon in this case is of a similar nature and first I 
tliougM it sliould be considered not duly stamped. But after consideration of 
tlie matter I have come to tbe conclusion that I cannot consider the document 
first as it stands not duly stamped. I tbink wbeii deciding wlietlier a particular 
document is duly stamped I cannot go outside tlie document and import eondi» 
tions tlieroin wbicb arc brought forth in evidence during the case. I think I 
should only read the document and decide only from the contents what stamp it 
should bear. I, however, think that the parties to such transactions are guilty 
under the Stamp Act, sections 27, 64 (a) and (c) or 68 (e). I believe the matter 
is of importance as there is a regular practice in this taluka of passing such 
Imndis payable on demand when in reality they are not Imndis payable on 
demand but instruments of another kind. 

The Subordinate Judge submitted the matter to the Kevenite 
Commissioner, S, D., who referred the case to the High Court 
under section 57 of the Indian Stamp Act (II of 1899). 

The reference was heard by a Bench composed of Chanda- 
yarkar, Batty and Aston, JJ. 

, The Government Pleader for the Government: — Por the 
purposes of the Stamp Act (II of 1899) it is permissible only to 
look at the instrument itself : it is not permissible to import any 
extraneous evidence to interpret an instruments see Bmieu 
Chdty Ve Mahomed Ohouse^'^^ and Chandra Kant Mook&rjee w 
Kartik Charan CJiaileS^ 

There was no appearance on behalf of either party to the 
suit. ■■ 

"..'Chanbayaekae, J. : — In rar' view of the' law the Subordinate;' 
Judge was right in looking at the document as it stands in deter- 
mining the question whether it is sufficiently stamped and in 
treating it as properly stamped as a bill of ■ exchange : see Mmmn^ 
V. Mahomed GJiouse ^'^^ ; lloijal Banh oj Scotland v. 
TottenliamS^'^ A defect, if any, in the Stamp Act cannot be 
cured by eonstriiing a document to be ' other, than what it is or 
purports to be. 
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The Revenue Commissioner should be-infornied that inmaldng 
a reference to this Court under the . Stamp Act the original 
document should be sent with the reference* . In this case the 
original document has not heen. sent and we have had, to look at 
a certified copy. 

Order ciccoriLlngly. 


TESTAMENTABY JURISDICTION* 

Before Mr, Justice Mils sell. 

JEHAISraiR EUSTOMJI DIVECHA (Applicant) i?* BAI KUKIBAI . 

AND oTHEEs (Opponents). 

Executor — WlU~--Proh(ite--Proljaie granted to some of the executors— 
Executors toko have not proved mag call for inventory and account from 
executors who have joroved and are managing the estate. 

One Ardoslnr E, Dlvoclia, a Parsi inhabitant of Bombay, died in 1900. By 
Ms will he appointed his wife, his oldest son and two other person .s, of wliom the 
applicant was one, to be his exeeutors, his wife and eldest son being named as 
managing executors. In 1901 the two latter applied for probate. The other 
two exGcntors, though called on to join in the application, did not do so. The 
Court granted probate to tlie wdfe and the son, and reserved leave to the other 
executors to apply* Xo a])|;)lication was, however, made by them. In 1902 the 
applicant called upon the managing executors for an inventory and account of 
the deceased’s estate. The ax)plicant had no beneficial interest in the estate. It 
was contended for the managing executors that the a])plicant had no right to 
require an inventory and account from them. 

Ilelih that the applicant was entitled to an inD-enfcory and account. The facts 
that under section 179 of the Indian Succession Act (X of 1865) the property 
of the deceased vested in the applicant as executor of the will, and that he might 
at any time apply for probate, gave him an interest sufficient to justify his 
application. 

. OiTATiON issued at the instance of Jehangir Rustoniji Diveeba^ 
calling upon tlie opponents, two of the executors of the will of 
one Ardeshir Rustomji Divecha, to appear before the Judge in 
Chanibers within eight days after service and then and there 
to exhibit on oath a true and perfect inventory and a just 
account of the property and credits of the said Ardeshir Rustomji , 
'e 1642 -- 6 '"' , ' ' 


1902 . 

Sakhabak 

V, 

Ham- 

CHANBEA. 


1903. 

Jmmatg 15 . 


Diveclia^ late of Bombay^ Parsi^ deceased^ and file the same at 
the procuration of Jehangir- Eu'stomji Divecha or otherwise 
show cause to the contrary, &c., &c/^ 

The deceased Ardeshir Rustomji Divecha died in July, 1900^ 
leaving his widow Bai Kukibai (the opponent), five sons and five 
daughters. 

By his will be appointed as his executors his widow Bai 
Kukibai, his eldest son Jijibhoj^, his brother Jehangir Rustomji 
Divecha (the applicant) and his cousin Sorabji Dadabhoy 
Divecha, and he appointed the said Bai Kukibai and his said 
eldest son. Jijibhoy to be managing executors to carry on the 
management appertaining to his house/' 

In [January, 1901, Bai Kukibai and Jehangir applied for 
probate and before doing so they wrote to Jehangir Rustomji 
(the applicant) and Sorabji Dadabhoy (the other executor named 
in the will) inquiring whether the}^ wished to join in the said 
application. Not receiving any reply they got probate issued to 
themselves on the 15th B’ebruary, 1901, in the usual form, leave 
being reserved to Jehangir and Sorabji to come in and apply. 
At the date of this citation neither of them had made any 
application. 

By his said will the testator disposed of his whole property 
for the benefit of his widow (Bai Kukibai) and his sons and 
daughters. The applicant Jehangir Eusbomji was given no 
beneficial interest whatever in the estate. 

After obtaining probate Bai Kukibai and Jijibhoy proceeded 
to administer the estate. They did not, however, file any 
inventory or account. 

On the 9th December, 1902, the applicant Jehangir called upon 
Bai Kukibai and Jijibhoy to file an invejitory and account and 
required them to give him inspection of the books and papers 
relating to the estate of the deceased. They denied that he had 
any right to inspection or to require an inventory^ &c. 

He thereupon on the 22nd December, 1902, issued the above 
■■oitation, ^ 

L$wndes for the' epponents; showed, cause The applicant has 
no interest in the estate and has not obtained probate* He has , ' 
therefore no right' to 'require us to file an inventory or' to ^ get, 
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inspection* The only persons interested niider tlie will support us 
and do not want any inventory or account to be filed : Coote^s 
■:vProbato- Pnncfciee flltli Edition), page 251; Williains ■ on 
Executors, Voi. I;, pages 841-844; Paul v* Mettle/oklM^ En^gms 
w Alemnder ^^^ ; Indian Succession Act (X of 1865)^ section 277 ; 

contra ; — The property of the testator has vested in 
niy client as one of the executors named in the will ; section 4 of 
the Probate and Administration Act (V of 1881); section 179 of 
the Succession Act* How can it be said he has no interest in it ? 

Russell^ J. On the 22nd December, 1902, the citation herein 
was issued. (His Lordship read the citation as above and 
continued :) 

The applicant is one of the executors named in the will of the 
deceased. Leave has been reserved to him to apply for probate. 

The point of law raised by Mr. Lowndes is a novel one as far 
as I have been able to discover, his argument being that the 
applicant has not an interest sufficient to support his citation* 
This involves the question as to what is the position of au 
executor in India* 

By section 3 of the Indian Succession Act (X of 1865) exe-» 
cutor is defined as a person to whom the execution of the last 
will of a deceased person is, by the testator’s appointment, 
confided* Section 179 of that Act, which agrees with the 
fourth section of the Probate and Administration Act (V of 
1881) provides that the executor of a deceased person is his 
legal representative for all purposes, and all the property of 
the deceased person vests in him as such.’^ Section 179 applies 
to Parsis ; see Parsi Succession Act (XXI of 1865), sections. 
The effect of section 179 is to put the law in India on the 
same footing as that in England : see Williams on Executors 
(7th Edition), page 629, and ef, Jayhali v. Shihiatli and 
Kherodemoney v. Boorgamoney.^^'^ Probate is made operative 
as the authenticated evidence, and not at all as the foundation, of 
the exeeutor^s title, for he derives all interest from the wull 

,i, (1) X1S24) 2 Adams 237. (3) {1S6G} 2 Beag. L. E. 1 (O.G.) , 

'r, r (1735-0) Xhi4 in Notes p. 238. (4) (1879) 4 Cal. 455 at p. 468. ' \ . , 
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itself and the property of the deceased vests in him from the 
moment of the testator’s 'death. 'In England any person having 
an interest or appearance of an interest may call on the executor 
to exhibit an inventory and account^ a.nJ a probable or contin- 
gent interest is enough; see Fhillqos y. ; 31'i/di:Ueio?i 

■ V, I Rynm v. Glarhson!'^'^ It seems to me that if the 

property vests in the executor he has an appearance of an 
interest at all events. And inasmuch as he may at any time 
apply for probate, he has a contingent interest sufficient to entitle 
him to call upon his co-executors to account* I therefore miisf 
decide this point in favour of the applicant* 

Citation made ah&hde. 

Attorneys for applicant-— if Fayne^ Gilbert, Sayani and 
' .FIOOB.*' 

Attorneys for opponents— SoTaljl and Jehaugh\ 

a) (1811) 1 Philo 239 p. 241* C-^) (lv97) IlUl 244 

(-) (1509) IhUl 22 at p. 37. 


APPELLATE CIVIL. 


Before Mr, Ficsticc Chrmdavarhar and Hr. JusHce Aston. 

1903* GHIjSTTAMAM NILEAXT an-d another (original Plaintiffs), Apfellants , 
dfaniiarif 9. ??. GrANG-ABAI ANB OTHERS (original Dependants), Despond ent.s."'* 

'Praotke-^iProcedure — Cioil Procedure Code (Act XIV of 18S.2), section.^ 

&M cmd 682 — 'Ayytal — Death of joint ajipeUaU't jnintlin-<j appeal — Legal 
representcitiDes of deceased appellant not hroug/U on the record — Appeal 
proceeded ivith hi} surviving appellant — Dower of Coicri to hear the appeal 
and reverse whole decree. 

In a suit for partition, tlio lower Court ])R''^secl a decree for the plaintiffs* 
Two of the defendants, who denied the philiitlifs’ right and claimed the prox^ert}" 
as their own, filed a joint appeal. Pending the a])peal one of tliera died, uikI 
her representatives were not brought on the record. The sur\'i\dng appellant, 

; ‘ ' however, proceeded with the appeal and, at the hearing, the decree of tlie lower 

Court was reversed and tho plaintiffs’ suit dismissed The plaintiffs filed a 
second appeal to the High Court and contended that tho lower Appellate Court 
‘ . ought not to have heard the appeal inasmuch as it had abated, or at all events 

‘ that that Court had no power to reverse the lower Court’s decree so far n,s it ' 
, ' related to the deceased appellant. 
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Jldd, that, as tlio two defendants had appealed on gi-oimds coinraon to thorn 
both, the lower Appellate Court had power to hear tho appeal and to deal with 
the whole suit niider section 541 of the Civil Procedure Code (Act XI7 of 1882) . 

Second appeal from the decision of Edo Bahadur Maliadev 
Shridhar, First Olass-Suhordinate Judge of Eatndgiri with Appel- 
late Powers^ reversing the decree of Eao Saheb K. H. Kirkire, 
Second Glass Subordinate Judge of Vengurla. 

Suit for partition. The plaintiffs sued for a fourth share of the 
PiOpeity in C|Uestion. Of the defendants (of whom there were 
fourteen in all), some admitted the plaintiffs’ claim and demanded 
their own share in the property; others were merely tenants and 
did not appear. Two of tho defendants, however, viz. Gaim-abai 
and Anpurnabai (defendants 10 and II), denied the plaintiffs’ 
right to partition and claimed the property as their own, allevino- 
that it had belonged to their father Paiidurang, and on”his 
death had come to them as his heirs. 

The Subordinate Judge fouud in favour of the plaintiffs and 
awarded partition of the property among them and certain of 
the defendants. 

Gangahai and Anpurnabai (defendants 10 and II) appealed. 
Pending the appeal Gangabai (defendant 10) died. Her le^al 
representatives were not placed on the record, but tho appeal 
proceeded at the instance of Anpurnabai only. On hearing the 

appeal the Judge reversed the decree of the lower Court and 
dismissed the suit. 

The plaintiffs preferred a second appeal to the High Court and 
contended that under sections 302 and 582 of the Civil Procedure 
Cod, (Act XIYof 18S2) the app«, hy the ft” o ^ 

Oouit had abated inasmuch as the representatives of GaiKmbai 
had not been made parties, and that? at all events, under the 
cireumstances tae lower Court should not have reversed the 
wh* decree, but ouly so much of it « related to Ahpuruabak 

Pending the hearing of the second or.nroni * . 

(defendant 11 ) also died and the appellants (klainltffrrced 
hei representatives on the record as respondents. ^ 

ftm^ah M-Mone for the appellants (plaintiffs) i—He relied 

Code (Act XIV 


■ Cliihtaman 

OAUGABAri':' 


) and cited Ohcmclavsang v. KhimalhaiP-'^ 
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1903. Ci&fcmani A, i2'(??e:ior Ilie respondents (representatives of 

.Chintamamt ' defendants 10 . and ll);;-^Gangabai and Anpnrnabai filed a joint 
"g-^kgabai. appeal against the decree 'of the lower Court. The facts that 
Gangabai died pending that appeal and that her representatives 
were not placed on the record in her place did not prevent 
Anpurnabai from proceeding with the appeal. The case of both 
of them was the same. They claimed the whole property and 
the decree dealt with that claim. Under section 541 of the 
Civil Procedure Code (Act XIV of 1882) the Judge in appeal had 
power to reverse the whole decree and did so : Chandarsanfi 
V. Khimabhai^^'^ ; F'liran Mai v. Krant SinghS^^ 

Chanda VAHKA iij J. : — The first point urged in this appeal is that 
Gangabai having died and no legal representative of hers 
having been brought on record the appeal abated^ and that, there- 
fore^ the Appellate Court had no jurisdiction to deal with the 
decree passed against Gangabai. 

No doubt under sections 362 and 582, Civil Procedure Code, 
the appeal abated so far as Gangabai ivas concerned, but under 
section 544, Civil Procedure Code, Anpurnabai had a right to 
. appeal independently of the provisions of sections 362 and 582 
of the Civil Procedure Code, if her defence was common to her 
and Gangabai, and the mere fact of her ha via g been joined with 
Gangabai -would not take away her right to appeal. It was held 
in C/iandarsang v, K/iimahkaiO that ^Hhe decree having been 
passed against the defendants, it was open to any one of them 
to appeal against it if the ground of appeal was common to all 
defendants, and it was ogen to the lower Appellate Court to deal 
with the appeal under section 544/^ 

No doubt in the lower Appellate Court the appeal that was 
hoard was tlie appeal of Anpurnabai, but in dealing with that 
appeal it was open to the lower Appellate 'Court to hear anxl deal ' 
with the whole suit if the defence was common. 

point urged is as to the appreciation of evidence, 
of the lower .Appellate Court on this point is binding 
on us. Decree confirmed with costs, 

- Mcfee 


(1) (189!?) 22 Bom. 718. 


( ) {3597} 20 All. a 
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Befiye 2£r, Jasllee Qliandamrhar and Mr. Justice Aston. 

.BiiMJ!/ NABATA]^ CIOKHALE (obiginal Plaintiee), Appellant,. .i%,„ 
2!sANA BW BABAJI GHxlTGE akd others (obiginal DEPEiTDAifTs), 
EESPOJirBElTTS/^ 

Hindu Tj%'io --J oint Hindu femihj — Manager — Anhitration—FoiOev of 
manager to refer a dhjeide to arhitration — Atoarcl — Simons hound hy 
the award. 

A manager of a joint Hindu family, Ovea wlien lio is not the father, lias the 
l)ower to bind the family by a reference of a dispute \Yith any outsider regarding 
0 . 113 ^ fiimli}' property to arbitration, provided such roforeiice be for the beneiit of 
the family. Minors in the family are bound by tho referenco and conse^iuently 
hy the award made upon it. 

Secoxd appeal from the decision of G. C« Whitworth, 
District Judge of Satara, reversing the decree passed hy Kao 
Saheb N* V* Samant, Subordinate Judge at Bahimatpur, 

Suit to recover possession of certain land. 

The land in question belonged originally to one Babaji 
Ghatge, who mortgaged it with possession to the plaintiff. 
Shortly afterwards the plaintiff leased it to Babaji under a 
written hahiilayat (lease) dated the 10th November, 1888, 

Babaji died about the end of 1889 leaving behind him four 
sons: (3) Nana, (2) Ganu, (3) Narahari, and (i) Dayana 
(defendants 1 — 1). Of these Narahari and Dayanu were minors 
at Babaji s death and at the date of the suit. 

On the 28tli March, 1890, a decree in terms of an award was 
made between the plaintiff and the heirs of Babaji, by wdiieh 
the heirs of Babaji were ordered to pay to the plaintiff" 
Rs, 19,731"15*“0 and interest and costs on the 28th April, 1890, 
and to redeem the properly : in default they were to stand 
foreclosed. To this decree the sanction of the Court under 
section 482 of the Civil Procedure Code (Act XIV of 1882) was 
not obtainecL 

Default was made. The plaintiff thereupon claimed to be 
owner of the property. 


1903 , 

Jamiarij 13 . 


^ Second Appeal No. 203 of 1902. 
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In 1897 plaintift brought this suit against the heirs of Babaji 
to recover possession of the land. It was contended {inter alia) 
that the award was not ' binding on the minor defendants. 
Defendants 1 and 2 further contended that the decree was 
collusive. 

Defendant 4 (Dayanu) had been given in adoption in another 
family in 1892 and had ceased to be interested in the matter. 

The Subordinate Judge found that the decree was binding 
except as against Narahari (defendant 8) who was a iiunor ; and 
(without further regarding Dayanu (defendant 4) as he had 
passed out of the family) declared the plaintiff to be the ownier 
of two-thirds of the property* 

On appeal, the District Judge held that Narahari was not bound 
by the decree ; that the adoption of Dayanu (defendant 4) having 
taken place in 1892, that is, after the date of the decree, plaintiff 
was not entitled to his share ; that the decree was not collusive ; 
that the compromise was grossly negligent of the minor’s 
interests ; that Dayanu^s share would pass to the coparceners 
and not to the plaintiff; and that joint possession could not he 
decreed to the plaintiff*. He therefore reversed the decree passed 
by the Subordinate Judge and dismissed the jilaintiff^s suit. 

Plaintiff thereupon preferred a second appeal. 

J\k IL Samartli for the appellant (plaintift) : — The Courts 
below have based their decision. on tb^ ground that no sanction 
was granted by the Court under section 462 of the Civil Procedure 
Code (Act XIV of 1BS2) when the decree was passed in terms 
of the award. Thisy we contend, is wrong. Section 462 of the 
Civil Procedure Code (x\ct XIV of 1882) applies to awards made 
in the course of a suit ; it does- not apply to an arbitration not 
arising out of a pending suit i Vitliaklm v. BaUaramS^^ In the 
present case there being already a decree the defendants ought 
to have tiled a suit to set it aside within the period allowed by- 
law. As defendants they cannot be allowed by law to take up 
a position which would not noAv be open to them as plaintiffs. 
Both, the Courts below have . found .as a fact that there was ; 
neither fraud nor collusion .■ as ■ to the reference to arbitration, or : 
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as to tlie awards or as to the : final cleeree; in terms of the awarci 
That being so^ it is not right in law to disregard the final decree 
merely because some teniis of it are not .so favourable as they 
might have been. It has been found that all the defendants 
were properly represented. Eespondent 3 was not really a minor : 
the lower Court is ‘wrong in thinking he was a iniiior. Even 
assuming that ho was^ the decree is good as against him. His 
adult brothers as managers of the family had authority to bind 
tlio vvdiolo family by a lonA fide reference to arbitration. The 
reference; the award and the decree were all beyond suspicion and 
for the benefit of the ‘whole family, including the minor members^ 
if any. Maliadev v, Krishnahai is not strictly applicable to the 
facts of this case. The view of the law laid down therein is 
imioliedly dissented from in Vithaldas v. I)aUara?nfi^ In any 
case we are entitled to possession^ our mortgage being a mortgage 
with possession and our present suit being within twelve years 
from the date of the mortgage. 

If, IL Kelkar for respondent 3 It is found that respondent 3 
was a minor v/hen the decree was passed, Admittedlj/ no 
sanction was given under section 462 of the Civil Procedure 
Code (Act XIY of 1&82). Under these circumstances sanction 
cannot be implied from the mere fact that a decree has been 
passed : Vinipah^hairpa v. SliidagpaS^'^ The procedure prescribed 
for passing decrees on awards resembles the i^rocediire to bo 
followed in passing decrees in suits : and even in the latter case 
the sanction of the Court is essential under section 462 of the Civil 
Procedure Code (Act XIV of 1882) : Mahadev v, KrMuabaifi^ 
Even assuming that the Code of Civil Procedure (Act XIV of 
1882) does not apply^^ the Court is bound to see that the interests 
of the minors are safeguarded ; In the matter ofi Roman Ki§Ben 
Sett V. IIuTYololl The sole test in such cases was the 

compromise for the benefit of the minor \ If not; the Court 
cannot uphold it : Lalla BmiseedJw v. Kooiitoar Bincleseree BuU 
, Bdugh*9'^ The minor defendant having been in possession of his 
share all along; the decree was ■ nothing more than a Indum 

Cb (1896) P. J, p. 60 O) (lOOl) 26 Bom m - ■' ' , 

,:;vv-yrv- (2) (1901) 26 Bom. 208. ( 1892)19 Cal. 'y y;.; 

'fyy'Xy'' . (5) (1866) 10M.I,A,451,-. 'b 
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fnlmeiilm far as lie was concerned. He was not boiiud to get it 
set aside : Off v. Smidra FandiaS'^'^ 

A, Bhagtoat for the remaining respondents. 

Chanbavarkai?, J. : — Theprincipal ground on which thedecisioii 
11 this second appeal turns^ and on which the District Judge 
has rejected the claim of the plaintiff for possession/ is that the 
decree for foreclosure obtained by the plaintiff’ in March; 1390^ in 
terms of an award is not binding on defendant 3 (Naraliari) and 
defendant 4 (Dayanu) who were minors at the date of the award. 
It is found that the family to which these two defendants 
belonged consisted of themselves and their brotherSj, Ganu and 
Nana (defendant 1), when the reference to arbitration was made^ 
and that Ganu and Nana were the adult members of the family 
at the time. It is not contended, nor has the District Judge 
found, that in an undivided Hindu family consisting partly of 
minors, the manager of it has no right to refer any matters in 
dispute to arbitration even though such reference be for the beiieiit 
of the family/ In lagan Nath v. Mannu Edge, O.J., held 

that as a father in a joint Hindu family as manager fully repre- 
sents the family, and, in the absence of fraud or collusion, his acts 
are binding on the other members of the family, it is competent for 
him to refer any dispute with reference to any matter, in which the 
family is interested, to arbitration. We are of opinion that the same 
principle ivould hold good in the case of a manager of a joint family 
W'here such manager is not the father, and he would have power 
to bind the family by a reference of its dispute with any outsider 
regarding any family piBperty to arbitration, provided such 
reference be for the benefit of the family. Any minors in the 
family would be bound by the reference and consequently by the 
'award made upon it. . The District Judge has not in the present 
case impugned the award on the ground of any want of power 
in the adult members, who were managers of the defendant's 
family, to refer the dispute with the plaintiff*' to arbitration. 
Wliat the District Judge holds is that the award is bad and not 
binding upon the defendants who were minors at its date, because 
some of its terms are not beneficial 'to those defendants# But '* 
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tiie award of an arijitrafcor is the decision of a quasi-judicial 
tribunal and cannot be questioned as invalid merely on the 
oToiind that its terms are not favourable to one of the parties to 
it. What the District Judge really meaiiS;, pei'haps^ is that before 
passing a decree in its terms the Court in which the award was 
tiled ought to have considered the question whetlier it was for 
the benefit of the minor defendant as required by section 462 of the 
Civil Procedure Code. Mr. Kelkar for defendant No. 3 has taken 
up that position here and relied upon the decision of Parsons and 
Eanade, JJ., in Mahadev Balkrishia Kelkar v. KrishnalaiS^^ That 
decision was cited in Vitkaldas Ganimt v. Datlaram llmiekandra^^^^ 
in which the learned Chief Justice and Chandavarkar, J^^ held 
that section 462 ^‘obviously contemplates the existence of a 
guardian and a pending litigation ; and haSj therefore^ no 
application to an award filed in Court for having a decree passed 
in its terms. As to the decree passed in this case in terms of tlic 
award; it is found by the Courts below that there was neither 
fraud nor collusion as to it; as there was none as to the reference 
and the award themselves. Before the decree was passed^ a 
guardian ad litem had been appointed to rei)rescnt the defendants 
who were minorS; as rc([uired by the Code of Civil Procedure* The 
minor defendants were^ therefore; properly represented; and the 
Court accordingly passed the decree. It is not suggested that 
the decree was not in accordance with the provisions of the Code 
of Civil Procedure relating to arbitration. If the reference to 
arbitration was proper in the sense that it Avas for the benefit of 
the minors, the Court was bound to pass a decree in terms of 
the aw<ard passed on that reference; if there was none of the 
objections to the award pointed out in the chapter on arbitration 
in the Civil Procedure Code, There was no duty imposed on the 
Court at that stage of considering whether the terms of tlie 
award were for the benefit of the minors. The imposition of 
such a duty on a Court where the reference itself is not impugned 
as fraudulent or unauthorized would practically mean either thatj 
where there are minors in a Hindu joint family; its manager has 
no power in any case to refer any dispute to arbitration; or that; 


tlioiigb he can refer^ the award would be nugatory if an}-" of its 
terms are iinfavonrablo to the minors. There is no law which 
lays down that as the principle governing in such cases or which 
contemplates such a result. As held by the Privy Council in 
GlmhM% lihan w Ilukamniad Hassan^^^^ ^Hlm principle of tinality 
wdiicli linds expression in the Code is cjuite in accordance with 
the tendency of modern decisions in this country. Tlie time Ims 
long gone by since the Courts of this country show-od any 
disposition to sit as a Court of Appeal on awards in respeci: of 
matters of fact or in respect of matters of law : sec yJdams v. 
Great- North of Scotland liaihvay Company f 
For tlicse reasons we reverse the District Jiidge^s decree and 
award the claim with costs throughout on the respondents. 

Decree rercr^ed^ 

(0 (1902) 29 I. A. 5S> 29 Cal. 167. (A (1891) A. G, 31. 


APPELLATE CIVIL. 


Before Mr. Dustice Chanclavar/car and. Mr. JmtDe Aafoa. 

SITAE AM APAJI KOBE (original Defendant Xo. ]), PLAiNTinc te 
SIIRIDHAE AXAXT PEABITU and others (original PLiiNTiFFs and 
Dei'Endaxts Xos. 2 and 3), Eesfonbents.^"- ' ■ • ■ 

2[orijO.(jc-~~B'koliargG of mortgage-^Death^o^ mortgagee—IIeh's of ■m.yytgifgov — 
Fayment of mort gage deU to om of the 

Wlit'ro pToport.y is inortgagod to ji, person ayIio subsofiiionlly dies loi'n-ing 
iYX) or iiiore heirs jointly entitled to J^is estate^ payniont made ]>y’ti;o3iioit“ 
gagor of the amount due Oil the mortgage to onooflho.se heirs, iriiliont Iho 
coiJcniTentJO of the rest, does not amount to a ^•alid disehargo to the 
mortgagor^ 

Second appeal from the decision of T. Walker^ District Judge'"' 
'of Ratnagiri^ reversing the decree passed by Kiio Sdlieb N* Bp 
Miijiimdarj Subordinate Judge of Devgad. 

Oaie Vasiidcv Balkiishna (ancestor of plaintiffs) owned one*sixtii 
share in the khoti villages of Bharni and Chafet. Tliis share 
he mortgaged with possession to Apashet in 1880 for Es. 799. 


Scaond Appeal Ko* 318 of 3 002. 
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^ - Apastefc died on the 20th June,: l-SDO,; -leaYing an eldest: son 
(defendant 1) by: .a first:. wife and. two ■ other sons .(defendants 
:%.aud-:'3) 'b 3 r :a..::SeG^^^ wife. During Apashet^s .life .. the fi.rst. 
defendant lived separate from him and his brothers (defendants 
2 and 3)_, and after Apashet's death he continued to live separate 
from defendants 2 and 8, 

On the 2iid August, 1899, plaintiffs paid Rs. 799 to defendant 
2, and received from him the mortgage deed and a deed of release. 

Subsequently wdieii the plaintiff attempted to collect rent nvjiii 
the tenants of the property, they were obstructed ly defendant 1. 

The plaintiffs, therefore, filed this suit against the defendants 
to obtain a declaiation that they were entitled to manage their 
one-sixth share of the khoti villages Bharni and Chafet, and to 
recover the rents of that share from the tenants. 

Defendant 1 contended {inter that plaintiffs had not re« 
deemed the mortgage and wei’e not entitled to the relief claimed. 

The Subordinate Judge found that payment to defendant 2 
was not proved j that it wms not effective against defendant 1: 
and he dismissed plaintiff’s suit. 

On appeal, however, the District Judge held that the payment 
by plaintiffs to defendant 2 was proved, and that it was effective 
against defendant 1. He passed a decree for the plaintiffs. In 
his judgment he said : 

The question that remains is one of law, — whether this payment to ilefendcUit 
2 is a valid discharge of the mortgage. The law point seoins to bo the saints 
as in I. L. R. 20 Madras, 401, viz., that there has been a valid clischargc ; and 
the (tiicstiou of fact I have decided on consideration of the depositions of Bul- 
krishna (who has made a statement which can afterwards be used .against him), 
0*1: Exhibit 27, and the fact that the mortgage deed was returned to }>]aintiff by 
defendant 2 who had been living with Defendant 1 as the eldest son 

claims to have been the manager and, therefore, the only j^terson to wliorn tlio 
mortgage money ought to have been paid. It seems certain tliat since Apa’s 
death defendant 1 was not the defaeio m&>nQ,goi of the whole propjerty oi*' 
of the family ; the two families were living 'apart and were niiituallj hostile, 
tliongh no partition of property was made, each having i>ossession of some 
portion of the whole. 

Defendant 1 appealed to the High Court. 

D.. A* Khare for the appellant (defendant' 1). 

IL 0. Oo'^aji for respondents i to 7, 

J£ A. MoMa for respondents 8 ^and 9. 


THE INJDIAH 'LAW .'EEPORTS. [VOL,XXYIL 

The MlowiDg cases were referred to in the course o£ the argu- 
ments : Barler Mamn v. Eamam Goitndau '^' ; AMnsa BiU w Abdul 
Kader SahehS-^ 

CMANDAYxiRKAii^ J, :“The principal question of law argued in 
this second appeal is whether; where property is mortgaged to 
one person and that person subsequently dieS; leaving two or 
more heirs jointly entitled to his estate; payment made by the 
luortgagor of the amount due on the mortgage to one of those 
heirs^ without the concurrence of the rest; amounts to a valid 
discharge to the mortgagor. The District J udge has held that it 
doeS; relying on the authority of the ruling of the High Court of 
Madras in Barber MaTa7i v. Bamana Go^indanP-'^ That decision 
is based upon the English case of Wallace v. Kelsall,^^^ and the 
last paragraph of section 38 of the Indian Contract Act, which 
provides that ^‘'an offer to one of several joint promisees has the 
same legal consequences as an offer to all of them/’ 

So far as this Sladras decision proceeds upon the English 
its correctness may well be doubted, having regard to the decision 
of Parwell; J., in Tomell v. BrodhnrstA^ It is not; however; 
necessary for us to express any opinion on the correctness of tlic 
decision in Barber Maran v. Ramana Goun(la''A^ and the construc- 
tion put there upon the last paragraph of section 38 of the Indian 
Contract Act, In that case the payment was made to one of 
se^^eral joint mortgagees; and it may well be that in such a ease 
where a mortgagor has mortgaged his property to several mort- 
gagees holding jointly, and promised to pay his debt to them before 
redeeming; an offer of payment to one of the promisees has, under 
tlie last paragraph of section &S of the Indian Contract Act; the 
same legal consequences as an offer of payment to all of them. 
But where; as in the present case, the mortgage was made not to 
several persons jointly bub to one person; there was only one 
promisee, and the case cannot fall within the meaning of the last 
clause of section SS unless the several heirs of the promisee; who; 
on his death; inherit his estate; are to be regarded asjointpromisees. 
There is nothing cither in section 38 or in the definitiou of 
promisee in the Indian Contract Act to show that they must 
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Tlie .rigbt which the several heirS' jointly get on 
the mortgagee's death to^ enforce the mortgage is a right created 
by law in consequence of the devolution upon them of the single 
and indivisible right which the mortgagee bad as the sole promisoe, 
and not in consequence of their being joint promisees/' In the 
words of Tindal, 0. in Deoharms v. Eonvooclj^^'^ several co-heirs 
eonstitiito one heir and are connected together by unity of 
interest and unity of title. One of the heirs^ therefore, cannot 
enforce the mortgage without the concurrence of the rest so as 
to give a valid discharge to the mortgagor and free the mort- 
gaged property from the incumbrance. 

It is to be remarked that the same view is taken of the 
law in Ahinsa Bihi y, Ahilul Kader ScihehA^'^ In that decision 
Bhashyam Ayyangai’j after doubting whether the case of 
Barber Maro/fi x. Eamana was rightly decided, goes 

on to say : may be that when money is advanced to one by 

several persons jointly, each of them authorises the others, 
by implication^ to act on his behalf, and a release or discharge, 
therefore, of the claim, by one, is binding upon the others. 
Assuming that tlie principle of the Englisli Common Law as 
to the operation of a release given by one of two or more joint 
promisees is not affected by the Indian Contract Act, and is 
the law here, as held in Barber Maran v. Eamana GomiclartY^ 
already cited, it is clearly inapplicable to the case of co-heirs, 
who are not joint promisees, but the lieirs of a single promisee, 
and it will be dangerous to extend and a|)p] 3 ^ the Englisli 

doctrine to a }‘elease given bj" one of such co-lieirs In tlie 

case of codieirs, among Hindus, the Hindu Law, as a, general 
rule, constitutes one of tliem, the senior in age, as the harki or 
manager of the inheritance -on behalf of all the co-heirs." 

In tlie present case, the mortgage was made to Apashot, 
father of defendants 1 to 3. It is found by the District Judge 
that since his death the three defendants have not been living 
together, but that defendants 2 and 8 with their families have 
been living apart from defendant 1. Assuming that they con- 
stitute a joint Hindu family, the plea of the plaintiff 1 that he 
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paid the amount due on the mortgage to defeiiilaiifc 2 as manager ■■ 
of the family is negatived' by the District J udge's finding that 
^‘'the two families ’—of defendant 1 on the one hand and of 
defendants 2 and S on the other--'' were living apart and were 
mutually hostile/^ According to Hindu Law^ defendant as 
the eldest of the three brothers^ was entitled to the manage- 
ment of the family ; but even as to hioi^ having regard to the 
above-mentioned finding of the District Jiidge/it is clear that he 
could not act on behalf of all the brothers. Much less could 
defendant 2 represent his brothers and bind them by any trans- 
action which had not their concurrence. We must, therefore^ 
hold that the payment by the plaintiSs did nofc discharge the 
mortgage. 

It was upon the basis of a discharge of the mortgage 
that the plaintiffs brought this suit for a declaration that 
Dhej?* were entitled to have their names entered in the khoti 
'.'•registers as managers of the property in dispute^ and as that/' 
basis fails^ strictly speaking, the plaintiffs are not entitled to the 
decree passed by the District Judge. But as all the parties 
interested in the mortgage are before iis^ it is not desirable to 
expose them to fresh litigation if complete relief can be given 
now without prejudice to the rights of any and without altering 
the nature of the suit. It has been found that defendant 2 Iras 
received the whole of the mortgage debt^ Ss. 799^ ij’om the 
plaintiffs. The allegation that the payment was fraudulent is 
neg£itived by the finding of the District Judge. The specific 
fraud alleged by the defendant 1 was that it was a bo^gm paj-'* 
ment;, and it is not open tg defendant 1 to plead fraud of any 
other kind. The only defence which remains to defendant 1 is 
that he lias not received his proportionate share. A.s to the last 
argument of the appellant^ the plaintiffs^ suit is to have a decla- 
ration entitling them to have their names entered in the khoti 
register^ and they are clearly entitled to it, having regard to 
the admitted fact that most of the lands in dispute are in the 
possession of tenants. 

The decree will he On payment by plaintiffs to defendant 1 of 
o'lie-third of lis. 799 within two months from this date/ the decree; 
of iiieDiskiet Judge should stand confirmed, each party bearing' 
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liis own costs o£ this appeal. Otherwise in default of such payment 
within the period of two months, the decree of the District Judge 
to stand reversed and that of the Subordinate Judge restored 
with costs in this and the lower Appellate Court on the plaintiffs 
(appellants). 
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Before 3£v, Justice CJiandcvdarlrcir and Mr. Justice Aston. 

■KAITHAYALAL BHIEAEAM and othebs (original Plaintiees), Appel- 
LAOTS, V. NARHiE LAXMANSHET VANI (ora&iHAi, Befish-dant No. 2), 

.'.'Respondent A' 

Mortgage — Medcmntmi — Clog on the equitg of redevA-jotion'-^ A(jreemenf 
of sale of the mortgaged property suhscquenily to mortgage. 

It is open to a mortgagor and mortgagee to enter into a contract subsequent]}^ 
to the raortgiige for tlie sale of the mortgaged property to the mortgagee. But 
it must not bo part and parcel o£ the original loan or mortgage bargain. 

Manyi v. Ohinto (1 Bom. IL C. It. 190) foilovved and applied. 

Second appeal from the decision of Dayaram Gidmiial^ District ■ . , 

Judge of Khaiidesli^ reversing the decree passed by E. F. liego., 

Subordinate Judge at ErandoL 

Suit for redemption. In 1848 the plaintiff'^s grandfather 
Hirachand mortgaged the house in question for Es. S18 with 
possession to iiamchaiidra^ ancestor of defendants 1~4. The 
deed of mortgage was dated the Sth April, 1848^, and the mortgage- 
debt -was made repayable on the 8th Octoberj, 1848. The deed 
contained a gaham lahan clause^ wdiicli provided that if the 
mortgagor did not redeem within the time fixed he should for 
over bo foreclosed. On the 11th Octobei*/'1849^ the mortgagee” 
had the mortgage- deed registered | and on the. 13th Mareh^ 1856, 
he had it again registered apparently on account of some^ defect 
■ ill the first registration. ' . ■ J ■ 

, The mortgage- debt was not paid within the stipulated period. ■ , 

About a year after the time fixed for repayment the mortgagor 'JV" ' 

Hirachand being pressed for payment of the mortgage-debt sold ^ ^ 

the equity of redemption to Eamehandra (the mortgagee). . No' ' ■■■■aI; 


’’ -A, ’^Second App^JalNTo, '369 of 1902. \ 
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conveyance or other writing showing the. sale was\execnted^:,' to 
in the mortgagee's hooks the house "was entered as^^having been 
purchased and the mortgage acconnt was closed. 

On the death of Ramcliandra (the mortgagee) his property 
was divided among his lieirs^ and the house in question fell to 
the share of defendant 2. 

The plaintiffs denied the sale to Eaixichandra. On. the 7th 
January, 1898, they gave notice to defendants of their intention 
to redeem. To this notice the defendants gave no reply. 

On the 24th August, 1 899, the plaintiffs filed this suit to redeem 

liiu ui 

Defendant 2 contended that the plaintiffs had no right to 
redeem inasmuch as the house had been sold to Bamchandra, 

The Subordinate Judge held that the sale by Hirachand to 
Ramehandra was not proved and passed a decree for redemption 
ordering that “ plaintiffs pay Rs. 878 to defendant 2 within six 
months from this date and redeem the property in suit/'’ 

On appeal the District Judge reversed the decree, and holding* 
that the house had been sold by the mortgagor to Ramehandra 
dismissed plaintiffs^ suit. His reasons were as follows : 

I hold on the above facts that the mortgagor being nnav^are of his legal rights 
believed that he was bound by a gahan lalian clause ; tliat the mortgagee also 
believed that under that clause be could foreclose and become absolute owner, 
ani that the mortgagor and the mortgagee being botbhmaware of the principle 
adopted afterwards in Bamji v, Ckinto ( (1864) 1 Bom. H, C. Bep. 199) proceeded 
to settle the transaction ; that the mortgagordid pay Ks. 10 or 12 for repairs and 
wind up the account by selling the house for the mortgage-debt. 

In the present case in consequeneo of his ignorance of the law he 

(mortgagor) believed that the mo3;tgagee had it in bis power to foreclose. But I 
go further and say that there was a fresh transaction also. It is probable that the 
mortgagor bad obtained time after his default, but when tliat time expired bo 
told the mortgagee in effect : I am not able to pay up and so I sell you the' 
land and I am going to pay you what j^ou have spent on the repairs.’^ 
According to the Printed Judgments of 1897; page 75, we have to see whether 
there is any evidence of a fresh transaction. Had the mortgagee foreclosed at 
once on the date of the default in the absence of the mortgagor it might have 
been said be had acted purely on tho g(x7i(ZB Icihdii clause, but the evidence shows 
that a year elapsed thereafter and that there was a distinct sale by the mortgagor. 

I hold, therefore, that I. L. E. 14 Bom. 78 does not apply to this case and there ] 
is evidence of a fresh transaction within the meaning of the Printed Jadgmenfcs 
of 1897) page to* 
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The plaintiffs appealed to the Eigh Oourto 

8^ M. BaJelhde for appella-nts (plaintiffs) The lower Appellate 
Court has wrongly held that there was a fresh transaction of 
sale* Even after the alleged sale transaction^ the mortgagee or 
his representatives got the original mortgage-deed registered on 
■: .two:' occasions. The entries made in his own books by the 
'■ mortgagee ^ that the |)roperty had been sold to him by the 
mortgagor are no evidence against us. The so-called fresh 
, transaction took place under a wrong impression of both parties as 
to the legal effect of the gahan laJian clause. The original 
■ nio'rtgagej therefore^ is still in existence and is redeemable : 
Ucmji and Ahclul Eahim v, Madhav-ravS^- 

M, i/. Samaiih for respondent (defendant 2) t—The lower 
Appellate Court has found on the oral and documenta'jy evidence 
in the case that there was a distinct and independent transaction 
of sale about a year after the gahan la'fian clause had come into 
operation. The sale was no doubt consequent on the gahan Icihaai 
clause^ but it was independent of it« An account wnas made up of 
the mortgage. The repairs effected by the mortgagee were valued^, 
and as the mortga-gor was to pay the mortgagee the costs thereofjs 
the amount was added to the mortgage-debt. The valuation of 
the property was made and it was found that the debt and ■ the 
■:'"'COsts' of the repairs exceeded the estimated value of the property 
by Rs. 10 or 12. The mortgagor paid to the mortgagee the 
amount found due^ viz. Rs. 10 or 12^ to complete the transaction 
of sale^ and the parties thenceforward treated the propertj^ as 
having been sold. The evidence of thQ,se who were present at the 
transaction and the entries made in the mortgageehs account books 
at the time justify the lower Appellate Court’s finding that there 
^was a distinct fresh transaction of sale. This is a finding of 
fact arrived at after a careful consideration of the .evidence in 
,the case and this Court cannot disturb it in second appeal® Where 
^ there is such a fresh transaction of sale the equity of redemption 
is lost s J'amrdhaiiY. Goviiid^^^ The ignorance of. the parties 


as to tlie legal effect of' the ' galimi lahm 'claii.se i.s immaterial : 
Yhlimi Y. 

v;V;;GHAHmvAB^K J;:— -The'law is well established 'tha% thotighv 

once a mortgage always a mortgage and no clog can be placed 
by the mortgagee on the mortgagor^s equity of redemption^ it 
is open to both of them to enter into a contract subsequent 
to the mortgage for the sale of the mortgaged property to 
the mortgagee. That principle ivas enunciated by the Court 
of Appeal in England in the case of Lisle v. where 

Vaughan Vviiliams, LJ,, said: I did not understand the 
defendant's counsel to dispute that it is competent for a mortgagee 
to enter into an agreement to purchase from the mortgagor 
his equity of redemption. The only objection to such an 
agreement is, that it must not be part and parcel of the original 
loan or mortgage bargain. The mortgagee cannot, at the 
moment when he is lending his money and taking his security, 
enter into an agreement, the effect of which would be that the 
mortgagor should have no equity of redemption. Bat there is 
nothing to prevent that being done by an agreement which in 
substance and in fact is subsequent and independent of the 
original bargain/' The decision of the Court of Appeal in Lisle 
lleeve been affirmed by the House of Lords/^^ That 

being the law^ and it being in accordance with the Pull Bench 
case of Ilamji v. GJdnto^^'^ and the other decisions of this Court 
following it/ it is not clear from the judgment of the District 
Judge in the case before us whether he had the law fully in 
his mind in holding that the plaintiffs had lost their right to 
redeem in consequence of a fresh transaction between them and 
the defendant. The facts found by the District Judge 
sliortly these, Tlie mortgagor mortgaged the property with 
possession and the deed contained the usual gahan lahmi clause* 
The mortgagor failed to pay within the stipulated period^ and 
about a year 'after his failure the -parties made up an .aeeoiiiit of 
the mortgage and it wa.s, agreed that^' the, mortgagor should 'sell 
the property to the mortgagee. The mortgagor paid Rs. 10 or 12' ' 
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fco tlie mortgagee for costs of repairs and the mortgagee continued 
';iii possession as owner. . . They acted upon that understanding for 
/ ■ several' years.. " It is this ‘.Afresh transaction which, according 
to the District J udge^ extinguished the mortgage and passed the 
property to the mortgagee as purchaser. But though this was 
a fresh transaction the question still remains, was it independent 
of the mortgage ? Though it is not clear whether the District 
J iidge had fully in mind the legal principle to which we have 
referred at the outset, yet he has found very distinctly that the 
mortgagor entered into tlie fresh transaction under the belief 
that be was bound hy the rjalian laJian clause ; and that the 
mortgagee entered into it because he also believed that he could 
become absolute owner under it. The necessary inference from 
that finding is that the agreement for the sale of the property to 
the mortgagee which the District Judge calls a fresh transaction 
was not a bargain independent of the mortgage, but wuis based 
upon the gahan lalian clause in the mortgage-deed. It "was 
virtually a transaction enforcing that clause, and. therefore, it 
falls within the principle laid down by this Court in the leading 
case of Ramji v. Chinto.^i^ It cannot be contended in such a case 
that the principle of either estoppel or acquiescence concludes 
the mortgagor and bars his right to redeem. He is not estopped 
because he did not by any declaration, act or omission cause or 
permit the .mortgagee to believe that the mortgage had become 
extinguished. The mortgagee was as much responsible for the 
belief as the mortgagor. The parties did, indeed, act for several 
years upon the understanding that the mortgage had been 
converted into a sale, but, as held in Ah^hil Rahim v. Maclhavrav^^^^ 
that is not sufBcient to extinguish the mortgagor’s equity of 
redemption where the understanding and the conduct of the 
parties was solely due to their belief as to the gahan lalian 
clause and was not the consequence of any transaction independ- 
ent of the mortgage. We must, therefore, reverse the decree and 
remand the appeal to the District J udge for passing a proper 
redemption decree including costs. 


Becfee femrsed. Case mnanded. 
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. ,, , ■' '■ ' Brfore M*. JttsUce Batty md M9\ Justice.. SMrimg , , : 

MAHOMED ISUB akb ajjtotheb (oEiaiNiL Deeefbahts 2 amb M% 

' : ' ■ ApPSLLAJ^ TAKAPPA ^(oeigINAL PLAIKTIEt)^ 

V BeSPONDENT.^^' ; . . . ' 

avil Froeednre Code (Act XIV of 1882% section 331‘^SpcctJlc Mslief jlct 
■ ' (I of 1877)^ ' section forlfossessiou.-- EMCuUon of deeree^ Qh.sPmeUon 

•^Af/pJiecdlon for of ohstcuctlon reghstcvecl as a suit — Clucstlons 

In the casft ol a claim uurabered and registered under section 331 of tlie 
Civil Procedure Code (Act XI'Y of 1882) as a suit between a decree-bold er.and an- 
obsti-ueting claimant, the only issues arising ai*e wdrefciiertbe person obstructing 
; ' ,;waslii possession of the property in question on bis own account or qn:;'aebbiinA'd^^^^^^^^ 
some person other tliantbe judgment-debtor {i, e,^ the defendant in tbe original 
' ' '' siiit). Ho question requiring the decree to be re-opened caai be raised.^ ' " 

. Second appeal from the decision of B.. Ivniglitj, District Judge of , 
Dlidrwdr^ amending the decree 'of Edo Saheb H. V» ChinmnlgiindjA" 
Siibordinate Judge of Gadag. 

^Suit for possession of certain land. 

Tlie land belonged originally to one Iniam^ who had four sons^ 

; : Isiib^ Mahomed Yasin and Ahmad 

Saheb (defendant). '■ In 1894 Alahomed Amin ; leased the 'land 'bo, '' ; 
plaintiff, Baahotappa; for ten .years# After the'plaintifflia,d.ta,ken' .- 
possession^ Mahomed Isub and Malio,med Y’asin ejected 'him^-'. 
"whereupon in' 189.6 the plaintiff sueeb them (Suit No. 677 o£lB96)-- 
under section 9 of the Specific Ptelief Act. (I of 1877) to recover'V'', 
possession^ and obtained a ^ecree against them. Ahinad' .Saheb v 
obstructed the plaintiff' in executing this decree; ; claioiing to be ■ ■ 

' entitled to the property. Ahmad Sahel/s claim was thereupon^ '■ 
;:Uiider >sectioii 331 of the. Civil Procedure Code (Act 'XIT: 'ofl-' ' 
1882); registered as a suit by the plaintiff against Ahmad Saheb 

■as: defendant. . . ' 

The defen,clant alleged alia that heamd his three brothers 
lived as a united family and that' as manager he was in possession 
:Qf the land, which belo.nged, jointly, to him and his brothers; that ‘ 

^ no authority to lease It to. the'.plaMtlff:|v!Aii^^ 

* Second Appeal Ho. 425 of 1902. 
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• by the plaintiff ■in Suit No» 677 of 1893 

■ against' Mahomed Isnb and Mahomed Yasiii did not Bind him, 

: asdie was not a party to the suit* . ■■ 

^ ■' The Judge found that the land was the joint 

■propertjr: of the four brothers, and' that Mahomed Amiii (the' 
plaintiffts lessor) had 'no authority to lease more than his share, 
to ' the: plaintiff! ■ He therefore passed a decree giving the plaiiitiff 
::|oint possession with Ahmad Saheb, Mahomed Isub and Mahomed 
Yasirn In his judgment he said : 

It therefore follows that Mahomed Amin and the defendant and their two 
brothers being iili entitled to the propert}^, and it not having been proved that 
Mahomed Amin was entitled to lease the property of the other co-owners and 
the said co-owners having now disputed Mahomed Amin’s authority to lease the 
land and plaintiff’s right to recover exclusive possession, the plaintifl: is not 
entitled to anything more than getting joint possession with defendant and his 
brothers* The plaintiff is therefore entitled to step into Mahomed Amin’s 
shoes and get joint possession along with his brothers. The defendant s pleader 
does not object to this course. I therefore find that plaintiff is entitled to get 
joint possession of the property in suit along with defendant and his brothers. 

The plaintiff has obtained a decree in the former suit maintaining his possession 
and in execution of tlnit decree he is entitled to get joint possession, and as the 
decree U being executed within three ^-^ears from its date, I find that the claim 
is in time. 

I therefore order that plaintiff do recover possession of the land in suit along 
with defendant and his brothers so far as the right, title and interest of Mahomed 
xVmin are enneemed, and I order that defendant should not cause obstruction to 
the delivery of this joint possession* Under the circumstances of the ease I 
order each party to bear his own cost?. 

In appeal the question was raised as to whether . Mahomed 
Amin had not derived the property from his uncle Alahomed 
Husen, and was not therefore the e^dnsive owner. The Judge 
::,aeeordiiigly remanded the case to the lower Court ibr . inquiry 
as to whether the property had belonged to Mahomed Huseii, 
vand, if so, whether Mahomed. Amm .was liis solO'.heir. uln Ms 
remanding judgment' he said r . - - 

As a preliminary remark, I am certainly disposed to accede to appellant’s 
contention that assuming each brother to own a quarter interest in tb© landj 
his lease fi’om one brother and of . .his successful ^ suit" 
against two others, entitled to at least three-fourths of the whole land. Isub and 
1 asin have taken no steps to question the summary decree under section 8 of 
the Specific Relief Act (I of 1877), and it is good as against them ; and Amin 
does not repudia.t 0 the lease. 
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Tiie QiiBQ tkat defondant sots tip is tha^t tlie IsukL wliat.3ver its origmal cliaractorj 
luis bcGorne the joint family property of Iiimself and his brothers. 

I do not at tlio present stage discuss the evidence already adduced, for it is 
clear that the real question at issue lies rather between Amin and his brothers 
than betwoon the present plaintiff and one brother. That question is whether 
the 'propeity was in the sole ownership of Mahomed Huseii or whether it is 
tlie family property in which his brother’s sons are entitled to share. To a suit of 
this character it is highly desirable that all the brothers should bo parties ; and 1 
therefore direct that Mahomed Amin, Mahomed Isub and Mahomed Yasin be 
joined to the suit, the iirst-named as a plaintiff, if ho wishes it, the others as 
defendants. It is needless to observe that the two latter will not be absolved 
hereby from the consequences of their failure to question the summary decree. 

The lower Court, on remand, found both the above points in 
the negative. The Judge, in accordance with the opinion above 
stated in his judgment, varied the decree by awarding to the 
plaintiif joint possession with Ahmad Saheb only. In his judg* 
meat he said : 

Trom what has already been said, how'eyer, it is clear that the |>laintiff is 
eu titled io joint possession with Ahmad only and not with all the brothers# The 
other three have already ceded their claims to him for the currency of his lease. 

I amend tbe decree of the lower Court accordingly. 

Under the circumstances, I think it fair to direct that plaintiff, who has 
failed in his main contention regarding Amin’s sole ownership, do bear Ms own 
appellate costs and two-thirds of respondent’s, 

Mahomed Isub and Mahomed Yasin (defendants 2 and 8) 
preferred a second appeal. 

Sltivnm F, Bhanclarkar iovihe appellants (defendants 2 and 3):— 
The Judge having found that each of the brothers had a fourth 
share in the property, he ought to have awarded us joint 
possession with Ahmad Saheb (defendant 1) and tlie plaintiff, who 
of course is entitled to M'alfbmed Amin's share under his lease. 
We have always had possession and it was not necessary for 
us to bring a suit to get rid of the effect of the decree in, the 
summary suit. It has been so ruled in similar cases under 
:;the.Mamlatdars' Act (Bombay Act III of 1876): jVemami v. 
BemnirappaP^^ \ BamclianimY. MavjiS^ There is no limitation 
provided in the Limitation Act for a suit to set aside a decree 
in a summary suit except, ■perhaps the ordinary provision of ■ 
twelve years. That provision for the recovery of possession •'■ 

m ( 1800 ) lo Boin. 177 . 


OT (1895) 20 Bom. 351. 
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cannot apply, and no cause of action accrues unless tlie party 
' v'' against .whom the decree' in the summary suit is passed loses his 
possession. Now that we have been brought on the record^ and 
if it be necessary, tlie case may be remanded to determine the 
question of tifcle: Moidalchan v. GorihkanS^'^ 

Naraymi I'L Samarbli for tlie respondent (plaintiff) We 
obtained a decree under section 9 of the Specific Relief Act 
(T of 1877) against the present appellants (defendants 2 and 3). 
This is a proceeding in execution of that decree. They cannot 
be allowed to question in execution our right to be restored to 
possession. The original defendant, Ahmad Saheb, can keep 
us out of possession only in so far as his one-fourth share is 
concerned. The title of our judgment-debtors cannot be gone 
into in the present case. The Judge should not have made them 
parties at all even with the reservation he made in doing so. 
Our lessor (Mahomed Amin) does not and cannot object, and 
the present appellants cannot obstruct us. We are entitled to 
execute our decree and obtain possession of the land except in 
so far as Ahmad Saheb’s one-fourth share is concerned. We 
are also entitled to our costs of this second appeal from the 
present appellants. 

Batty, J. : — In this case the plaintiff* having in a previous suit 
obtained a decree against two brothers^, now appellants, for 
possession under section 9 of the Specific Relief Act, was resisted 
by a third brother, Ahmad Saheb, the original defendant in the 
present suit, and in accordance with section 331 of the Code of 
Civil Procedure (Act XI Y of 1882) the claim was numbered and 
registered as a suit between the decree-holder as plaintiff and the 
obstructing claimant as defendant. The issues that properly arose 
in such a suit under the provisions of that section were whether 
the person obstructing was in possession on his own account or on 
account of some person other than the judgment-debtor ; and no 
question of title between the plaintiff and his judgment-debtors 
requiring the decree against them to be re-opened could possibly 
be adjudicated upon in such a proceeding. The joinder of the 
judgment-debtors was admittedly an irregularity. But the lower 


i9os; 


Mahomed 

I'STJB ^ ^ 
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, ikppellate Conrt abstained; or apparently intendeil to abstain^ 

Mahosieb from consumnaating .that; irregularity 1 ) 3 ?' deciding on the title as 
, between the decree-hoider and the judgment-debtor,,; 

Bashotappa. We have been asked' to ■ remand the case in order that that 
;f ;■ .question, nf title might now ' be investigated, and referred .do. .bhe 

^ :, case of Motdahhan \u QoriJcha%^'^'^ beginning at page 627. Biit,;,that:.' 

case between a decree-liolder and a person resisting 
;S,b;; ; claiming under. a title adverse to the judgment-debtors; 

question of title, as between those parties^ 
||A|;;;;;';;;r ; , necessarily, required decision in that case* We think it is.equally; ' 

obvious that the question of title between the judgment-debtors 
and tlie decree-holder cannot be gone into in this case arising in 
execution of the decree, as it would enable the judgment-debtors 
to re-open in execution a decree purporting to be in force against 
and this was certainly never contemplated in section 
,; ' or'''any other, provisions of the Code, and would frustrate the. 

' provisions of section 9 of the Specific Eelief Act. 

^ We think, however, that the District Judge^s judgment is 'so;;,,' 

far open to objection as it seems to suggest that the question 
of the title between the plaintiff and the present appellants, his 
judgment-debtors, was susceptible of discussion in this case, and 
ought to be decided against the judgment-debtors on the strength 
of the decree for bare possession. All passages in that judgment 
•which could bear the construction that they decided on the 
question or title bet-ween the plaintiff mid the judgment-debtors 
must be regarded as obiter dicta, as no issue on that point could 
■ arise in this ease. 

y ; We therefore think that the form of the decree should be that ; 

Aith', the plaintiff is entitled . tb execute liis decree as against... hhe^'' ' 
Ahmad Saheb (defendant 1), except in so far .as concerns;.; : 
::;|hdd share which has been declared to be the property 

Saheb, Appellants to bear costs of this appeal."' 

, order as to costs in the Court beloiv remains undisturbed. 

Decree varied. 

Sail eb WPS found entitled to oiie-foiirtli of:tl}e land, .His^siiaw'was''-"^ 
V;; ' itnaffected eitlier by tlie lease granted by Maliomed Amin or by the decree obtained 

'/.A ' in tlie possessory suit against Mabomed Isub and aUibonied Yasin. The plalutiff, 

therefore, was awarded possession of three -fourths jointly with him. 
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Mefore Mr* JusiieQ mid Mrn tPiisUce Starling* 

Appellakt/??. TA JA. .ISTOGEA (oeiginal Petitios^ee), 
Respondent.''' . .. 

Llcense'^-^Zicense of p'uhiio conveyances— I^ower of Commissioner of Police 
to grant licenses — Piscfetion to refuse license — Bombay Act VI of 1863, 
section SSpccijic Belief Act (i of 1877), section 45— Practice, 

Section 6 of Eombay Act VI of 1863 empowers the Commissioner of 
Police in Bombay to grant licenses for public conveyances and provides that be 
^‘'may in bis discretion refuse to grant any such license for any conveyance 
which he may oonsider to be insufficiently found or otherwise unfit for the 
conveyancQ of the public.” Under this section the Commissioner is hound to 
exercise bis discretion in each case. This discretion is not an absolute one, but 
one which is to be exercised after he has made himself acquainted with the 
conveyance (0 be licensed and has considered whether it, as an individual 
carriage, is fit for the conveyance of the public. 

Where it appeared that the Commissioner of Police had approved of a certain 
pattern of victoria as a public conveyance in Bombay and refused to license 
victorias which did not conform to that pattern, 

Held, that his ref usal on that gi'ound was illegal, and under section 45 of the 
Specific Relief Act (I of 1877) he was ordered to issue the licenses asked for. 

Per Bussell, J . — Under rule 577 of the High Court Rules ail applications 
under section 45 of the Specific Relief Act (I of 1877) should be made by motion 
and not by petition. 

Appeal from an order dated the 22nd Septembeib 1902^ made 
by':R'usselly J., , ordering ■ the Acting, Commissioner, of Police,; 
Bombay (the appellant), to grant fortliwitli to the petitioner 
(respondent) licenses for ten victorias under the provisions of 
BoBibay Act VI of 1863, 

The respondent (petitioner) Taja Noora was an owner of public 
,OT„hack victorias and, earned, his -living by plying ,the sanie „fo,r 
hire in , Bombay, ■ 

.::,,yi.$he was the' Acting Commissioner . of -Police - in--' 

■::B,Oinbay, . 

September^, .,1899j the Commissioner.,, nf;;:Boliee,:.': 
;,|Mrv.:.Eeiinedy) issued the following notices 
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Superintendents oE Police and Public Conveyance Inspectors are directed to 
inform the owners of hack victorias and rehhlas in their rospectivo divisions 
that the annual inspection of public conveyances will commeiico on Tuesday the 
loth day of October, 1899 , and will conclude on the loth January, 1900 . 

The hacks and sides of victorias inside must be lined -with good lining leiilher 
and the cushions covered with the same material. 

Tlie hood must be lined with superior dark blue or dark green broadcloth, 
the carriage properly iiainted uiid varnished and supplied with good harness 
and lamps. ITorses for use in public conveyances should be 14-2 hands and 
upwards. 

All the owniers of liack victorias should be infoniiod tint no victorias will he 
passed unless the liodies of them are painted yello^v. 

All new victorias must be of the pattern victoria to be seen at the head 
Police office, and no victoria of size or shape other tlnn of the pattern victoria 
will be passed after tlio PHli October, 1899. Tiiis victoria is to scat three 
psissengors only. 

All now relv/das must have the entrance at the back witli an iron step below. 

Each owner of public conveyances must on bringing np tlio conveyance for 
inspection produce an application for a license setting fortli that he is tlie real 
owner and that neither the conveyance nor horse nor harness is mortgaged. 

On a conve\nince coming up for inspection, the licensed driver must come up 
also with it, bringing with him two suits of khaki and breeches. 

(Signed) H. 

Bomhaiji iStli Septemle}' 1899. Commissioner of Police. 

One of the Inspectors of the Bombay Police swore that he 
personally comuuinicated the effect of these orders to the 
petitioner Taja Noora, who resided in his district^ and that to his 
personal knowledge Taja Noora attended at the head Police 
office and inspected the new pattern victoria kept there for 
the purpose. 

In February, 1902, the petitioner was desirous of obtaining 
licenses under Bombay Act VI of 1863 for ten new victorias 
wffiich he had recently built. On the 25th February, 1902, he 
requested to be informed when and where he should produce the 
victorias for inspection by the Acting Police Commissioner. 
The latter subsequently called at the petitioner's stables and 
inspected the victorias. 

On the 10th March, 1902^ the Solicitors of the petitioner wrote 
the following letter to the Acting Police Gonimissioner r 

8ib, yVe arc instructed by laja hfoora that the Acting* Pepiity Comm is;S loner 
called at his stable and inspected the victorias referred to In our letter to you of 
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tlie 25 til ultimo^, but onr client Ims not yet been supplied Tvitli the licenses to xiiy 
tbo victorias. Under tlie oircuinstancos ire bare to request you to direct tbe 
licenses in question to be issued to our client without further delay. 

Please let us know on what day our client should attend your office to receive 
the licenses, 

(Signed) Ceawioed, Beowis & Co, 

To this letter the Acting Police Commissioner replied on the 
17th March; 1S02, as follows : 

Gsjstlemejt, — W ith reference to your letters of the 25th Pebrnary last and 
the 10th instant to niy address, I have the honour to inform yon that I have 
myself seen yoiir client Taja Noora and have given him to inidcrstand that he 
cannot have the licenses he applies for. My reasons for refusing to grant these 
licenses are iis follows. 

2. Three years ago hlr. Kennedy informed all owners of public victorias 
that after a certain date no victoria not built according to a certain pattern 
would be passed for hire, and in order that there should be no misunderstanding 
on the point he had a specimen conveyance kept at the head Police office for 
their guidance. 

3. Your client Taja Koora vras one of the owmers so warned, and notwith- 
standing that the date so fixed expired two years ago, he has chosen to build a 
3 nnnber of new victorias of the very type condemned by Mi% Kennedy. These 
are the conveyances I this morning saw. As he has taken upon himself to 
ignore what every, other conveyance owner has submitted to, he lias no one but 
himself to thank if lie suffiers any loss by the rejection of his conveyances.— I 
have, &c. 

(Signed) H. G. Gell, 

Acting Commissioner of Police. 

On the 18th March, 1902; the petitionerks Solicitors wrote 
the following letter to Mr. Gell, the Acting Commi>ssioner of 
Police ; 

«> 

Sib, — W e are informed by Taja Xoora that he attended your office yesterday 
at 10 A.M., and produced for inspection by you his ton victorias, when yon 
informed him that you declined to give him licenses to ply the same. 

We arc instructed to state that our client has incurred considerable expense 
over the victorias, and lie will suffer great loss if he, is not permitted to ply the 
victorias which, we are instructed, are in good condition and fit to be used by 
the passengers, and are of the same kind as many other public conveyances which 
ply for hire in Bombay. 

We are further instructed to request you to state in what way yon coiivsider 
the victorias to be insufficiently found or otherwise unfit for the conveyanc© 
of the public ” within the meaning of section 6 of the Public Conveyances Aot 


THE INDIAN LAW RBPOBTS. [VOL. XXVII. 


ii'- 

iiii ilili: 


Gelt. 

13 . 

m . w . 'VXn .-v-n \ 



(Bombay Act VI of 1868)? so that om* client may know wliat alterations be is 
required to make so 'as to -entitle- him to obtain the necessary licenses to enable 
. the'^wictorias to-be plied for'hire, - ' 

-An- early answer will ohli^^ 

■ (Signed) Ceaweori), Beown & Co« 

: " ■ To this letter the Acting Commissioner req^lied as. follow ' 

Bombay^ 18th Mctrohf 1902. ■ 

: Gen^lemeNj — I n coutiniiatioii of my office ISTo. A of the 17tli instant, I : 

have the honour to inform you that if yonr client Taja Noora will call at this 
office he will be told in what way I consider his conveyances fail to come np to 
"the proper standard, — I have, &c. 

(Signed) H. G. Gele, 

Acting Commissioner of Police. 

■The licenses were refused. The petitioner/ thereupon, presented 
' a petition to the High Court under section 45 of ■ the Specific - 
Relief Act (I of 1877), praying for an order directing the-' Police ’ 
■ Commissioner to grant licenses for the said ten victorias* In., 
his petition he denied that he had ever seen any pattern- 
, victoria. After referring to section 6 of Bonibay Act Vi of ' 
1863 he said : 

, : 7.; It appears, how'over, from the said Acting Police Commissioner’s, Mtsr of ,' 
the 17th March, 1902, that lie refused to grant the said licenses to me, not 
heeaiiso ho considered the said ten victorias to be insufficiently found or other- 
wise unfit for the conveyance of the publics, or me to be unfit to be entrusted 
with the same (on which grounds alone, as I submit, the Police Commissioner 
was empowered to refuse to. grant the said licenses), but because the said 
victorias did not conform to the pattern referiod to in the said letter. 

, 8. I say that my said ten victorias are substaiiti-ally built, well eqiiipped- and, - 
in e%"ery way sufficiently found and fit for the con ve^mnee of the public, and I 
say further that licenses have this year been g.ranted by the said .Aeting:: Poliea;;: 
Commissioner in respect of a large number of hack victorias of the same pattern 
/as;: that of my said ten victorias. . -V:.";.; 

9. I submit that the said Acting Police Commissioner had no power to refuse 
to 'grant to me the said licenses upon the grounds stated in his said letter or 
otherwise, and that his refusal aforesaid •wa.s and is illegal. 
r.,.>^lO.,r.,,,,I,d.o. .not laiow^ of and. have been unable to ascertain the- existence of- " any 
rule authorising the. Police Commissioner to prescribe a pattern to, be conformed ' 
to by all owners of conveyances intended to be plied for hire in Bombay, and I 
will, if necessary, contend that any rule purpoitingy to give such authority Is 
ultra mres and of no eifect, 
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before the eompletion, of -my said ■ tea, .victoiias' ptircliasefl 
' ■■,.:g 0 oiaacl .costly work in, the same, bat. owing to the refusal of the' said 

Acting Police Commissioner to grant me the said licenses the said victorias and 
horses are iiniiseci, and I have been ever since such refusal aforesaid and now am 
incurring considerable loss in respect of the'same, inasmuch as I have to house 
and keep the same without earning an 3 ^thing thereby, and my property and lay 
personal right to earn a living by ptying the said victorias for hire have been 
and are being seriously injured. 

'■ 'Acting Commissioner of Police (the appellant) in liis 
affidavit stated as follows (paragraphs S— 8) : 

2 \ That it has always been the object of successive Commissioners o£ Police 
in Bombay to improve the class of public conveyances in Bombay in the interests 
of the public, and in furtherance of that object such changes have from time to 
time been introduced in the style of public conveyances as have appeared to be 
desirable. 

4. As late as about 18S2, so far as I remember, the public hack conveyance 
used in Bombay was a buggy seating two passengers and the driver, but 
numerous complaints from the public were made as to this style of public 
conveyance which was objecjtionable on various grounds and consequently an 
endeavour was made to introduce Hansom cabs and a style of conveyance called a 
victoria. The victorias were introduced, so fat* as I remember, between 1882 
and 1884 and were then built to carry three passengers. In compliance with the 
W’^islies of the public, the pattern of public victoria was in 3S93 altered so as to 
carry four passengers. This pattern of victoria for four passengers continued in 
use for some time, but in 1899 it became apparent that the class of horses 
obtainable and available for use and used in such public conveyances was not it 
to pull such a heavy type of victoria and it became necessary in the opinion of 
Mr. Hartley Kennedy, the then Commissioner of Police, in the interests of the 
public to reduce the carrying capacity of public victorias to tliroe passengers and 
to take steps that conveyances llgbter in weight should be introduced, and it is 
this direction as to the stylo of new public conveyance wdiich would 1)0 licensed 
which the said Taja ISToorat has admittedly neglected to pay attention to. 

5. When the alteration was so decided upon in 1899, Mr. Hartley Kennedy 
considered that it would be easier and more beneficial for public conveyance 
ovmers to copy a pattern victoria than to follow specifications on paper and, 
therefore, a sample victoria was placed for inspection by such owners at the 
head Police office. The public conveyance , owners without exception, and 
including Taja Noora, the applicant, inspected the sample victoria and intimated 
that they were quite ready to follow the directions given and made no objection 
to the style of victoria decided upon for future building and licensing, whioli 
they agreed was suitable for the class of horses used in Bombay public 
conveyances. 

6. With a view to obviating loss to the owners of public convey ancei » 
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Mr. Kennedy directed that, tlioiigli no new conveyances tliereafter built of the 
old pattern sboulcl be licensed, owners of public convej^-ancGH would be permitted 
to bring up to be licensed any victorias of tlie old pattern as bad already been 
built before tlie date of the issue of the new directions, provided that such 
conveyances of old pattern were offei’ed as substitutes for public conveyances 
condemned as unfit for further use. 

7. Rntii recently Taja Koora brought up no now victorias of the old pattern 
to be passed for licenses and he admits in his petition that the victorias, wliicli 
he now seehs to have licensed and which, I say, aro of tlie obsolete pattern 
eondomned by Mr. Kennedy, were built by him after the directions mentioned 
n paragraphs 4 and 6 hereof were issued by the Commissioner of Police, 

8. I am advised that the Commissioner of Police is justified in refusing to 
license a style of victoria which in his opinion is undesirable and unfit as a 
public conveyance in Bombay having regard to the interests and wants of the 
public and the quality of the horses obtainable and available for use and used 
in Bombay in public conveyances, and actuated by those considerations i have 
exercjsad th,e discretion vested in me and have refused to license the new 
victorias of Taja Noora, as I am of opinion that under tho circumstances they 
are unfit for tho conveyance of the public in Bombay. 

The petition was heard by Russell, J., who after a,rgnraent 
delivered the following judgment : 

Russell, the 18th July, 1902, the applicant Taja Noora 

presented a petition under the Specific Relief Act (I of 1877) 
and Bombay Act YI of 1863, praying that, the Commissioner of 
Police, Bombay, should be ordered to grant him licenses under 
Bombay Act VI of 1863 for ten vietprias of which he is the 
owner. 

I may mention, at the outset, tliat this procedure is wrong, 
for by rule 577 of the Bombay High Op^rt Rules, applications 
under section 4o of the Specific Relief Act must be made by 
motion. In future if this procedure is not adopted, this Coux*t 
will be compelled to reject the application. In the present case, 
however, I treat the petition as a noti^ of motion and affidavit 
in support thereof. 

Paragraphs 1, 2, 3, 4, 5, 7, 8 and 9 of the petition set out the 
material facts and submissions of the applicant^’s case : 

^ I. I am aud for several years past have been earning my living’ by owning 
and plying for hire several public or hack victorias in Bomba^^ 

2. In or about the middle of 19^ I commenced to have built ten new 
viclorias with the intention^of plying ke same for Jiire in B'ombay, and the said 
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' vietorks:.were biiilt in aocordanee with a pattern ititrodwed. by the late Police 
Ooimmissioner,' Mr« .Vincent,' and then (and -now) commonly in vogue in Bombay. 

Pf. The said victorias were complete and ready for nso on the 1 st March, 1902, 
and on the 2 nd March 5 1902; I applied to Mr. Gell, then (and now) ActingPolice 
Commissioner, to grant to me the necessary licenses for the same under sections 2 
and 6 of Bombay Act YI of 1863 (an Act for the Eegulation of Public Convey- 
ances in the Town, Suburbs and Harbour of Bombay), and I produced the said 
ten. victorias before the said Acting Police Commissioner for his inspection and 
orders, and duly complied with all the Police Pules relating to the grant of 
licenses as aforesaid, but the said Acting Police Oommissioner refused to grant 
the licenses applied for by mo. 

4. The grounds upon which the said Acting Police Commissioner refused 
to grant the said licenses to me appear from his letter of the I7tli March, 1902 
[which has been set out above, page 309]. 

5 . I am advised that upon the true construction of the provisions of the said 
Bombay Act YI of 1863, under v/hich Act, I am advised, tlie -.Bombay Police 
Commissioner grants licenses for conveyances, the Police Commissioner lias no 
power to refuse to g’rant to me the licenses applied for except under the proviso 
to section 6 of the said Act, and that save as aforesaid it is incumbent upon tlie 
Police Commissioner to grant to me licenses for my said victorias. 

7 . It appears, however, from the said Acting Police Commissioner’s letter of 
the 17th March, 1902, that lie refused to grant the said licenses to me, not because 
he considered the said ten victorias to be insufficiently found or othemviso unfit 
for the conveyance ol: the public, or me to bo unfit to be entrusted with the same 
(on which grounds alone, as I submit, the Police Oommissioner was empowered 
to refuse to grant the said licenses), but because the said victorias did not 
conform to the pattern referred to in the said letter. 

8. I say that my said ten victorias are substantially built, well equipped 
and in every way sufficiently found fit for the conveyance of the public, and I 
say further that licenses have this year been granted by the said Acting Polico 
Commissioner in respect of a large number of hack victorias of the same pattern 
as that of my said ten victorias. 

9. I submit that tlie said Acting Police Coi»missioner liad no power to refuse 
to grant to me the said licenses upon the grounds stated in his said letter or 
otherwise, and that his refusal aforesaid was and is illegal. 

The reasons why the Oommissioner of Police has refused to 
grant the licenses are thus set forth in paragraphs 3 — 8 of his 
affidavit of the 25th August, 1902 [above set out : see page 811], 

T’rom this and the other affidavits in the case I have come 
to the conclusion that the real and only ground on which the 
licenses have been refused is that the ten victorias in question 
do iiot conform to the pattern wlSi3h''Mr. Hartley Kennedy, had 
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made and o£ -which, I find on the affidavits, the applicant had 

-k'diie ' aotice.: 

the. notice (Exhibit A to 
Mr* Power's affidavit of lOHi September;, 1902) was issued 
' ■■{which is : set out above see page 308]« 

The question arises^ therefore^ whether the Commissioner;: 

' ' of Police is justified by law in requiring all hack victorias ■ to : 
'-■comply with a ''sealed pattern/'’ Section 6 of the. Bombay, 

. /'Act YI of 1863 provides as follows : 

Licenses issued lUideT section 2 of this Act shall iisnallj bo granted on tho 
1st Janiuary in each year, but tho ( /omniissioiier of Police or Master Attendant 
may at any other tirno grant licenses, and shall always at the time of granting 
ever}’* license, and at nil other times when necessary, cause to be painted and 
branded upon a conspicuous part of every such public conveyance such number 
and inscription as are required by section 2 ; Provided that the said Commis- 
sioner of Police or Master Attendant may in ills uiseretion refuse to grant any 
such license for any conveyance which he may consider to be insufficiently found 
or otlicrw^ise unfit* for the conveyance of the public, or to any applicant ivhom 
he may consider from youth, bad chara(3ter, or for other reason unfit to be 
entrusted with the same. 

The first point that occurs to me is that the section refers 
to the conveyance itself only. It does not refer in any way 
to the horse which is to draw the conveyance. It is clear from 
Mr* GelFs affidavit that the reason why the sealed pattern 
was adopted was tliat horses to draw heavy victorias are 
not easily procurable in Bombay. Nor do I find anything in 
that section which authorizes the Commissioner of Police to 
'say that he will not license ■-■any victoria .unless it is. .painte.cl-'V 
yellow and complies with the other details in the smticc 1 Iiave 
..above referred to. . In 'fact, it. appears to me that if I. atii' to. holdr'.':-^ 
'that every victoria must conform to the sealed pattern. J. :should'V::; 

away with the discretion' which the Co.mmissio]ier of Police 
has to exercise under the Act, ., Plow a': man is to exercise his 
..■discretion ' as to ’ an object with regard to which he declines. to ' 
exercise' such- discretion, unless the object eom|)]ies with a 
''-sealed pattern/' 1 fail to -see,. ■ I find direct authority foiy^ 
this in the case before' the '.Court of Appeal in England of 
Jfmd V. Widnes Corporations^'^ 
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SocgIoh "36 of tlio Public Healtb Act^ 1875, wbieb empowers n. local c^iitliority 
to f^ivo iioi'ice roquiriiig tlie owner o£ a bouse to provide a sufSeieiit water" cl o?ot, Ta; 

eartli-closet or and in case oi: non-compliance empowers tbe local an Llioritj 
to do tlio necessary works and recover tlie expenses, does not empower siicb 
aiitliority to Giiforeo a general resolution tliat in all sncli crises wiibin tlieir 
jurisdiction a riarbicnlar system sliali be adopted ; but tliey are bonad to exercise 
tlioir discretioii in caeli partierJar cose, and conscr|UGnt]y a notice in accordaiioo 
wibli tbe general rosoliition and requiring complianco with its proYislous is 
invalid. 

Tlie Lord Giiaiicellor^ in tlie course of liis jiidgmeiiig said : 

", I, find it impossible to look at tbe dates of tbe Y£irioiis resolutions and notices 
■witbotit coming to tbe cotioliision that it was tbe intention of tbe respondoiits to 
ealorce a particiilar scb 0 ,iae of sanitation witboiit reference to tbe exigencies in 
any particular case, and tliat notice was intended to carry out that view. Tbe 
notice consequently was not oiio authorized by tbe statute. ■ 

la the same case A. L. Smith, LaJ<_, expressed the follow-* 
ing opinion i 

tbe Division Court .that tliis was an attempt to enforce a ■ general' 
selunne so that wlioro tbere wore defective closets tbey slionld be altered to others 
of a patticular kiricl. Tf ben one© that question of fact is arrived at, the judgiimnt 
,, appealed :,''against must stand. There is another ground upon win cb it can be' 
supported — that this notice was one that ordered tbe provision of closets according* , 
to a particular plan to be found at the board room of the respondents, and 
intimated that if the work was not done in accordance with that plan, thou tbe 
authority ^.vould themselves do tbe work, and charge tlie appellant with tbe 
oxpeiiso. Supposing that tbs appellant did not lilco tlio plan approved by the 
respondents, but desired to put up water-closets of tbo latest type, bis doing this 
would not have been a compliance ^vitb tbe notice ; and on this ground I think 
tbe notice was bad, because it gave tbe appellant no op>tionto put up, as required 
■bydbe sta'fc.ute, , 

"Applying* the reasoning in these jadgments to the present case^ 
it appears to me that^ if the most perfect and up-to-date victoria 
was submitted for a license^ the Oommissioner of Police^ according 
to !ns present argiiuieiit, w^ould be bound to decline to license it, 
because it did not comply with his sealed pattern. 

While fully sympathising with the attempt of the Ooinmis- 
sioiier of Police to improve the victorias in Bombay^ which are 
an eyesore, I cannot think that his action herein is justified 
by the section of the Act above set out, ' t 
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I accordingly grant -the prayer o£ the petition. I order the 
Ooimiiissioiier o£ Police to grant licenses forthwith in respect of 
:;v;::phe;:ten:;^ in qnestion. I order him 'to bear his nwn:nosts:'; 

and pay half the costs of the.petitioiierj who is to bear half liis 
' own costsl !■ make this - latter order,, as I am satisfied on. the 
'afiidavits that the petitioner's statements that lie had no notice 
or' knowledge of the pattern victoria are nntrueo 

, 'The Acting Commissioner of Police appealed. 

AWL (Advocate General) for the appellant (Commissioner of 
/ 'Police) Section 6 of Bombay Act VI of 1863 gives ^ the 
Commissioner absolute discretion. The CommissionerliA:f'^ 

' '':aildav that he saw the victorias in ‘''qiiestion and afte.r 

: inspection and using that discretion he refo,sed the licenses. i 'TMs 
: -Xlourt will not interfere with Ms decision. The Judge below : 
..' was wrong in holding that the licenses were refused because 'the;;;' 
victorias were not built according to a eertain pattern « Tliere|p^ 
, nothing to show that influenced the Commissioner. He^ no^' dofl|}t|:b 
'.had good reasons for refusing the licenses r Wood\' v, 
Goffomtion O-)] Sfcat. 10 and 11 Yic®^ cap., 89. 

• Ijownchs for the respondent (petitioner) is 
afSdavits .and the letters that the .licenses were refused::;|)|||®^ 
/the , victorias were not of a certain pattern prescribed;bp;:ite^^^^ 
Oommissionerts predecessor. That 'is not 'an exercise of Ms own 
discretion as required by the ■ section. The sectio,n does not 
sanction an attempt to compel the use of a cer'tain' type of victorias. 
.The discretion of the 'Conimissioner', must be applied to each 
particular case see j)er Lord Ilalsbiiiy in Wood v. JFidues 
G&rporatio'nd'^) ; and it must be-.exercised only as to wdictiior the 
/vehicle is ^^insufficiently found or otherwise These words 

do not permit any regard to be. paid to the fitness of the horses' 
used in the vehicles. There' is no discretion given as to that. 
It could not be said ^.Aliat the ’qiiestion of whether a raihvay 
carriage was insufficiently ’ foimd or otherwise iinilW iiickiJed 
the question of the character- of the engine that was to draw itr 
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i J. :—Tii0 questions are wiietlier the 

Police;^ in i:efusmg..t to grant lieense to the 
petitioner under section 6’ of Bombay Act VI of 1863^ exercised 
• the discretion vested in 'Mm . by that section. If lie did so^ then 
iiiiqiiestioiiably the Courts could .not interfere s Attome^^-Gemml,: 
V. Great Western Eaiiwa^ Gompanp Beg.Y. GoUins'^^ ] KJicmch- 
w and cases therein citecL But the ground of refusal 

should show that it was a ground to wdiicli the power extended 2 
V, j parte In this case the power given 

is to refuse a license only when the Commissioner considers that 
the conveyance for which it is required is insufficiently found or 
other’wise '■ unfit for the conveyance of the public^ or that the 
...applicant is open to certain objections. This clearly calls for the 
':::}.|exercise of discretion in each particular case, and exercise of .; 
•ifthe-powe fetters of self-imposed ' rules^ purporting to bind, 

ail cases^ would not be within the Aci^^ : Ma.xwell ; 

In WoodY . Widrbe% Gorpofotion'^. thesl^fa':;, 
mres action eoiiiplaiiied of had gone- somewhat further ■ and ', had,'' 
;';i|ttfe'pted ^ by notice' the. adoption of .a particular ''. 

'System^ and it wgbs obser'ved that had the notice : merely been, to" 
:'V':;thh:'. effect that it might be convenient to the public to know that"' 
'..'.."'la'particiilar form, of construction 'would satisfy the requirements ' 
'A Corporation^ there could have been no harm in itx In . 

' . the. present case there is no question raised as to the invalidity 
.. ' ..of order prescribing uniforiiiity^ and the q'liestioii' here' 

' depends rather on the applicability of the principle laid dowai by 
Turner^ L.J.^ in Tmhhf v. Wmidswortli Board of Works that it 
is 1,10 less ultra vires to act in a particiilar ease on such a general 
. and self-imposed rule as to prescribe such a rule for uniform 
compliance in ail cases. The question here^ therefore^ is not 
whether such a rule wms macle^ but whether it wms the reason 
on which the refusal of the license was based; excluding all 
consideration as to the individual fitness of each conveyance in 
question. 


1 ' ' (I) (1877) 4f Cli« IX 733 at pp. 744-745. 
■■■;'"' (3) (1876) 2 Q, B. 0. 30. 

Gfm {1B77) 2 Bom. 370 at p. 373. 

''di-' ••I' ;■■■ ,^ , (7) (1858) 2 DoG. < 


(-0 (iS/o) 1 Q, B. J). 52. 
(5) (1878) 3 Q. B. D, 374 
lO) (1808) I Q, B. mx 
; J. 26 i« 
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The adoption of principles approved by, or founded on the 
experience of 5 a predecessor, in office is not necessarily open to 
objection; and might he desirable to inamtaiii contirinity. But 
the principles adopted must be strictly limited to the attainment 
-only of tho,^^^ which the Act enables the authority 

; and; when those requireaieiiis are satisfiecl; cairiiot 

, prescribe variance in the mode of compliance* 

■: It' has been urged in appeal that the reqiiiremeiits of section 
'6' of the A„ct (Eoiiibay ActVI of 1S6B) extend only to the eqnip- 
.y- rmiits of conveyances and that the words ^^otheinvise :,inilit j' 

^ imist' be construed as relating only to defects ejusdem^. gemrm 
with the defects in eqnipiiieiit; and that neither of the exi'n^essions^; 
d'nsed'Wonld permit any. consideration of the motive ^pq#er;;:';,|q: 

> employed. ^ That ..the words . otherwise . unfit/' as n]Gie,,;geixerah^ 
than the preceding words ^rinsiifficiently loiiiici/’ may be, 
thereby; ' may be conceded. But the phrase ^'riiisufficieiitly 
found " constitutes as the ground of objection^ not the 
or /^ equipments/’ but their ^insufficiency/’ and therefo.re/ limits 
objections on the ground of unfitness to ^rinsiificiermy/’ 

.the only mode of unfitness mentioned; and not to the obj'ects'v' 
ill which unfitness may be detected; which would be^ irierely;::^ 

' tautological and nugatory, .The word ''unfitness” is .■■generib/;M'i'. 
.'relation to insufficiency; but has no such connection with:,eq'fi|p-,^';'', 
ments. The phrase/' otherwise unfit for the. conveyance,' ...of 'rihefv 
’.public”. iS;. therefore/ susceptible of being construed aS''''^'^\,other^'./'; 
wise defective ” for the purpose mentioned*. . \ 

Xow a license must under section specify th8,'riiimi:K3r 
horses or other animals by ^wiiicli' the . conveyance shall be dra'WE;" 
.and therefore in' granting the license the Coiiimissioner iBiist'^v;' 
necessarily consider, with reference to the iiiimber ofriiGrse,s^k)'''^' 
be specified/ and ' the structure of the vehicle, whetlior it is 
defective for the , purpose of conveying the public. Ii the 
number oiriiorses provided is insiiflicient for. that piirposO; it is 
liirmfEciently found/ 'and . if ■ defective in structure or iiuiieriai; 
it US otherwise unfit. .If' .the motive power could be ignored; 

might be .approved. The Hue iiiusfe 
manifestly be drawn before absurdity is reacheth And the line ' 
has manifestly 'been drawn' by the Legislature at iiisuitabiJity 



VOh. XXVIL] 


BOMBAr BEBIES. 


fox* the purpose. designated, as to. the existeBce of which, in each 
; particular case, .the Commissioner is. the sole judge, 

therefore^' in my opinion^ whether the 
i.ClomniM^ the ■fitness, for. the purpose .of 

thesev ■particukir' conveyances^ not ignoring the siifllcieiicy' of ithe 
rHiotive'' power to be specified in the license as aixiong the 
.accessories' to be provided. This is a mere question of fact, and 
. ■one as to which the Goiiimissioner alone could supply the answer, 
A . bare statenient that these particular conveyances had been 
' considered and held by the Commissioner to be unfit for the 
conveyance of the public on the ground that they were too heavy 
for the motive power provided, would have sufficed, but the 
V Advocate General, who appears to support the appeal, is unable 
r 'to:' point . to any passage in the Commissioner’s affidavit which 
:,:euntains' sucl^ We have been asked to infer .that' 

the Commissioner must have meant that he had so considered 
the particular vehicles. But the affidavit wnrs formally drawn 
'■.;;:iip"'^ when legal advice as to. what wms required was available, ' 
'.■'und -^ condition had been fulfilled there could liave'^ 

';;been nO' difficulty in saying so. Nothing short of a clear state- 
■ , Meat to that effect ought, I think, to be accepted. 

■";„: Reference has been made to a letter from the Commissioner to 
the Solicitors for the respondent, in which the Commissioner 
. states' that he^ had that morning seen the conveyances. The 
■reason therein assigned is, however, not that on such inspection 
the ■ conveyances' . appeared to the Commissioner iiisufficiently 
found or 'Otherwise unfifc, but that the petitioner had chosen to 
build new victorias of a type cond<^mned and thus taken on 
himself to ignore a rule that every other owner of conveyances 
had submitted to. Whether the conveyances in question were, 
aparl} from their resemblance to the condemned type, insufficient 
or unfit is not distinctly affirmed in this letter. In paragraph 8 
of his affidavit the Commissioner says : Indeed I have 
exercised the discretion vested in me and have refused to license 
as I am of opinion that mcler the eireumstaneee they 
are /Unfit, &c.” The circumstances adverted to are manifestly 
'those stated above and specially in paragraph 8, viz,, the victorias 
wete of an obsolete pattern built after the directions issued. So^ ^ 
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that tlie gTomncl o£ refusal would appear to be that the paitem 
was disapproved and the directions contraveneci The directions 
were^ as already observed^ tdtra mres^ and there is no power to 
refuse a license on the ground that a pattern is obsolete or open, 
to objections^ unless the Gomiiiissioiier is able to S'ay that in the 
particular instances before him the Cori:imissio.uer is satisfied 
that the defects appearing in the pattern have been reproduced^ 
which render them unfit, for the. conveyance of tlic public.. The 
Ooniriiissioiier may 'have meant but liis language is more 
coiisisteiit with the inference that his refusal was based^ not on 
defects noted in the particular victorias in question, but on defects 
observed in victorias of a similar type^ wliicli may or may” iiot^, 
for all that appears in .the .'affidavit or correspoiidence;, have been 
avoided in these particular instances. It is quite conceivable 
that a pattern may be preserved and its defects rernedied by the 
use of other material or otherwise. I am not therefore satisfied 
that the decision of the lower Court is wrong and tiiiiik the 
appeal should be dismissed .with costs. ■ 

STAELiMCg J. Under Bombay Act YI of sections I to 6, 
provision is made for the granting .of licenses in respect of land 
and water conveyances pand by- section 6 a discretion is given 
to the Commissioner .of ■ Police, to refuse" to grant a license for 
any land conveyance ^Svhieh .he may consider to be insufficiently 
found or otherwise unfit for the conveyance of the public ; but 
under these provisions^' while the Commissioner has a discretion^ 
it is not an absolute one, but .one whieh is. to be enercised after 
the Commissioner has made himself in some way acquainted with 
the. character of the carriage.- to.'be, licensed^ and has considered 
whether it, as m individual carriage, is fit for the conveyance of 
the public. In the exercise of this diseretion lie is not to fetter 
himself with rules, which would prevent him in each case, being 
quite free to consider the merits of each particular carriage. 

NoWj it appears tliat^ on ■ the IStli September; 1899; the 
Commissioner of Police; Mr. Keiiiiedy^ issued an order setting 
forth the details of construction which he required to be adopted 
ijd. victoidas presented for license^, stating that he had liad a saiiipie 
victoria prepared; and that all new victorias must be of that 
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■ patiem.^ li is cleai\ however^. Almt' the order is illegai no 

■ authority to make it being -giveii; in the Act. If this order had 
■been ill a sligiitly different- form, and had a note afiised thereto 
that it ' WOiild-'- be convenient, to the owners of victorias to know. 

■ that -that' p form of victoria- would satisfy the reqiiire- 

'''iiients: of the. Commissioner^ there would have been no harm in.. 

its present fornij in my opinion, it is bad* It is 'an 

'-;attempt"by the Commissioner to fetter the discretion vested 
in Mm by. the Act: see Wood v. ffidnes Corporations^^' Iln- 
' authorized e^s such an order was, it was still possible that the 
Actiiig"Ooiiiiiiis'sioiiei% Mr. Gell, might have exercised his discretion 
^ in 'respect of the victorias in question in this matter inclepe.iideiitly 
of this order* If it had appeared by Mr* Gell’s affidavit that liB' 
iiad considered these victorias on their own merits^ and that on .: 

- siieli- eoiisiderati^^ opinion' that they -were unfit '.for: 

;:,thB-;:conveyanco of the public, this Court could not have interfer-e-d ; 
:;:bht:oh:-goin through, Mr,, GelFs affidavit and .the other 'affidavits';, 
...in '''the,, case' made on his behalf^ I find no 'indication of any 'siicli, 
‘;--in-d'e,pencleiit consideration* It is cjuite evident that his subordi-.'' 
''hates-' c that these victorias should be rejected solely 

-"'because, they do not conform to the standard pattern introduced 
by ' Mr. 'Kennedy, Further^ Mr. G-eiFs letter , of the I7tli March, 
",190-2/ "states as follows: reasons for refusing to grant 

these licenses are as follows/’ Then follows a statement . of ' ' 
Mr. ' Kennedy’s directions' about ' victorias^ and the applicant’s . 
'Solicitor, is informed that his client^s conveyances were of the 
condemned type and not in accordance wdth the sample pattern, ' 
and that if lie suffers from their r^qection it is his own fault. 
It is quite true that Mr. Gell says he has seen the victoriaSj, but 
it is quite evident that all he considered in them was whether 
they wore in accordance with the prescribed sample or not. 
.-©GiibtleSiS' Mr. Q-ell^ -iii the eighth paragraph of liis affidavit^ 
says : I have exercised the discretion vested in me and have 
refused to license the new victorias of Taja Noora, as I am of 
opinion^ mider the emumstances, they are unfit for the conveyance 
of’ the public in Bombay ” ; but , it is only ^Minder the circiim« 
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stances/^ and it is impossible to separate these few Hues from 
the preceding paragraphs of the affidavit and the letter of tlie 
17tli Marcli^ 1902^ since which time Mr, Gcll does not suggest 
that ho lias given any fresh and indopeiideiit consideration to 
the matter. Under these circumstances^ I consider this ease is 
on all fours with that of Wood v« Wid%es GorporatioUf^'^'^ and the 
: appeal must be dismissed with costs. 

'Jjjpeddismmeik'^ 

Attorneys- for the petitioner-respondent — Messrs. jSrMfJiams 
B'fme mill Nolle. 

Attorney for the Commissioner of Police — Mr. liJ. F. Fieliokfm 
(Government Solicitor). 
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■ Before Mr. Bistiee CJicmdavarlcaT and Mr. Justice Aston. 

V KUPAJI AHJD OTHERS (ORIOIFAL PlAINTIFFS)/ A rPELLAHrSay',,®.-:', 

MAGAFCHA^TD MOTIJI AFTD others (oRIGISTAL BEFENDA.NTS)i|': - 
Eebpondehts.* . 

Frauiulent conveyance — Transfer of Froperty Act {IV of 1882) ^ section 53- 
Transfer to one creditor — Good faith. 




.'i 1 


One. Byramji Xuverji died, in June, 1896, indebted to several .creditors--..:;,. 
immediately after liis death his sons mortgaged Ms property to Moti Gelajh,: 
0118 '. o.i‘ his creditors. On . the yth August, 1897, another creditor, Ja/itha 
ilupajij obtained letters of administration to the estate of the deceased, and, as 
.'such administrator, sold the property to the son of the ro,o.rtga.gee, the latter', , 
having died. Subsequently the plaintiffs ' obtained a money decree agai.n.s.t...tl:i; 0 -.-y:- 
estate and sued to establish their right to attach the property, alleging that the 
.■,-s,al0. was.. void -under section- .53 of the Transfer of Property Act (iVn):!, .1S82),«,,:,'-.: 
The lorer Appellate Court held that the purchase was for value and that there 
:||aRhO;.evidence'mf fraud, and it ..dismissed, the suit. On second appeal, 

(affirming- the decree) .that the sale was valid. The font that it w-ash 
sale of the whole of the property of the deceased to one of his cretiifcors made 
no difference. The only question was whether the transaction was in good 


‘ Second Appeal No* 8S0 of 1902. 
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faltli' atJcl for proper ooBsideration. The test of good faith in such cases is 
whether the transfer is a mere cloak for retaining a benefit to the grantor. 
On the findings of the lower Court it appeared that in this case it was intended 
that the grantee should hare the property and keep it. 


SicoKB appeal, from the decision, of L. Herveyj,. 

Judge of Surat, reversing the decree of Eao Saheb M, B. Hora, 
Subordinate Judge at Surat. 

The plaintifls brought this suit to establish their right to 
attach and sell certain property in execution of a decree obtained 
by them on 28th September, 1899, against the estate of Byramji 
Kiiverji, deceased, and his brother Manekji. 

Defendants 1 and 2 claimed that the property was theirs, 
alleging that they had bought it on the 16 th September, 1898, 
fi’om the third defendant, who was the administrator of the 
estate of the deceased Byramji Kuverji, and the question raised 
in the suit was whether this sale was good against the plaintiff 
and other creditors of Byramji, having regard to the provisions 
of section 53 of the Transfer of Property Act (IV of 1882). 

The plaintiff and one Moti Gelaji (father of defendants 1 
and 2) and one Jaitha Kupaji were creditors of the deceased 
Byramji Kuverji and his brother Manekji Kuverji. Byramji 
died on the 21th June, 1896, intestate. On the ’Itli August, 
1898, Byramji's three sons and his brother Manekji mortgaged 
the property in question wdtli possession to Moti Gelaji (father 
of defendants 1 and 2) for Es, 3,999, which sum was made up 
of Es. 2,112-8-0 then due and a further advance of Es. l,856-8-{) 
made by the mortgagee at the time of the mortgage. Of the 
latter sum Es. 1,000 was paid to Jaitha Kupaji and Es. 856 to 
the plaintifls, all of wdiom as above stated were creditors of the 
deceased Byramji and his brother Manekji. 

At the date of this mortgage no letters of administration had 
been taken out to the estate of Byramji. 

. On the 11th August, 1897, Jaitha Kupaji (defendant S) 
applied as one of the creditors for letters of administration and 
they were issued to Mm on the 5th July, 1898. Subsequently 
Moti Gelaji died, leaving two sons (defendants 1 and 2), of whom 
one (defendant 2) was a minor. A question as to the validity 
of' the .mortgage afterwards arose between the administrator 
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(defendant 3) and' defendant 1 which was referred to axMtratioa 

On the 1st August, 1898, the plaintiffs as creditors of the 
deceased gave notice ' to the administrator (defendant 3) not to 
alienate the property. 

On the 5th August, 1898, an award was made in the arbitra- 
tion, which recognised the mortgage made to Moti Gelaji. This 
was filed in Court and a decree in terms thereof was passed on 
the 30th August, 1898. Tlie first defendant thereupon applied 
under section 2o7A of the Civil Procedure Code (Act XIV" of 
1882) and obtained the sanction of the Court for the satisfaction 
of the decree by the sale of the mortgaged property, and on the 
16th September, 1898, the administrator (defendant 3) sold the 
said property to the first defendant for Rs. 4,999. This sum 
was made up of the mortgage debt, interest and charges and 
Es. 300 paid in cash. 

On the 28tli September, 1899, the plaintiffs obtained a money 
decree against the estate of Byramji Kuverji and his brother 
Manekji Kuverji, and in the following November attached the 
said property in execution. The first defendant thereupon 
applied to the Court to raise the attachment. This application 
was granted and the plaintifl’s were referred to a regular 
suit 


The plaintiffs accordingly in 1900 filed this suit to establish 
their right to attach and sell the said property in execution/^ 
alleging’ that the sale thereof by the third defendant to the 
first defendant was fraudulent and collusive and without consi- 
deration. 


The Subordinate J udge held that the sale was fraudulent and 
collusive, and he therefore set aside the sale and decreed the 
plaintiffs’ claim. 

District Judge found that defendant I' •wai^ 

purchaser for value of the property which .^plainlife:' 
and that he is not shown to' have acted in 'fraud 
■ of the creditors of; Byramjfs estate/^ He therefore reversed 
the decree passed by the Subordinate Judge and dismissed the 
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J£ B, OMmlal and J£ X Mehta for the appellants (plain- 
' tiffs) sections 269 and 282 of tlae Succession 
Act (X of 1865) and Doe Wpodhead v, Fallowfi'^ 

Manthhliai Namlhai for the respondents (defendants). 

CHAavDAVAEKAB^ J. This was a suit brought by the appel- 
lants (plaintiffs) against the three respondents (defendants) to 
establish their right to attach and sell certain lands in execution 
of a decree obtained by them on the 28th of September, 1899^ 
against the estate of one Byramji Kuverji^ deceased, and against 
his brother Manekji Kuverji, 

.Defendants 1 and 2 contested the claim on the ground 
{inter alia?) that they had purchased the property on the 16th of 
September, 1898, from defendant 3, who had obtained letters 
of administration to the estate of the deceased Byramji, De- 
fendant 3 admitted the sale to defendants 1 and 2, and pleaded 
that as the cause of action against him was different from that 
against defendants 1 and 2, he had been improperly made a 
party to the suit. 

The Subordinate Judge who tried the suit decreed the 
plaintiffs’ claim, but in appeal the District Judge of Surat has 
rejected it. 

It is necessary to state at the outset certain facts, which are 
either admitted or undisputed, as on them turn the questions of 
law which arise in the case. Byramji Kuverji and Manekji 
Kuverji were brothers. The plaintiffs, defendant l^s father and 
defendant 3 were their creditors. Byramji Kuverji died on the 
24th of June, 1896, leaving him surviving his widow Meherbai 
and three sons, Pestonji, Framji and'Hormasji, and his brother 
Manekji Kuveiji. On the 7th of August, 1896, Byramji Kuveiji’s 
three sons and Manekji Kuverji mortgaged the property in 
dispute to defendant I’s father for Es, 3,999. Out of this 
sum Rs. 2,142-8-0 formed the debt due to the latter from 
Byramji Kuverji and Manekji Kuverji, and the remaining 
Es, 1,856 were paid in cash by the mortgagee. Out of this sum 
of,,Es, 1,856, Es. 1^000 were paid to defendant 3 and Es. 856 to 
; the plaintiffs, both of these being creditors of the two brothers. 
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At tlie time of this mortgage no letters of administration had 
been taken out to the estate of the deceased. The 'mortgage 
was^ therefore, invalid '/.But : oii the 11th of August^ ■ 1897, 
defendant 3, as one of the creditors of the deceased, applied for 
letters of administration and obtained them on the 5tli of July, 
1898. On the 31st of July, 1898, defendant 1 and defendant 3 
referred to private arbitration the question as to the validity of 
the mortgage obtained by the former. On the 1st of August, 
1898, the plaintiffs, as creditors of the deceased, gave notice to 
defendant 3 not to alienate the property. On the 5th of August, 
1898, the private arbitration resulted in an award recognising 
the mortgage in favour of defendant l^s father. On the 23rd 
of August defendant 1 filed the award in Court, and obtained 
a decree in terms thereof on the 30th of August, 1898. 

Defendant 1 applied for and obtained sanction from the Court 
to settle the decree under section 257A of the Code of Civil 
Procedure. Accordingly, on the 16th September, 1898, defend- 
ant 3, as administrator of the property, sold it to defen dant 1 
for Es. 4,999. This amount of the consideration for the 
made up as follows : Es. 3,999^ which was the cons, aeration 
of the mortgage; Es, 500 interest on Rs. 3,999; Es. 7u for the 
stamp and registration fees of the sale-deed ; Rs. 94? due on a 
samadaskat dated the 27th of April, 1896 ; and Es, 300 paid in 
cash. It is this sale by defendant S to defendant 1 which the 
appellants seek to .set aside as a fraudulent and collusive transac* 
tioii. The District Judge has found that it is neither fraudulent 
nor collusive, but his finding is impeached before us mainly on 
the ground that he has not considered the question, material to 
the case on the pleadings, whether, though there was no collusion 
.or fraud, there was an intent on the part of defendants 1 and 2 
to defeat or delay creditors. 

Mr. Clianbal, in arguing this second appeal, has taken .his 
stand on the first clause of' section 53 of the Transfer of Property 
Act. The ■ p.roviso ' to that section, however, lays down that 
nothing in the preceding part of it shall impair the rights of a , 
transferee in good^ faith and for consideration. Here the District 
Judge, has found' that there was proper and sufficient consider- 
aiioii for the sale, ^ and: 'the question is whether his finding' that ■' 
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there was neither fratid nor collusion necessarily implies that, it 
was a transfer. It was said that defendant S had sold 

the whole of the propertj^ to one of the creditors {i, e»y defendant 1) 
for an existing debt and a cash advance^ and that that was a 
badge of fraud because the deed of sale was nothing less than a 
preference of this particular creditor ; but in Alton v. Ilarrisou^^^ 
it was held that it makes no difference in regard to the 
Statute of Elizabeth whether the deed sought to be set aside as 
void deals with the whole or a part of the grantor’s property ; 
and that view was followed in Hiv parte GamesS^'^ In the 
former of those eases the assignment was for an existing debt 
and in the latter, as in the present, it was for an existing debt 
and a cash advance. The only question in such eases is "whether 
the transaction is hand fide, L e,^ whether it is protected by good 
faith. The test of good faith which has been applied in English 
decisions on similar cases arising under Statute 13 Eliz., c. 5, from 
which section 53 of the Transfer of Property Act is substantially 
"vvhether the transfer is, to use the words of 
fard, L. J., in Alton v. Barruonf'^ a mere cloak for 
retaining 'a f’»enefit to the grantor,"’’ See also Ex parte Games^ 
Lire EcimfordS^^ And it must be taken on the District Judge’s 
findings here ’.fiat “the deed \Yas not a mere cloak, but that it was 
intended thereby that the grantee should have the property 
and keep it 

But Mr, Ohaiibal has presented several arguments with a 
view to show that the finding as to consideration is not sound in 
law. In the first place, he contends that as the mortgage to 
defendant 1 by the sons and brother <i)f the deceased Byramji 
Kuverji was invalid, having been made at a time when no letters 
of administration to the deceased’s estate had been taken out, 
it could not form a proper consideration for the sale. The 
morfcgago was undoubtedly invalid ; but the fact stands, apart 
from the mortgage, that Rs. 2,142-8-0 were due from the 
mortgagors, that Es. 2,142-8-0 were due from the deceased 
Byramji to respondent 1, that Es, 1,856 were received by the 
mortgagors in cash at the date of the mortgage and paid to 
two of the deceased’s creditors, of whom the appellant was 
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one. Had the mortgage hecn set aside^ defendant 1 wonid 
have been relegated to the position of a creditor of the deceased’s 
estate to the amount at least of Rs. 2^142-3-0 ; and the remaining 
amount of Rs. l,8o6 having been paid by him for the benefit of 
the deceased’s estate and having gone into the pockets of the 
deceaseiPs creditors^ it was quite witliin the power of defendant 3,. 
as administrator of the deceasechs estate; to recognise it as a 
debt due from that estate to defendant 1. The Subordinate 
Judge in this case doubted whether after the mortgage defendant 
1 could have fallen hack on his original right as a creditor ; but 
as the mortgage was not one by any person legally representing 
the deceased^s esfcatC; that defendant could as against it claim still 
as its creditox*, if the estate could repudiate the mortgage. It 
was not contended before us that as to this amount of Ils. 1;S56 
there could be no privity between defendant 1 and the estate 
so as to make the latter liable for it ; nor could such contention 
avail the plaintiffs; seeing that; as found by the District Judge, 
they had been assenting parties to the transaction. The mere 
fact; then; that the mortgage was invalid; is not sufiicient in law 
to deprive the sale of the consideration which in substance 
existed. 

Secondly; Mr. *Chaubal attacked the consideration for the sale 
on the ground that part of the debt due to defendant 1 was 
barred by limitation at the date of the sale. The amount of 
this part is only Rs. 873, and even assuming that it was barred; 
it cannot be held on that account that there was no consideration 
for the sale and that the deed is void toio. If the purchaser 
under such circumstanjces proves that the greater part of the 
consideration has been satisfied; the fact that a small part of it 
is still legally due is not sufiicient to vitiate the sale for want 
of consideration. The argument that part of the consideration 
was barred at the date of the sale rests on the allegation that 
there is no evidence to show that Rs. 72 were prJd by Barjorji • 
as ByiarajPs agent. But neither in the Court of first instance ' 
nox^ in the District Court was any point liaised questioniiig, 


;■ -:,BarJorjfs agency; at any rate the District Jiidge^s judgment 
does , not _show that it wms imsed, and liis finding as to ", 
^ Bs* 2,142*8-0^ which admittedly included Rs, 801 minul-' Ep» 
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paid 'as; interest byBar|orJv must be; accepted; as one ' amounting 
■; to;; a' finding, that Es, .801 ■ wore not barred . ei ■ the date, of the 
nale.-'; 

But it was urged tliat^, supposing, tbe^ main 'eonsideration' for. 
the sale was not tlie inortgage but: the amount of the debt^ due to 
defendant 1 from the deeeased^s. estate^ according to section 282 
of the Indian Succession. Act he as ■ one of the creditors had 
no right of priority, over others, and that it ' was the duty of 
defendant 3 to divide the assets of the deceased equally and 
rateably among all the creditors^ instead of selling the deceased’s 
property to defendant 1 and thereby in effect giving him priority 
which he could not have legally claimed. That, however, raises" 
a question which does not arise in the present ease. The 
: plaintiffs sue .here to set aside the sale to defendant 1 as fraudulent 
and collusive and vdtiiout consideration. If the sale is not 
tainted; on any of' the grounds. 'alleged^ their action ni.iist...fai|,:' 
Under section 269 of the Indian Succession Act defendant 3 
could sell the property as he thought fit. It may be— as to 
which we express no opinion — that the plaintiffs have a right of 
action against defendant 3 and defendant 1 on the ground that 
.^'there' . has not been a proper administration of the estate of 
'Byramji ; but they must bring a suit for administration claiming 
proper relief on behalf of all creditors; Bmjorji v. 

'The: present, suit is brought' by the plaintiff's in their own interests 
to try the validity of the deed of sale to defendant 1, and as the 
dead is protected by good faith and consideration, the suit must 
fail If any authority were required for that, Alton v. 
already referred to, supports ik We must ■ confirm the decree 


Decree confirmed. 


‘ ; ' Before Sir X. IE JenUns, K.OJ.Mf OMefJnsUee, and Mr. lusUee Batty, 

BEONDIEAM bih LAXMON -(oEiaiJ^AL Befeitdant), Appbllaht, v. TABA 
'v,„ SATA D'AX AND 0Tja:EES:'(0BiaiNAL Plaintiffs), Respondents.*:;, 

LiniiiaHonSnU i$ instituted wheu plalni; iinHented— Plaint presented 
insiiffl^ienthj stamped — Dejldeney suhsepM'ntl/y paid LimitatiO'a Act f JIP 
of 1877% section Jf.-^Cml Procedure Code (Act XIV of 1832), seciiom 
4S and 5i^ Account--- Barred item— Interest not allowed on harred item of 
accounL 

Where a plaint was presented ou the 14th September, IQOO, with an in« 
sufhclent stamp, but the deficient stamp diitj was paid on the IStli b’epfceniher, 

Ileld^ that, for the purpose of limitation, the suit was instittited on the day 
on which the plaint was presented, viz., the I4tli September, 1900, and not on 
the day on -wliich the deficient stamp duty was paid, viz., the 18th September, 

■ ■ 'd;.-:';;;'';; 

Ill an account, interest cannot be allowed on items that are barroci by limit- 
ation. Intere.^ is but an acce^ory, and wdieii the principal is barred the 
accessory falls along v/ith it. 

First appeal from the clecision^ of Eiio Baliddur Lallubliai 
'^Pi Farekh^ First Class .■Subordinate; Judge of. 'Poona. ^-: 

0?he plaiiitifFs sued to recover from the defendant money 
clue on an account, and the lower Court passed a decree in their 
:;;£aTOur'for 5,778-2-0 with interest and proportionate costs* 

The defendant appealed and objected to the Judge^s finding as 
; to : certain items in the account. To. one item. of .Es. 700^'^ dated-' 
the 14th September^ 1897, which the lower Court had allowed 
against the defendant^ he objected linter did) that it w^as bain^ed-N 
by limitation, contending that the suit had not been filed until 
the IStli Septembeij 1900. 

:lt..,.appeared that the plaintiifs presented .the plaint on the 14fch 
September/ 19 OOj on an insufficient stamp and were ordered to pay 
the, .deficient stamp duty^; which they did on the ISth Sep le!:iiber>--'^^ 
1900. d'he defendant contended that the suit was not instituted > 
..that consequently the item of Bs* 700 was 
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barred* The defendant also objected that the lower Court had 
allowed interest on items that were barred. 

Bramo'ii (with Siktrmn S. Baikar) for the appellant (defendant) : — < 
Tlie suit was not legally instituted until the proper stamp duty 
■^vas paidj on the 18th September^ 1900 : section 28 of the Court 
Fees Act (VII of 1870) ; Balharan liai v, GoUncl ; Jainti 

Prasad v. BacJm ; Darga Singh v. Bisliesliar i 

Venhairamayga v. KrishiayyaM'^ Interest on barred items cannot 
•be given. 

Bailees (with Shiv ram V, Bhanclarkar) for respondents 
(plaintiffs) The suit was instituted on the 14th September^ 
1909^ wdien the plaint was presented. Neither the Limitation Act 
nor the Civil Procedure Code declares that a plaint cannot be 
presented unless fully stamped. The Court cannot reject a plaint 
unless the plaintiff fails to pay the deficiency of stamp duty 
within the time fixed by the Court : see section 54 of the Civil 
Procedure Code (Act XIV of 1882) ; Bai Anope v. Mukhaud^^^ ; 
Moti Balm v. Chhairi i Ilwri Ilohui v. N ; Assan 
V. Paihumma^^^ } Smnclra Kumar v. Knnja Be/iary^^^ ; Janahclhavy 
Siihul V. Janlci KoerB^^ No point w-as taken in the lower Court 
as to interest on time-barred items. The defendant should have 
asked for a review of judgment. 

Jenkins, C.J. (after dealing with the objections to certain 
items in the account, continued) ; — To this item of Rs. 700 the 
further objection is urged that it is barred, as the suit must be 
deemed to have been instituted on the 18th September, 1900, 
The plaintiff on the other hand contends that the suit was 
instituted on the 14th September, 1900, and that consequently 
the plea of limitation does not apply. This contest arises from 
the fact, that the plaint wdien presented on the 14th of September 
was written upon paper insufficiently stamped and the requisite 
stamp was not supplied until the 18th September, 1900. The 
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qiiostloB tliprefore arises, wlietlier' the suit was instituted when 

' Section 4 of the Limitation Act provides that every suit 
instituted after the ■period of limitation prescribed therefor 
>should be dismissed, and in the explanoiion to the section it is 
said that the suit is instituted in ordinary cases when the plaint 
is presented to the proper officer. This explanation is in 
Btantial accord with section 4kS of tlie Civil Procedure Code, 
wddeli provides that every suit shall be instituted by presenting 
a plaint to the Court or such officer as it appoints in this behalf. 
In this case the relief sought wms properly valued. The con- 
sequence of the insufficient stamping is indicated in section 51- 
of the Civil Procedure Code, which provides that the plaint shall 
Ijc rejected if the relief sought is properly valued but the plaint 
is written upon paper insufficiently stampeeb and the'plaintiff on 
being required by the Court to supply the requisite stamp paper 
within the time fixed by the Court fails to do so. Therefore the 
power of rejection does not arise merely because the plaint is 
written upon paper insufficiently stamped j there must be the 
additional circumstance of a failure on the part of the plaintiff 
to supply the requisite stamp paper wdthin the period fixed. 
Admittedly no such failure has occurred in this case ; the requisite 
stamp i)aper was supplied within the time fixed by the Court. 
Therefore it cannot be said that there has in this case. been a 
legal rejection of the plaint. 

But then it is said that there has been no such presentation of 
the plaint as is necessary for the due institution of the suit. But 
. neither the Limitation Act nor the Civil Procedure Code oidaibm' " 
,:;Or implies that in the absence of a sufficient stamp there can 
no presentation , on . the contrary the very power to reject ' 
bestowed by section 54 of the Code implies that the plaixit lias : 
been presented within the meaning of section 48 of the Civil 
Procedure Code and section 4, of the Limitation Act, This view 
is no doubt opposed to that entertained in the Allahabad High ' 
-Coprfc (see Balharmi Mai v. Qohmd Maih Tiwari^^^ ; Jainfi Frssml ' 

(3890) 12 AIL 129. 
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V* B'aolm SiitgU’^'^; and Durga Singh v. Bishesliar "but it 

is ill accord with tlio decisions of the Oalcntta High Court (Moii 
Sahu V. Chhatri and H'uri Mohmi y« Namwldid^'^) and is 

supported by the cogent reasoning of Mr. Justice Siibrainania 
Ayyar in Jssan v. PathummaS^^ In this Court the point is 
uncovered by authority and in the circumstances we hold that on 
a true reading of the Limitation Act the suit was instituted for 
the purposes of limitation on the 14tli September, nor is this 
conclusion disturbed by anything contained in the Court Fees 
Act'; see sections 6 and 38. 

Next it is objected that interest has been allowed on time- 
barred debts. This seems to be the fact and we think the objcc"*- 
tion is well founded. The interest is claimed not by virtue of 
an independent contract for its payment^ but under Act XXXII 
of 1839 which provides that upon all debts or sums certain 
payable at a certain time or otherwise^ the Court before which 
such debts or sums may be recovered may^ if it shall think 
proper^ allow interest to the creditor. J3ut this does not authorize 
the allowance of interest where the debt on which it is claimed 
is irrecoverable. Interest in cases like the present is but an 
accessory^ and when the principal is barred the accessory falls 
along with it : Hollis v. PahierS^^ Therefore so much of the 
claim must be disallowed as is made up of interest on principal 
sums now time-barred. As the parties cannot agree^ this amount 
must be determined in execution^, and then must be deducted. 

The decree must bo varied accordingly. The costs of appeal 
will be in proportion. 

, Decree varied^ 

' ■ W (1893) IS All. 65. 

(2) (1898) 21 AIL 218. 

(3) (1B92; 3 9CaU 


(4) (1892) 20 Cal. 41. 

(5) (1899) 22 Mad. 494. 
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Before Mr, Jmtica Bait^ and Mr» Justice Starling, 

BALVANT BABAJI DHONDGE (original Plaintiff)? ArrFLLA^'T, 

' ■ , t?. ' HIEAOHAND GIJLABCHANI) GUJAR ■ (obiginal;: ' h'"' 

BErENDANT), RESPONDENT."^ 

Execution salc—Certificaic of sale rot conduswe as to the ^y^'ogieHij sold 
ui execution sale — Civil Brocedure Code (Act IXIV of sections 

A decree on a mortgage directed that the ^vllole interest o£ five brothers in the 
mortgaged lioiiso should be sold. The proclamation of sale stated also that tlio 
Tv hole interest in the house was to be sold. The sale took place and the pkintlif 
v.'as the purchaser. a mistake, however, on the part of the officer in charge 
of the sale, the memorandum of sale, tlic certificate of sale and the receipt of 
possession passed by the plaiiitiil; omitted to mention the names of four of 
the brothers and erroneously stated that the interest only of one of them had 
been sold. The defendant subsequently obtained a money decree against some 
c£ the other brothers and, in execution, sold their interest in the house, 
purchased it himself and took possession of a part of the house. Tho plaintiff, 
theronpon, brought this suit to eject him. Tho lower Appellate Court dismissed 
the suit, holding that in ejectment tho plaintiff v/as bound to ghe strict proof 
of his title and that the certificate of stile was conclusive evidence of the property 
which had been purchased by him. On appeal, 

Meld, reversing the decree of tlie lower Court, that tho plaintiff was entitled 
to a decree. The certificate of sale was not conclusive as to tho property wdiieh 
had been imrchased by the plaintiff. Tho property offered for sale and bid for 
by the plaintiff was the property ordered to be sold and proclaimed for sale. 
.‘What was sold to the plaintiff was the interest mentioned in the Courts order 
and proclamation, and the sale of that property became absolute by the order 
which confirmed tho sme. 

Second appeal from the decision of F, 0. O. Beaiaaii, District 
J udge of Poona, reversing the decree of L. G. FernandeZj First 
Class Subordinate Judge. 

Suit by the plaintiff for posses.sioa of a house purchased by 
him at an execution-sale. 

llllffie house in question had belonged to one Ramji Manq, who 
died leaving a widow, Bhagubai, and five son.s, viz., Yashvant, 
Dada^piiondu, Baburao and Santram, of whom the last three 
were minors. After EamjTs death, his widow Bhagubai and the 
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eldest' S 0 ii: Yaslivant^ acting -as managers of tbe family^ mortgaged 
'/;:.v't}ie'>lioose^witli^p to Babaji Islivar^ tbe plaintiffs father^ 

for Es. 1,000, Babaji subsequently sued the widow and the five 
sons on the mortgage and obtained a decree against all of them 
in tbe First Class Subordinate Judge ^s Court at Poona on the 
12th April, 1894. The decree directed a sale of the house in 
default of payment of the mortgage-debt* Default having been 
made the plaintifi’ applied for execution of the decree against all 
the defendants in that suit and a proclamation of sale of the whole 
house was issued. The lildv ydd (memorandum of sale), however, 
drawn up by the bailiff in charge of tlie sale, erroneously stated 
that it was the right, title and interest of Yashvant in the house 
that was to be sold. At the auction-sale the whole house was 
purchased by the plaintiff (the son of the mortgagee, then deceased). 
On the Sth November, 1S95, the plaintiff was put into possession. 
The certificate of sale and the receipt passed by the plaintiff 
followed the lildv ydd (memorandum of sale), and, although 
describing the whole property, mentioned only the right, title 
and interest of Yashvant therein as the property dealt with. 

On the 12tli November, 1895, the three younger brothers 
(Dhondu, Baburao and Santram) applied to be restored to 
possession, alleging that Yashvant was not the solo owner and 
that only his right, title and interest had been sold. Their 
application was rejected on the 14th January, 1896. 

Meanwhile, the defendant in this suit obtained a money decree 
against Bhagubai (the widow) and Dada (the second brother) in 
the Court of Small Causes at Poona, and in execution of his decree 
lie attached the house in question aajd at the sale purchased the 
right, title and interest of his judgment-debtors therein, and 
took possession on the 19th January, 1897, by removing the 
lock which had been placed on the door by the plaintiff. 

The plaintiff^ therefore, brought this suit for possession and 
damages. 

The defendant contended that the plaintiff was entitled only 
to Yashvantis share (viz. one-fifth) of the house and that his suit 
should be for partition onlj?'. 

The Subordinate Judge found that the plaintiff had proved his 
title to the whole house and passed a decree accordingly* , . 


Baxtaxt 
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''On appeal by tlie .defenclantj, tlie Judge reversed the decree* 
He' Held that i'n an ejectment ' suit the plaintiff iiinst be held to 
'' strict fjroof of his title : that in this ease the proof of his title 
rested on the sale certificate, and that iiiasimieh as that certificate 
showed a purchase only of Yashvant’s' interest in the house, the 
plaintiff was not entitled to eject the dofeiiclarit» He, therefore, 
dismissed the suit. 

In his judgment the Judge said : 

The defendant appeals on the ground that the plaintiif innst be strictly 
limited to the title he is able to prove. That title, ho 'contends, is the sale : 
wrtificatCj and nothing* else. Ho relies on section old of the Civil Procedure 
Code and cites Uvo cases (22 W, ih 40S ; 15 Chd. 546)^111011, though not directly 
in point, do emphasize the importance of the sale certificate as the' primary 
source of a purchaser's title. Now, altliougli I think that the judgment of the 
lower Court gave eifect to what is probabl}" the justice of the case, yet I feel 
obliged to admit that the point takcii by the appellant is good and must prevail. 
It may bo a liarcl case for tho plaintiff, but hard eases make bad law. it appears 
to mo indisputable that ill a suit for ejectment, the pbdiiiiif must rely upon 
wdiat title lie can prove, and that 'where the suit is of this nature, his title is hkSi 
sale certificate. Jf that sale certificate contains a misdescription, tho plaintiff ' 
ought to have seen to getting it corrected in time. But can it be said that tho 
sale certificate hero does contain a misdescription f It is in agreonient with the 
sale ytldj and whetlier or not the bailiff misunderstood his instriietions and failed: 
to sell all that ho ought to have sold, the sale ydd which ho makes at the time on 
the spot probably does record accurately what he in fact did. 

In this view of the caKse although I think that the jil'dntiff was entitled to 
have jrad the entiro interest sold, that he intended to have had tli© entire interest; 
sold, and that the Court would have supported Iiirn In that inicntioii had it b«*en 
disputed, yet now he has only Ills sale certificate bj^ wliich to prove his title, and 
that sale certificate does not prove the title uxdoii vvliich alone (he decree of the lower 
Court could be sustained. I must? therefore, allow this appeal and dismiss tlio 
:Suit of the piaintifLh But feeling as I do that while lie is teclroicallyvwu'oiig he 
has substantiai justice on his side, I direct that each pai-ty bear his own costs 
throughout. 

:,,:;:;V;;The- plaintiff preferred a second appeaL 

Mci^Inidev B, C7iauba I (md Famycm if. Samarih) for tlie 
appellant (plaintifi) Tho Court below was wrong in holding that 
the certificate of sale was the' plaintifffs soJe and conciiisive ; 
deed. ^ We contend that in order to deterniine Iiis title, that is, the 
interest lie, purchased, the other documents iu the case, tlfc > 
decree, the order upon Ms application for execution aud the pro- ' 
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clauiatioii o£ sale, Eiusfc be taken into consideratioin 
obtained by tiio plaintiff directed that the whole house^ that is, the 
iiitiirest of all the defendants in that snit^^ viz., Bhagiilmi,; Y 
vant and his four brothers, should be sold. . The order on plaiiitifits 
application for execution was to the same effect. , 'The proclama- 
tioii of sale also stated that the wdiolo hoiisenvas* to be put up for 
sale. Therefore the understanding was thoi the whole house was 
to bo sold. It was sold and plaintiff bought it, and having done 
so and having paid for the entire interest in the house, he 
is now entitled to possessm^^ of the whole: Mahahir Fers/iacl v, 
M oheslmar ; Nanoini v. Mod/imi 3IoIwfF ^^ ; Bltaghiii Pcrsliad 

.Y,' Gpja KoerP^ The certificate of sale merely shows that the 
"Bale, :|}i:oceediiig‘S had cojne to an end on the clate^ rnentioiied 
therein ; that the transaction had become complete . and, , the 
property had vested in the purchaser : section 316 of the CMI' 
Procedure Code (AetXIY of 1882), It is a ministeiial act of 
Ooiirtj and not a judicial determination of title : Vithal Jananlan 
V* Vitkojirav FuMajiravM^ A mistake committed by an ofiicer of 
the Court conducting an execution sale cannot alter or nullify the 
effect of the decree and the contractual relation created by . the ,: 
■proclamation of sale framed in terms of the decree and the order>^ 
for sale. 

After the plaintiff* purehaseil the house, Yash van t^S' three 
brothers, -whose names were not mentioned in the nienioranduin of 
sale or the certificate of sale, applied to the Court to be restoi’ed: 
to possession of the house on the ground that their interest therein 
■Was not affected by the sale, but tbodr application was rejected. 
This shows that what was intended to bo sold and was actually 
sold and purchased l)y the plaintiff* was the interest of all the 
defendants and not of Y ash vant only. 

: 'Ganpat S.Ilao for the, respondent (defendant): — AJtlioiigh it 
,niay' have been the intention to sell the interest , of all the'': 
,de,fendaiits, yet what was actually sold at the auction sale was thO ' 
interest of Yash vant oiiljn The sale of that interest only having 
been co-nfirnied and a certificate to that effect having been issued 
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by the Courts the ^ plaintiff cannot now eonteiid that Iie-pnrcliased 
the riglitj title and interest of Bliagubai^ Yaslivant and liis four 
brothers, ' It is the .certificate of sale that is the muniment of 
plaintiff^s title. If there was any mistake in the sneuiorandmii 
of sale and the certificate of sale, the plaintiff ought to have got 
it corrected. Until that is done the plaintiff has no remedy. 
Even the receipt for possession passed by the plaintiff* shows that 
he acquired the interest of Yashvant only. When the defendant 
purchased the house in execution of his Small Cause Oouid 
decree, the right, title and interest of his judgment-debtors, 
namely, Bliagubai and Dada, were not affected bj/" the plaintifFs 
purchase. The fact that the application of Yashvants three 
brothers for restoration of the house was rejected cannot affect 
tlic clefeiiclant, because he was not a party to that proceeding. 

The plaintiff’s certificate of sale is conclusive against him ; 
MoohliyOi Iltiruckraj v. Earn Lall ; Lalla Blssossiir v, Boolav 
Chancl^'^'^; General Manager of the Raj Durhangah v. Maharaja 
Kumar Earnajmt Singh 


Bativ, J,:—The lower Appellate Court has stated the facts of 
this case as follows : 

Tho pUintifi; in this case liad obtained a decree against all the live brothers ; 
his davJcMst was against all five brothers. The proclamation of sale annoiineed 
that the conaplete interest in tho house, subject to the mortgage, was to be .sold, 
but that, when the bailiff made the sale gai, he recorded that only the righS 
title and interest of Yashvant (the eldest brother) was being sold. The confir- 
mation order repeats the terms of the sa'e gad ; so cloos the sale gad and tho 
(possession) y'H. The plaintiff was jnit in possession of the whole hanse. 
There was a miscellaneous application by throe of the brothers objecting to tlio 
result of tho sale, bnt this was rejected. Tho d0:fen:lant then sold tho right, 
title and interest of his debtors (tho mother and one brother) and took possession 
of the house. 

On these facts the lower Appellate Court held that the plaintiff 
was bound by tbe misdescription in the sale certificate, and 
reversed the decree of the Court of first instance. In effect tho 
lower Appellate Court has held the certificate of sale the sole and 
conclusiv* evidence of the plaintiffs title as auction purchaser, 
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notwithstandiDg that it is in conflict with the decretal order^ the 
order OB the darhlicist for the sale and the proclamation of sale. 
The plaintiff has appealed against this decision. 

There is nothing in section S16 (and nothing has been pointed 
out in any other part of the Code) which makes a certificate of 
sale conclusive as to the property sold. It is a significant fact that 
the words in section 259 of the Code of 1859 (Act VIITof 1859}, 
which gave a certificate of sale such efiect, have been omitted in 
the present Code. That section required the Court to grant a 
certificate to the person who may have been declared to be the 
purchaser, to the eflect that he has purchased the right, title and 
interest of the defendant in the property sold, and declared that 
such certificate shall be taken and deemed to be a valid transfer 
of such right, title and interest. The Legislature, in advised- 
ly abstaining from reproducing these words, has apparently 
deprived the certificate of sale of the effect formerly given to it, 
and has left the question of what property lias passed to be 
determined by the actual sale itself or, in the words of the Piivy 
Council, by what the purchaser has bargained and paid for/^ 
The certificate is, so far as regards the parties to the suit and 
those claiming through or under them, determinative as to the 
date from which the property actually sold vests in the purchaser, 
and section 317 renders it also practically determinative, in the 
absence of fraud or the like, as to the identity of the purchaser, 
Neither section gives it operation to determine what has been 
sold. Section 316 requires that a certificate shall be granted 
stating the property sold. That is to say, it is the duty of the 
Court, not to determine what proper^ is to pass by the sale, but 
merely to record the already accompli>shed fact of a transaction 
that has taken place and to state what has been sold. The 
Court has no power to do more or to alter the fact of the sale 
which has actually taken place. Its action in granting the 
certificate is ministerial and not judicial ; Vithal Janarckm v. 
Vii/i oj'i ra v Ftiilaj 

The sale is a trausaebioii, and consists, as all contracts do, of an 
offer and acceptance. The offer is made by the Court exercising, 
in the place of the judgment-debtor and on behalf of his creditor, 
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the disposing; power "'■whicli' the judgment-debtor had over the 
property. This offer is advertised or published by means of the 
proclamation of sale^ which section 287 requires to specify the 
property intended to he sold. An advertisement of this nature 
is an offer to such person as shall fulfil the required conditions 
as to the highest bkl^ deposit of 25 per cent, of purchaseniioney 
and punctual payment at the prescribed date and other prescribed 
conditions : and so far as concerns the identification of the 
'. property to be offered for sale, it is the only declaration whicli is 
authorijsed or required. The provisions of sections 287^ 289 and 
290 lay considerable stress on the importance of due publicity 
being given, to this notice of the intention as to what is to bo 
solely and the Code recognizes no other intimation on the subject. 

It is urged that the lildv yeW, said in this case to have been 
prepared by the bailiff; was a document required by rules 
framed under section 287 of the Code. But such rules are at 
most directory for the guidance of the Courts in exercise of 
their duties^ and could not either 'supersede the provisions of the 
' Go.de or impose duties of enquiry iipoii; o:r otheiuvise affect;, the 
rights or responsibilities of the outside public. 

The case of Qowree Kimml Snmi Chmclcrf^'^ relied on by" the 
lommr Appellate Court, was one relating to a sale held in 1859 
unci apparently subject to the Code of that year. Its effect^ morii- 
over^j is to declare that a purchaser^ receiving a certificate going 
beyond the order for sale, cannot avail himself of anything in 
the certificate beyond the order. Tlie case of Prem Climul Pal 

■ Pnfwkna ' also, cited by the lo’vver Appellate Goitrt^^ 

appears to have turned upon the coiistriiefcion of section 54f of a 
Bengal Act {XI of 1S59), except so far as it held sectioji 316 of 
the Code conclusive as to the date from which the title vested. 
For the respondents, the case of Mooldfa Hnniekraj v. Emu 
which appears to have been decided under the Code of 1859, and 
which dealt only with the iiiisconstniction of the certificate 
based on inferences from irrelevant documents, was relied on. 
■The case of Lalla Busessm' vi PoolOfT Clumfip^ also relied on by 
the r^espondentj appears to be another decision under the Code of 
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1859^ and therefore ruled that the Courts according to its sale 
certificate, had expressly sold the rights and interest of the 
jiicigmentrdebtor alone. 

Again, it is urged for the respondent that even supposing the 
actual sale was^ by the order of the Court directing it and 
according to the proclamation, a sale extending to the interest of 
all the five broth, ers, yet the Court confirmed only the sale of 
■ Yaslivant’s interest ' A referencej liov/ever, to sections SI 2 and 
' 814: shows' f hat it is actual sale >wliich the' Court confirms^ 

■ 'and not any transaction which by inadvertence, fraud or 

■ ^ collusion may have been described in any reference to the sale 

in a document subsequent thereto® For section 312 
.'requires that if no application be made under section Slip or if 
b;,; any;, such be .made and disallowed, the 'Court shall an order 
confirming the sale as between the parties to the suit and;, the' 
v;:.:i;:;pU3:ich purchaser of' the Interest ; of .one';. bf 

tlie parties is therefore bound by the sale confirmed, and, if the 
'SbJe.'dY has been. confi.rmed, cannot avail; himself;: 'bf 

anj^ misstatement in a. subsequent document which piuqoorts to 
:;::;':;yary;;the transaction confirmed. ■. The real question in such' case,'-" 
;;;;::uhder';the;present Code of Civil Procedure, seems therefore 'to bo ' 
;:; #hat,.w,as. the sale, A what was bargained and paid for, and that; ' 
:;';;;ihust;depend not on erroneous statements .of ‘ what ' was offered, 
lor >sale, but on what was actually offered for. sale and bid "for. 
What was offered for sale: was determined by the order of the 
' Court and the proclamation, and if the order has been carried 'out;'.; 
and the property sold accordingly, that sale and nothing else must 
be taken to have been confirmed, Avhatever wmrds of description 
referring to the transaction, may. have ..been, inserted in the order 
coiifirin;mg it or in the certificate stating it. There is no allega- 
tion that there is evidence, nor is there any finding, in this case 
that the propertj^ ofiered and bid for was anything but the 
property ordered to be sold and proclaimed for sale ; and I 
therefore think that the property sold to the plaintiff was the* 
interest mentioned in the Court'^s order and proclamation, and 
, that ' the sale of that property became absolute by the order 
which confirmed the sale. , The result will be that the decree of 
i‘ the lower .'Appellate Court must be;re versed and "that of the Court' j' 
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, o£ first iastanc© must be restored with costs on the defendant 
aifir^ghdufc ^ 

Stabling, J.: — ^In this case, under a mortgage dated 28th 
July, 1901, one Yashvant and his mother Bhagu mortgaged the 
house in suit, which belonged to the family of which they were 
members, consisting of Yashvant, his mother and four brothers. 
Plaintifi’s father sued the whole family and got a decree against 
them for the sale of the whole house. Plaintiff applied for 
execution of the decree against all the defendants in that suit, 
which was granted, and a proclamation was issued for the sale 
of the whole property against all the defendants. The plaintiff 
purchased the property. Although the order for sale and the 
proclamation were in respect of the w’holo house, yet tlie Hldv 
ydcl prepared by the bailiff mentioned the name of Yashvant 
only, and in the order for the confirmation of the sale and the 
certificate of sale, although the whole property was described, 
yet at the end thereof appeared the words “ right, title and 
interest of Yashvant therein.” On the strength of this, throe 
of the brothers applied that the plaintiff might not be put in 
possession of their shares, but the application was refused and 
the plaintiff was put in possession of the house, which he locked 
up. Subsequently the defendant brought a suit against the 
mother and one of the sons other than the three last mentioned, 
and obtained a money decree against them, on which he attached 
and sold their right, title and interest in the said house, which 
he purchased himself. In execution he was put in sole posses- 
sion, the plaintiff’s lock being taken off. On this the plaintiff 
brought this suit. • 

The solo question in this appeal is the interest which the 
plaintiff took in the house by his purchase thereof under the 
mortgage decree. There is no doubt that the decree gave him 
the right to have the whole house sold; the proclamation, 
announced to the world that the Court was about to .sell the whole 
house, and what the Court offered for sale the plaintiff purcha.sed. 
That the Court thought it had sold the whole hou,se is evident 
from the fact that it disallowed the application of the three 
brothers to prevent possession being given to the plaintiff. The 
question to be considered fe whether the insertion of the words 
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. rights title and interest of- Yaslivant'’ in the confirmation 
of sale and the sale certificate necessarily limits the interest 
actually purchased to that possessed by Yashvant in his own 
idght. It seems to me that there was gross carelessness^ at the 
least, in the bailiff who made out the lildv and in the clerk 
or clerks who prepared for the signature of the Judge the order 
confirming tlie sale and the certificate of sale^ in not following the 
terms of the pi’oclaniation of sale ; and I might suggest that it 
would be well if the Judge himself, when signing such important 
doeaments as these, were to take the trouble to see that the 
property described in the documents he signs corresponds with 
that proclaimed for sale* On the Original Side I hare never 
signed a confirmation of sale without seeing that the description 
of the property therein eorresponrled with that actually put up 
for sale* 

Can, then, the words right, title and interest of Yashvant 
be held to include the whole of the property ? Following the 
principles of the rulings in the Privy Council, I am of opinion that 
they can. Those words convey nothing in themselves : surround- 
ing circumstances must be looked at to see what their extent is. 
In the present case the mortgage was by Yashvant and Bhagu 
only, the former being the eldest member of the family, yet the 
Court held that they had the right and were entitled to bind 
the whole family. Of course it was Yashvant’s act, as the eldest 
male member of the family, which bound them. Farther, looking 
to the fact that the Court evidently intended to sell the interest 
of the whole family and the plaintiff to purchase the same, I am 
of opinion that what was described under the terms right, title 
and interest of Yashvant was what the Court had already 
determined had been validly mortgaged by his act, and con- 
sequently what the plaintiff purchased and that to which he was 
entitled under the certificate of sale is the whole house and 
nothing else. Under these circumstances, the defendant pur- 
chased nothing by the sale under his decree, as the defendant 
in this suit had nothing left in them to sell. 

The appeal must therefore be allowed, the decree of the lower 
Appellate Court reversed and that of the Subordinate Judge 
restored with costs. . - 

, ■ Decree Teversed 
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Siiiilli-'® (fLMmim), 

' 1003^ Comp(mi/---Kegltgence in eonstrucUon of mil wap — ml for rlmnage 

Flram 10 io Innfl hp oaming toator to jloofl it — In-llan jlaiJwap.s' Art {lA of 1S90), 

^ •' *. sedlo'iiff 7‘t2—Aoti)ig in etccess of ^tatufojyj powers in oo'ti-^trncHon p/ ralh 

wap-SnU for demages, 

Tho doforidaiit?^, hy tlio negligent construction of a. raih^’-ay made in exorcise of: 

• tl)oir ■po'-vora tindor the India.n Eailways Act (IX of 1890), caused tlio plaintiit's 

, ' land to be iloodod In the rainy season and conseqiieiit:.\y darnagod. That Act 

pro\'iues that a suit sliaH not lie to recover comxxuisatioii for damage caused 
' , by tlie exercise of tbo powers thereby conferred, but that tlie amount of B\ieli 

comx‘)Gnsation slirdl be dotcoinined in accordance wildi. the Land Acquisition Act, 

illlg ■ ' ■ ■■■ ■ " ; t'; ■ ' '' t 

’ Ildtiy it bohig siiown that fcho defendants bad exceeded or abused their 

statutory pow^us, that (ho x)iaintiff’s remedy was by suit foi‘ daiunges, and not :i;or 
compensation nnder tlio Act. 

Statutory powers under such an Act arc to be oxerclsed with, ordinaiy care 
and sbill and vriili samo regard to tho x>roperty and rights (sf others: they are 
granted on tho conditioin somotinios expressed and somotiirios understood — 
exq)ressed in the Eailu'ivys Act of 1890, ])ut if not expressed alu^ays understood— 
that tho undertakers ‘‘slialldo as Uttle da^nago as jrassible in the exercise of 
' ' their statutory powers.” 

Latcrence v. Great Northern Maihvap Companp.d) Broadhmt v. Imperial 
Gas Conipanpp) Ba(j7i>all\\ London and Norili’-TFesiern, Itaihoap Companpp) 
Michet V. MetropdUan MaiVwap CompemvN^^ and GeddU v. Froprietors of 
tho IJann Itcservoir ("') referred to. 

||||;i t:: ■ ' Appeal from a.decree|,(l^fli .February^,, 1900) of the 

at' 'Bombay^ which affirmed with modifications' a decrae: 

of the Subordinate Judge of Ahmedabad in fixvonr 
of the respondent in a suit in which he was plaintiffi;-;: 
liiifciL: for damages for injury alleged to have - 

. . been caused in 1894, 1895 and 1896 to the plaintiff’s fields by thd 

|i|ii||||i.;:fifgligeDCe of 'the defendants in 'the constmetion and worMng of 
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tlie Viranagaiii-Melisana Railway, which was owned by the first 
defendant, the Gaekwar. of Baroda, and had since it was opened , 
been micler the control and iii'anagement of the second defendan.t, 
the Bombay Baroda and Central India Railway. 

The plaint, filed on 17th June, 1897, alleged that the plaintiff 
was owner and occupier of certain fields near and in the village 
of Kokta under Viramgam ; tliat the Gaekwar of Baroda in or 
about 1S91 caused to be constructed and opened for traffic a 
Railway line between Viramgam and Mehsana, a portion of 
which line ivas on an embankment and lying W'ithin the village 
of Kokta ; that the second defendant had worked and managed 
the said Railway li^^^ under an agreement of i7tli June, 1893, 
made between the Government of the Gaekwar and the second: 
defendant'; that in the course of constructing the Railway the 
defendants made on each side of the embankment between 
Dabhla, some four miles north of Kokta, and Kokta, excavations 
or burrow pits, from which to supply dlie earth necessary to 
make the embankment for the line; that the burrow pits when 
first made had divLsions of earth between them, but from the 
neglect or other acts or omissions of the defendants, such divi- 
sions wore removed or destroyed or washed away, so that such 
burrow pits formed continuous water-courses or gutters on each 
side of the embankment, extending at least from Dabhla to 
Kokta, down which in the rainy season the -water flowed ; that 
prior to the coiisti’uction of the said Railway, during the rain.y 
season, the surface water from the villages of the first defendant, 
the Gaekwar of Baroda, in the Kadi Pargana, lying to the north 
of Kokta, passed westward from Kariaua to Ciianothia and thence 
away to the west and never reached Kokta, but after the con- 
struction of the Railway embankment which ran between 
Ghanothia and Kariana, and in consequence of the insufficiencj?' 
of the culverts and waterways provided by the defendants, and 
in consequence of their negligence in permitting the fonnation 
'of the gutters, the flow of , such surface water had been 
■altered md it now was discharged and overflowed on to the 
plaintiff’s fields at and near Kokta ; that in consequence of the 
flooding of his la'iid the "plaintiff had been compelled to relin- 
quish some of his fields, had. had to sell others at small prices, ' 
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and the remainder had for the most part 1:)ecome incapable of 
cultivation and the crops raised in them, had suffered material 
damage. 

The plaintiff therefore claimed as damages Es. 29^05 0^ and 
prayed also for.- an' injunction and decree directing the : defend-' 
ants do make ■arrangements .by Avliicli the rain-water in,: the : 

: m should pass by Kariana to the west as it formerly did : 

and sliould not cause iiijary to the plaintiifts fickls. 

The deiendauts^ in their written statements, denied the 
plaintiff's allegations as to the damage and put him to proof of 
them. TJicy also pleaded that if the plaintiff has suffered any 
damage he should have proceeded in accordance with the pro« 
\isioiisof the Indian Railways Act (IX of 1890) and not otherwise, 
and that the suit wmsiiot maintainable ; that under the provisions 
of section 10 of the said Act the plaintiff wns:ydebarred.yf^^^^ 
bringing his suit ; that if the plaintiff had suffered any damage^ 
such dajiiage could have been foreseen, and should have been 
assessed under the provisions of section 10 of the said Act, and 
the Land Acquisition Act (X of 1870) ; that any damage was 
caused by the heavy rainfall, and that such rainfall being due to 
the act of G-od, the defendants w’ ere not liable ; that the suit 
was barred by the Indian Easements Act (V of 1SS2); and that 
the line of Railway having been constructed wnth-all such 
accommodation works as in the opinion of the Governor-General 
ill Council ivere necessary and sufficient under the provisions of 
the Indian Railways Act (IX of 1890), section II, the Court had 
no jurisdiction to grant an injunction or pass a decree as claimed 
by the plaintiff. , 

The issues raised these defences. 

The Subordinate Judge of Ahmedabad found that the damage 
.had been caused to'the plamtifife fields by the iiegiigeiit and 
careless , construction and management of the Yiramgam- 
Mehsana Railway, and -by the burrow pits that had been :ma(lo ■ 
to supply earth for 'the embankment having been peroiittcd' to .■ 
:::|p|uie,ehann the water flowed sou tli wards; ^ 

and "held that the plaintiff 'wa-s not debarred by any provisions of - 
the said Acts "from maintaining Ms suit. He gave the plain tiff‘ 
a, decree ' for Rs, 17,5,07-6-8 and ordered that tlm defendants 
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raise, a. constriietioii on tlieir line to 
.,'4iie' north . of Kokta^.ancl 'make the necessary arrangements 
to prevent the water going to the gutters^ side-cuttings and 
trenches of the Eedlway^ and flooding the plaintifif s land. 

From that decision the defendants appealed^ and the High 
Court (Parsons and Fianade^ JJ.) varied the decree of the Sub- 
ordinate Judge only as to the amount of damages;, giving a 
decree for Es. 12,132. In other respects they confirmed the 
decree of the lower Court. 

As to the question that the suit was not mamtainaule. the 
High Court said : 

ParsoitSj J. : — The next objections takoiij on behalf of the cierendants, are 
based on sections 10 and 11 of the Eailways Act. It was argued that compen- 
sation should have been asked for under section 10, and that the present suit 
will not lie. The answer to the argument depends on the answer to be given to 
another question, namely, in doing what they have done in tlie present ease have 
the defendants been exercising the powers conferred on them b}?- either section 7, 
section 8 or section 9 of the Act ? Sections 8 and 9 have no application and can 
bo disregarded. Section 7, clause (a), gives the power to make embankments, 
culverts, &c. Eo compensation, however, has been awarded in respect of the 
exercise of these powers. Clause (7>) gives power to divert and alter the course of 
rivers, brooks, streams or water-courses, or raise or sink the level thereof in order 
the more convenientb/ to carry them over, or under, or by the side of tluj .Railwa}'. 
The defendants have not exercised those powers, bee.a,nse, as found ].)y tlio Rub- 
ordinato Judge, no water-course exists, and it is the flow of surface water only 
that has been obstrncted and diverted. Even, how'ever, if it bo assumed that 
the course of flow of tliis surface water from Kariana to Ohanothla ami 
ihenco we.stwuu'd amounted to a water-course, I .fail to see ho'w the act of the 
defendants in allowing tins water to flo-w for some four miles by tlie sides of 
their lino and then discharging it on to the la^id of the plaintiff can be sfiid 
to have been an exorcise of the pow'er coivferred by this clause. It was evi- 
dently not the intention of the contractors of the line to so divert the fknv of 
water. Tlioy intended that it should flow, as before, to the 'west, and for that 
p-arposo they made a culvert in the embankment at Dabhla. This apparently 
answered its purpose, because for some years we find no complaint was made, 
and the water was not turned south. The cause of the diversion evidently 
was the negligence of the defendants in allowing the excavations on the sides 
of the line that had been made to supply earth for the ombankn:cnt to become 
channSs for the water to flow southwards. Had it not been for tins negli- 
gence, it is clear, as I have before said, that all tho water that had actually 
passed through the - culvert would have pursued its original course, and 
although there might have been m accumulation of \Yater on the east o£ ■ 
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ilie lime,' that, timleBs very large, ^’^yomld not have fiom^ecl down south. Again 
section 10 cam only ha applicable to damage which w-as the result of the exei'clse 
of the powmrs and coiiM have been foreseen. Here tlie power oxercised vras 
the erection of an embankment and the making of a culvert. This did no 
injury. It might reasonably have been supposed that the ciih'ert had been 
made sufficiently large to carry off the water. Tlie chief, if not the sole, cause 
of tlie injury, namely, that the side trenches w^ere allowed to become water- 
courses, was quite unconnected with the exercise of any power coiiPerred by 
section 7 and was the result of negligence, that could not have been foreseen, tlae 
mischief probably growing Averse only gradually year tiiter year. 

I am, therefore, of opinion that the present is a case in avIucIi the plaint i 11“ 
could not have asked for any compensation under section 10, and that the suit is 
not barred by it. 

It is a little difficult to understand the ground of the objection token, that; 
the suit ATonld not lie having regard to the terms of section 11 of the Act. That 
section says tli«at a Eailway administration shall make such accoinmodation 
works ^ as Avill, in the opinion of the Governor-General in Council, bo suffi- 
cient at all times to convey AA^ater as freely from or to the lands lying near, 
or affioctod by, the Eailway as before the making of the BailAvay, or as nearly 
so as mar be.’ There may be force in the argimiont that the hiAV has thus 
left it to the Governor-General in Council to decide upon the sufficieiicy of 
the works to he erected for the purpose specified, and that the person, 
whose lands might be aiTected by insufficient Avorks, .must apply to that 
authority for redress and could not sue in a Civil Court either for damages 
for Avhat he alleged to bo the result of insufficient accommodation, or fur a,u 
order directing additional Avorks to be constructed ; but this argument dearly 
cannot apply to the plaintiff. Tho jmrpose stated in the section for which 
the works are to be constructed is to convey water as freely as before from, 
or to, certain lands, and tho aggrieved person is the owner of those lauds. 
The lauds of the ijlaintilT, before the making of this liaihva,y, had the vrater 
ironi, Kariana conveyed neither to, nor from, them. He coiihl, thercfui'e, 
have made no application in respect of them. There is no provisam in tho 
Act for recovery of compensation for damage caused by ilio construction or 
non-constriictioii of the works enumerated in this section. If, therefore, 
persons, Avho oAvn lands other than those mentioned in tlie section, are injurccl, 
their remedy' must be tJae ordinary one by^ suit, and there is nothing in the Act 
which bars this remedy, still less can there be any bar to the pres(.mt suit, 
in Avhich the plain tiii alleged and has proved injury, not .so much by the 
construction or non-construction of accommodation w'orks as by the construc- 
tion of the EailAA'ay' line itself generally, and es|)ecially' ly the negligence in 
that the line was allowed to become a channel for discharging on to laud 
Avater which, before the e@nstrncfcion, never came near it. 

..^Eakabji, L j"~The fact of negligence being thus piwed, the question of 
law, whether plaiiitlft ^ was entitled to brlngthissuitfordamagesandiii|iiuc** 
tiens, has_^ne3it;to he'''C0nBMere'd. Tt is quite plain that, 'if there had, beoir no' 
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■ and tlie, .injury. Iiacl-''b3.eii, .tlie unavoidable result .of ' tbo" 
propor exercise, by tlie Hallway Company^ of the powers vested in it by law, 
the d.crenda'iits would have been protected from any civil suit, even if claiiiage 
jiad resnhed fro-in the exercise of that power. Section 10 of tlio Act express!}’- 
]vrovides tliat as little damage as possible slionld be done in the exercise of 
pow'crs conferred by sections 7, 8 and 9 and that a suit sliall not lie to recover 
compensation, and phdntiil’s remedy wmuld obviously be to apply to the Gov- 
ornoi'- General in Council, who alone is vested wdth control over lliose matfcoiu 
If special or larger Jieeoirnnodation works were needed, that relief also could be 
claimed only under section 11 or under section 12, but by means of an appeal to 
the same aiithorit^n The case is, however, altered when the act, ^Yhich lias caused 
the damage, is not the result of a proper exercise of tho powers conferred, but 
is duo to tho neglect or carelessness of the Hailway Company in the execution 
of its powers. Tho distinction has been well illustrated in the case of accidental 
fires C!iiisecl by a spark. Where the damage done by the spark was not shown to 
have been the result of negligence, the Company was held not to be liable, tho 
reason assigned being that, when the Legislature sanctioned and aiitliorixed tho use 
of a particular thing, and it is used for that purpose, the saiiction carries with it 
the conseq.iLenco that, if damages result from it, the Company is not responsible : 
Taicghtm v. Taff' Yale EaUwai/ Company Cb and Halford v. The East India 
Ilailwag Comj^ang, But where negligence is proved ?ii the matter of 

a lire caused by tlio spark, the damage done was held to be actionable. Action 
lies eren for aiithoiiKod acts if they are done negligently. If the damage could 
.have been prevented by tlie reasonable exercise of powers conferred, it vras 
lield to bo a case in which an action can be maintained. The decision in Bylands 
w Eleteherd') may also be consulted with advantage on this point. Apply- 
ing this principle, tho defendants in this case are obviously not protoctsd, as 
file damage is proved to bo the result of their Agent’s carelessness and neglect, 
hleithor section 10 nor section 12 of the Eailways Act prevents such a suit. In 
the present case, the Governor-General in Council has expressly permitted this 
suit, as one of the parties is His Highness the Gaelcvar of Baroda, and it is not 
likely that this permission W'Ould have been granted if the Government had 
been satisfied that other relief could be given to*the plainti.fi; under the provision 
of that Act. . I therefore agree with Mr» Justice .Parsons on both the points 
raised In this appeal. - ^ 

F, Balfour Bromne^i K,C., and Ma^m for the appellants. 

/* Janline^ K.O.^ and Kenton 8* Bariev for the respondents* 

The contentions on behalf of the appellants are sufficiently 
statetl/iii their Lordships’’ judgment. The Indian Railways Act 

■ (ly^ol 1890)^ sections 10 and 11^ was referred to« 

:: CD'liaoo) , S; H* & N. G79. ' (3) (1874) 14 B, L, B. I, , . 

.(1868) L*B. 3.EI& I* App* ssa ' . .v" 'fr'':'' ' 
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Counsel for the respondents were not IioarcL 

v;::;:;® their Lordsliips was^. on the,. 10 th : February^ 

IDOoj delivered by — 



Kaoubabhai. , Lofj) Maoxaghten The respondent^ who ..was plaintiff in 
the suit^ is the owner of lands in the village of Kokta and its 
3 ioighl.)oarhood. He complained that since the making of the 
i^Eehsana-Yiranigam Railway his lands had been ilooded in the 
rainy season. TIic Railway, which was constructed by the 
i-rtickwar of Baroda; was finished in 1S91. Ever since it has 
l}eeu under the control and management of the Bombay Baroda 
and Central India Railway Company, by whom it is still wmrkecb 
Tlie respondent brought his suit against the Gaekwar *with the 
■ consent of the Governor-General in Council as required by sec- 

tion 433 of the Civil Procedure Code and also against the Railway 
Company. His case was that the mischief of which he com- 
plained was occasioned by the negligent manner in which the 
works of the Railway had been constructed and maintained, 
lie claimed damages and an injunction. 

I'he Subordinate Judge of Ahmedabad and the High Court 
of J iidicature at Bombay both found in favour of the respondent 
on the question of negligence and concurred in awarding damages 
and an inj unction, though the damages assessed by the Sub- 
ordinate Judge were reduced in amount by the High Court. 
Boti'i defendants appealed to His Majesty. But the Railway 
Company did not lodge a case or appear by counsel to support 
.' their appeal. ■■ 

The GonciuTont fiadiiig'^of the two Courts was hardlj/' disputed 
belore this Board, The negligence proved appears to have been 
of a very gross character. Before the Railway was made the 
surface water of a district four miles distant from Kokta, wliich 
in the rainy season, used to pass, away, ..to.' the- 
, westward without coming: near the respondent’s lands. The , 
''Y was constructed on-': 

V ah embankment. The embankment was designed with so little 

skill that no proper provision was made for the passage of the 
surface water* ^ The'greater part of it being obstructed by the 
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drowned the respondent’s lands. ' ■' Tbe/miscliief -W'as increased by ^ 

or" burrow, pits^ as they are, 
called; from wliicli earth had been taken to form the embank- 
I inent; wore turned into a continuous channel by the action of the 
water Welshing away the barriers left between them. A similar 
thing happened on the other side of the Railway and some of 
the water that did pass through the einbankinent ran down a 
channel formed on the western side of the line and also found 
its way on to the rGspondent^s lands. 

The Railway wm constructed under the Indian Railways zlch 
1830; and is subject to the provisions of that Act. 

The Act of 1890 provides that a suit shall not lie to recover 
compensation for damage caused by tlie exorcise of the powers 
thereby conferred; bixu that the amounfc of such compGiisation 
shall be determined in accordance with the provisions of the 
Land Acquisition Act; 1870. It also provides that the Grovornor- 
I General in Councii is to determine in case of difference what 
accommodation works are required for the convenience of adjoin- 
ing owners. 

In these circiimstanees their Lordships were much surprised to 
I hear the arguments addressed to them at the Bar. The leading 
counsel who appeared for the Gaekwar contended; first; tliat 
inasinach as the Act of 1890 authorized the undertakers to con- 
struct all necessary embankments; this embankment as constructed 
was an authorized work and that the statutory authority con- 
ferred by the Act of 1890 (though in fact no statutoiy authority 
was required by the Gaekwar for the construction of an embank- 
ment on his own land) actually proteeijed the Gaekwar from any 
claims connected with or arising out of negligeod or defective 
construction. In the second place he contended that although 
the statutory authority of the Act of 1830 might have been 
abused or exceeded, no suit would liC; and that the respondent's 
only remedy was by proceeding for compensation under the Land 
Acquisition Act; 1870. And; lastly; he gravely argued that what 
■ '■ the respondent really required in order to protect himself from 
, , the mischief caused by the negligence of the appellants was some 

additional accommodation works or something in the nature of 
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I0i'>2. ■ accommodation works which it was tlie respondent's business to 

'Ciii 5 K.wAu define and submit for the approval of the Governor-General in 

ofBAEODA- ^ 

It would be simply a waste of time to deal seriously witli sucli 
Ka.oiiba.biui, contentions as these. It has been determined ovcr^ and 

a person- or a body of persons having statutory; 
, ; ?uithority for the construction of works (whether those -works arc 

for the benefit of the public or for the benefit of the iindertakenn 
or^ as in the case of a Kail way, partly for the benefit of the uiider- 
takers and partly for the good of the public) exceeds or abuses 
the powers conferred by the Legislature^ the remedy of a person 
■ , injured in consequence is by action or suit, and not by a proceed- 

iijg for compensation under the statute ‘which has been so trans- 
gressed. Powers of this sort are to be exercised wdtli ordinary 
care and skill and with some i^cgard to the property and rights 
of others. They are granted on the condition sometimes express- 
11 ■ ed and sometimes understood — expressed in the 'Act:o£:(1390>^ 

^ ^ot expressed alw-ays understood — that themndertaket^^^^^ 

IkV. , ; ; do as little damage as possible ’’ ,in the exercise of theiPslaltft^ 
powers : Zaivrence v. Great NGrtlievR Mailiva?/ Compan-^ ; 
Broadlent v. The Imferial Gas Compmiy ; Ricket v. Ilelro- 
politau Railway Company ; Geddis Proprietors of the Bmin 
Beservoir \ Bagnall w London and Eorlh^Yiestcrn- Fiaihray 
Comp any 

Their Lordships are^ therefore^ of opinion that the appeal niiist 
.be dismissed^ but they think that it will be better that ^' 'thb- 
injunction should be in general terms^ restraining the defeiidaii-ts"' 
fiooding the lands of^ihe respondent or causing' or permitting:''^ 
to be flooded '.by the 'works of the Mehsana-Viramgani 
It wouldbe inconvenient if the Court ‘W'cre to direct 
|||d:d of specified, works which, it lias no power to 

|||i::ii might .not bo approved by' the paramount 

llllgk which after -all m,ight not' effect the ob|ecfc in 

' " it) (1851) 16 Q. B, 643 . ' (3) (1867) L E. 2 S. & I. Am 175 (20‘n 

■ - " , ’ (2) (1S57) 7 Doa. M. & G. 436 . (4) (IB'TS) 3 A.C. 430 (455), 
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; Tlieir Lordships will, therefore, humbly advise His Majesty 
with . variation'; the' order . appealed from', should be, 
affirmed ^and the, appeal dis.missed. , As ' regards cost,s, .tlie; order 
will be against both the appellants. 

„ /Ajopeal dismissed,. \ 

Solicitors for the appellant— DoUmam and Pritc/urnL 
^Solicitors for the respondent— ITohnan^ BirCavood ^5’ Co. 


PRIVY COUNCIL/^'- 


YINAYAK WAMAN JOSHI EAYAEIKAE of, the Befefhafts;' 

HAEI JOSHI .EAYAEIHAR (Plaintiff) and otoers 

(Defendants). 

.Partition — Indrn village granted hj Tcishioa — Riglit of management of Indrn 

P'ro})ertg — Claim thai Indm village wa^ im-partihlc^-^^ BigM cf succesdon — 

Ciistoyfi. 

Tiio defendant in a suit for piirlltlon alleged that liir, branch of a joint family 
to wbicli an intim village had bean granted by the Peishwa had, iiikIcl tlio grant 
acquired a right to the perpetual management of the village, and ckimecl on 
this and other grounds that the village was impartible. 

Meli^ by the Judicial Committee (affirming the decision of the High Court), 
that “noitlicr by the torms of the original grant nor of the subsequent orders 
of the ruling power, nor by family custom, nor by adverse possession...... 

has the defendant’s branch of the family acquired a right to peipotual manage- 
ment of the village of Ahlrc, or in consequence to resist its partition/’’ 

Adrislia2:>ga y. CfarmliidfippaO-) referred to. 

, xippEAL from a decree (7th Janualy, 1896) of the High Uoiirt 
at Bomba.y which reversed a decree (2 Stli October, 189S) of the 
Subordinate Judge of Poona, by which the suit brought by the 
first respondent had been dismissed. 

The suit was brought against the present appellant and the 
other members of a joint family for partition of an indm which 
was granted to sis brothers of the family in 1762. but which 

^ Pmeni : Lord Kacnaghten^ Lord Lindley, Sib AkdPvEW SoobMi:., Sib 
A sTHtm WiiisOK, and Sir John Bokser. 

d) (1880) L. B. 7 1. A, 162 : L L. R. 4 Bom. ,404 
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liad been from the time of the grant uniformly managed by 
Ghinto Vithal. the youngest of the 'six brothers, and his descend- 
ants. The claim was resisted by the present appellant, who was 
defendant bio. 1.S, on the g’roiuid that he was entitled to manage 
the property, and to divide the profits among all the co-sharers 
according to their shares; and that the plaintiff was therefore 
not entitled to partition. 

The Subordinate Judge held that the property was indivisible 
and dismissed tlie suit ; but on appeal the High Court (I'arran, 
C. J., and Parsons, J.) granted the partition. 

The facts are sufficiently stated in the judgment of the High 
Court which is reported in I. L. R 21 Bom. 458, and in their 
Lordships’ judgment. With reference to the ya&is referred to in 
the latter judgment the High Court said : 

In 1820 iti nppears tliat disputes arose between tlie Bliarers, and by a yadi 
(Exhibit 78) it was agreed that Madhavrao should manage the village with 
•which are dealing and tlie hvo other villages and account for the receipts and 
pay the live brothers’ equal shares without practising fraud/' It was further by 
the same ^adl agreed that Es. 200 slioiilcl bo deducted for the collection of 
the income, and tliat the balance should be divstributecl amongst all., and that 
Madhavrao should receive one-sixih sliarov’' W.ith reference to this yadi it is to 
be remarked that no reference is made in it to an, y right on the part of Madhavrao 
to nianage. His management is recorded to he based on agreement. The same 
remark applies to the subsequent yadi (Exhibit 79). Madhavrao soon after the 
date of this j/acU appears to have disagreed with his mother Umabai. Exhibit 
30 is a yadi (dated in 1822) by which terms are arranged for the settlement of 
the dispute, amongst which is one that IJmabrd shouh.l manage the villages until 
Madhavrao should attain twenty years of age. This docnmeiit has been ninch relied 
on as showing that it was then considered that the managemeiit of the vilhiges 
■^vas of right with Chinto’s branchj^bufc such an agreeraont might consistently 
have been come to whether the management was with that branch by consent 
for convenience cf enjoyment, or whether it was considered that its members Imd 
a hereditary right to the managomont. The other co-sharers vrero Jiot jiarties to 
it, and we think that no inference of any -weiglit can be drawn from it 

,79) was come to between Madhavmo^s son 

, Waman and all the co-sharers, the terms of wdiich are of great irnportaiico. It 
.recites that the villages had belonged to Madhavrao and to other eo-sha,rcrs and 
that Madhavrao had managed them and distributed ilio shares, and continues : 

« In consequence of family disputes ^ the management of the villages was with’ 
f rimbakiio Balkrishna from 1820' down to the present time. It is now agreed 
with the consent of, the dye coparceners that the said villages should be managed 
by mo (Waman),. and.ihat the income' of the villages should be divided accord- 
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ing to the rospcctivo shares.” Tlic agrocmeiit then sets out ihc 3naiiBcr in which 
the snaiiagomoiit wjis to be carried on and provides that Waniaii shonhl deduct 
Es, 20i) per Rnniiin froin the TGveimcs for the iiianagoineiit, ainl conelncles 
thus: Warn an, ndll manage the vilkges agreeably to 1 lie said terms and 

pay each sharer the amount o£ his share. Slionld I fail to pay tlio income, an>’- 
one of the six coparceners should manage the villages as agreed above to ^rhicli 
1 give my consent.” This is the last document in ovideiico save the decision ot 
the tnem Oommissioners in 1857 (Exhibit 82), ndiicli continues the -mam to the 
doscoiidants of the original grantees. 

On this appeal wliicli was iiearcl eiv pcirtc^ Mr, Majne for the 
appellants contended that the grant was in the nature of an 
endowment, it being intended (as is the case with endowments) 
that the income should bo distributed amongst the co-sharers, 
but that the management should remain in the hands of one 
member of the family. That this was understood to be the 
intention was shown by the conduct of the members of the 
family^ who had never divided this property though a separation 
has taken place between them, and had left the management of 
it to one branch of the family. By custom the property had so 
become impartible and the management, having always remained 
in the appellants^ line of descent, has become vested in him and 
his descendants. The decision of the High Ooiirt was, therefore, 
it w^as submitted, erroneous, and should be set aside. 

Their Lordships^ judgment was, on the 12th Febrnaiy, 1903, 
delivered by™- 

Loe."d Macxaghteit This is an appeal jparle against a 
decree of the High Court of Bombay reversing the decision of 
the Subordinate J uclge of Poona, who dismissed the plaintiff-'s 
suit. 

The plaintiff sued for partition of the village of Ahire. It is 
not disputed that he is entitled to aone-iifth share in. the village ,* 
but the suit was resisted by one of the co-sharei-s, the present 
appellant, on the ground that the management of the village is 
vested in him and his branch of tbe family, and that the proper 
inference to be drawn from this circumstance, from the doeii- 
ments in evidence, and from the acts and conduct of the members 
of the family ever since the date of the original grant, is that the . 
village^ is impartible. ' , 





liliK 

Vi-n^ai:aic TbrothervSj who 'were B-fithtnins^ in' coiisicleration oi their devotion 
' ^ to I'eligioiis worship, and the ardnons services performed hy the 

voiingGst brother, Chinto 'V'itlial. The grant does not declare the 
property to be impartible,-, nor does it say any tiling about the 
.of the" village,' but, in fact, Chinto Fitlial acted as,:- : 
inanager, paying his brothers their slmre of the incoiae* Alter- 
village' was attached, but ultimately in 1800 ; the:; .. 
attachment was removed, and the Peisliwa regranted or eonti- 
lined the indm to Chinto^s son. Having thus got into possession, : 
he attempted to appropriate the whole income and refused to 
recognise the interest of the five elder brothers. The representa* 
tives of the elder” brothers preferred a complaint to the Peishwa, 
from which it appears that the brothers had then become sepa- 
inquiry followed, and , an. order was made to the....efiect.;;;.':'\ 
that in future tlio representatives of all six brothers (the line of 
one brother, it may be observed, is now extinct) should receive 
"equal shares. The management, ' however, was deftnn'the/hands'i:',;! 
of Ghinto'^s son, and notwithstanding some disputes it has ever 
since remained in the hands of that branch of the family. But 
two ydclisj one in 1820 and one in 18S0, which, nE theiriv^: 
Lordships^ opinion, 'show conclusively that it was by the consent", 
of the other co-sharers that the iiiaiiagemeiit was continued in .;,;' 
Chinto^s line* .-^That was also the opinion of the High Court, 
i,, argument ' on behalf' of the appellant rested on no. solid 
foundation, v It could not be contended that the original gi>xiit, 
v;;;;,'- - ;; ■ or any document emanating from the ruling power, showed that 
,;:v;y.;: intended that the should be impartible. The argu- - 

to this effect :' that, although the original grant 
fell short of proving that the property was impartible, yet there 
was, so to , speak, .'a savour of religious endowment about the 
^ grants and that this, taken in conjunction with the 

conduct of the family, the fact that, although the brothers 
s ^ ' separated, there was never any claim for the partition of this 
. ^ ^ _ property until quite recently, and the fact that, although there ^ 

^ on more than one occasion disputes or complaints of mis™ . 

management, CMnto's branch held their position, justified the‘ 
.Mofenee that, either according to the true intent of the grant'"' 
properly un^Ierstood,, or 'by family custom gradually developed, ‘ 

^ V theimw was'or hadhecomedm^ ' ^ ■ 
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' agree- witlx^ -the "conclusion arrived tit by tlie 
^ High '^.neither, ... by the terms of the .original 

.•''gmilt : nor ' of the , subsequent : orders, of the riiiing power, nor "by 
family custorii;, nor bj^ adverse possession (if such there could be 
ill a case like this),, has Ohiiito^s- -branch - of th# family 
acquired a right to perpetual .management of the village of 
Ahiro or in consequence to resist its parfcibioiiA 

It may be worth while to refer to a ease Jdrishajjjm v* Gwii- 
s/ndap^^a^'^'^ the head note of which is that Deshga/: iprtfan ov 
-property held as appertaining to the office of Desai is. not to be 
'-.assumed pritnd facie to be impartible. T.he burden of proving 
'impartibility lies upon the Desai and on his failing to prove 
'■■a special tenure, or a family or district or local custoni to that.' 
-eflect, the-. ordinary -lav^r of succession applies/’ 

/;>-.Their: Lordships will, therefore, humbly advise: His M-aje-sty 
that the appeal ought to be disraissed/ 

Jppead dimhsed. 

Solicitors, for. the. appellant— 71 Wiison ' fCo .:. . : 
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(1) 21 Uorn, 45b at p. 402, 


(2) (1880: L. B. 7 I. A. 102 


OSIGINAL OIYIL. 


Befoi^e^ M-}\ Jtistme IhisselL 

JAIRAMDAS GAKESHDAS and, akotheb, Plaiktifes, 
EAMONLAL KISSOBILAI,, DefekdantA 

Ini-mdion — T^mponvvij inJmcHon to restrain HiU brovylit by defendant in 
the .‘Siuedl CaiMes Court— -Chit J^roccdure Code {^XIY of ISSiP)^ sections 492, 
49H— ‘Specif c Belief Act {I of ISTv), sections 68^ 54 and 66. 

In fi suit by plaintiffs in the High Court to recover damages for breach of 
contractu' tliey soiigh.t to obtain an interlocutory injunction restraining the 
defi‘Hd;.),nt from proceeding with a suit filed by the defendant against the 
ploi.ntiffs ill the Small Causes Court in respect of the same contract until the 

hearing of the High Court suit. ■ ' /.(V'/'b 


■ 1903 . 
February lO* 


MW 


■m 




Jairamdas 

'Zamoota'i*. 


ffeli» that an application to restrain a suit in tlie Small Causes Court docs not 
eoino within the provinons of sections 492 and 493 of the Civil Proeeclnro C?ode. 

The provisions of the Civil Procedure Code as to temporary or iiiterloeiitory 
injunctions arc not the same as those under the Judicature Act^, 1673? section 25^ 
suh'Claiiso 8. AvS tlie injunction asked for is a perpetual one, it can. under the 
Specific Kelief Act, only be gi-auted by the decieo raado at the hearing* 

to recover from the defendant Es, : 1^730 
and interest tlu-reon at d per cent, from tiio 22n(l June, IdOO^ till 
payment, alleging tliat the defendant liad purchased from them 
one hundred bales of cotton deliverable between the loth and 
20tli Majj 1900^ but had failed to take delivery* The plaiiitilfs 
thereupon sold the cotton by auction and now sued for the loss 
''-'■:'dncurred,by such sale., ■ 

The plaint further stated as follows : 

The defendant on the of her liand falsely claimed from the plaintili's Es. 779-6-0, 
being the oniount of diiToriUico between tho contract rate and the market rate on 
tlio 25t]i hfay, 1900, and has filed a suit, being Suit No. 21205 of 1902, against 
plaiiitiil's ill tho Court of Small Causes at Bombay* 

The plain! iifs deny their liability to tho defendant, but on the other hand 
claim from the dofendant Jis« l,7S0’'5-0 as .stated above, 

Tho plaint prajmd for judgment for tho said sum of Es. 1^730, 
and further jirayed that in the mean time and until the hearing 
of tliis suit the defendant miglit be restrained by injunction 
from proceeding with the said suit, No, 21205 of 1902, in the 
Court of Small Causes at Bombay. 

On the presentation of the plaint on tlie 21st January, 1903, 
the. plaintitls obtained a rule msi for aii' injimciioii restraiiiiiig;:':^'^ 
the defendant from proceeding with his suit in the Small Cause 
Court, The rule now came on for liearing. 

for the defendant 'Showed cause Tlie Court has 
no power to grant the 'injunetion ' asked for. The plaintiffs ask' , 
injuiiction. restraining the defendant from 
proceeding v/itli his suit. In the. Small Cause Court until this 
suit is heard. Temporary injunctions, however, can only lie 
granted! under sections 492 and 49 S of the Civil Proecchiro 

an injunction as the ' 

plaintiffs ; seek , does npt^fall within thevse sections* Such; an 
injunction a^fhe^ydesire ban only be granted by the final Iccrecv 
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" this -siiifc; 'See sections 5 8^ 54 .and ,56 ,o£ , 

tlie Specific Relief Act (I of 1877). He also cited claiise IS of 
tlie Letters Patent, 1865^ and sections 12 and '25 of the Civil 

Davar for the plaintitFs in support of the rule cited 
M. Fcmday \\ GordonS^y 

Russell, J. : — The plaintiffs herein^ Jairamdas Ganeshdas and 
another^ sue the defendant Zainonlal Kissorilal for damages for 
the non-acceptance of one hundred bales of cotton and ask to 
restrain the defendant from proceeding with Suit No. 21205 of 
1902 in the Bombay Small Causes Court, Paragraph G of the 
plaint herein sets out tlie nature of that suit, (His Lordship 
read the paragraph and continued :) 

Mr. Inverarity for the defendant herein has raised an im« 
portant question^ viz.^ that this Court has no jurisdiction to 
restrain the defendant from eaiTyiiig on his suit in the Small 
Cause Court, I take it to be an important question^ for points 
of this kind are repeatedly raised in this Court and all questions 
involving jurisdiction are important. 

The plaintiffs in their affidavit in support of tlie rule^ whieli 
has not been replied to^ state that they were induced by a threat 
on the defendant’s part not to file this siiit^ and so the defendant 
was enabled to tile his suit in the Small Cause Court first. 

Mr. Inverarity’s contention put shortly is this : that this 
injunction can only be granted by final decree in this suit and 
not on an interlocutory application. This depends on the effect 
of sections 53^ 54 {e) and 66 {a) of the Specific Relief Act (I of 
1877), (His Lordship read the seetions'^^^^ and continued:) 

In the first place^ it is to be observed that the framers of 
the Civil Procedure Code have apparently expressly refrained 
from putting temporary ,or interlocutory inj unctions on the 

(1) (18S1) 6Bom, 26G. 

Cn Speciiic lidief Act (I of 1S77), scctioiis 5B, 54 (6) and 50 {a) & [h) : » 

53. ar<3 such a*? arc to contiime until a specified 

riutil tlie farther order of the Court. , They may be granted at aiw period of a suit, 

. and are regulated by the Code of Civil Procedure. 

A perpetual injunction can only be granted by the decree made at the ii earing and ' 

' Vton the merits of the suit, T; 
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I same foofciBg as they are put by the English Jtidicatiire Act^ 1873 
section 25^ sub-clause 8. (His Lordship read the soetioii/^^) 
Section 58 of- the-' Specific ' 'Belief .Act, (I of 1877) inoreoyer 
sa 3'3 that temporary injunctions are to . be regulated by the 
Civil Proccduro Code : see Amir JDiilhin v. Adminhtrcdor* 
General of BengalS-'^ Sections 492 and 493 of the Civil Procedure 
Code, however^ provide as follows. (His Lordslup then read 
tlie seetions/^^) 

- '51, , ^ 

■\VIien blic defendant; hirades ox* threatens to invade the x^laintiff’s right to, pi’ 
eBjoymoiit of, ])rop(yity, the Cnnitmay grtmt a perpetual injunction in the following 

-eimes-: 

w 5}^ 

(j!j Where fclic injunction is necessary to prevent a multiplicity of Judicinl 
proceedings* 

5(?, All injunction cannot bo granted-— 

p/} to stay a proceeding pending at the institution of the yiiit in which the injunC* 
tlf.n Is sougiit, unless such restraint is iioecssaiy to prevent multiplicity of suits ; 

(/d to stay proceedings in a Court not subordinate to that from which the iiijiuic- 
tion is sought. 

(1) ihiglisli Judicature Act, 1873, section 25, clause S : 

25(^9' [So far as relevant.] An injunctun may bo granted bv an 

iutorlocutory order or the Court in all cases in which it sliail appear to the C*oiut 
to be just or convemeiit that such order should be made ; and any such order may 
be made either unconditionally or upon such terms and conditions as the Court shall 
think just, 

(2) (13901 23 Gal. 351. 

(S) Civil rrocedure Code (XIV of 1S32), sections 4-92, 493, paragraphs 1 and 2i 
492, If in any suit it is proved by affidavit or otherwise — 

(a) that any proxierty in dispute in a suit is in danger of being wasted, damaged 
or alienated by any party to the suit, or wrongfully sold in. execution of a decree, or 
(/;) that the defendant tlu-eatens or i.s about to remove or dispose of his proxxertv 
■uith intent to defiaud Iiis creditors^ 

the Court may by order grant a perpetual injunction to restrain sncdi act, or give 
such otlier order for the purpose of staying and preventing the wasting, damaging, 
alienation, sale, removal or disposition of the propierty as the Court thinks fit, or 
refuse such injunction or other ordcr^ 

493, In any suit for restraining the defendant from conxmitting a breach of the ' 
peace or other injury, wlietber compensation be claimed in the suit or not, the 
plaintiff may at any time after the commencement of the .suit, and either before or 
after jadgment, apply to the Court for temperary injunction to restrain the dofend- 
aiit from committing’ the breach of contract or injury coraplaincd of, or any breach 
of contract or injury of. like kind arising out of the same contract or relating to tin; 

Ihe Court may by order grant such, injunction on such terms as to tlio duration of 
the injunctioib keeping an account, 'giving security, or otherwise, as the Court thinks 
fit, or v«, fuse the saiiie. 


1903 . 
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‘It is obvious that an application^'tO'- restraiava' 

Small Cause Court does ^ not^ come .■ within these .pfovisiojis.y; 1:^ 
take it that expfemo miuB eBi exelmio aUerius^ and if the 
framers of the Civil Procedure Code had intended to put 
interlocutory applications for injunction on the same footing as 
tliej?” were under the Judicature Act^ they would have done so, 
I must assume, therefore, that they deliberately intended to 
limit such applications to the matters enumerated in sections 492 
and 493 of the Civil Procedure Code only. Moreover it is 
under the head of perpetual injunctions only in the Specific 
Relief iVct that the present application comes^ and as that can 
only be granted by the decree made at the hearing^^ this applica** 
tiou must be refused. 

At the same timo^ it appears to me that the plaintiffs are not 
without ailotlier remedy. It would be a manifest injustice if 
they were. For their position is this. They are entitled by law 
to bring this suit in this Courts although it is within the jurisdic- 
tion of the Small Cause Court. Their object in doing so is^ I 
am told, to enable them to get discovery and inspection %vhich 
they cannot get in the Small Cause Court. If the defendant 
herein gets his decree in the Small Cause Court, the matter will 
heresjndieata and the plaintiffs will he without any remedy. 
Now of course they might file a cross-suit in the Small Cause 
Court, which they do not wish and are not obliged to do, I am 
of opinion then that their proper course would be to apply to 
this Court to remove the defendant's suit from the Small Cause 
Coui't to this Gourf under clause 13 of the Letters Patent. 
The Extraordinary Jurisdiction of this Court is that which the 
Court exercises on special occasions and in a special manner : see 
Nmivahoo v. Turners^) Clause 13 of the Letters Patent applies 
to the exercise of the Extraordinary Original Jurisdiction of the 
Court. The Extraordinary Jurisdiction of the High Court is 
derived from Regulation II of • 1827, section 5, clause the 
' powers conferred by which upon the Sadar Diwani Adalat , 
.were by section 9 of 24 and 25 Viet., cap. 16, transferred to the 
High Court : see Ilahadaji v, By section 6 of the 
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• Small Catise Courts Act (XV of 1882), the Small Cause Court 
’ shall be deemed to be under the .superintendence of the High 
Court, (His Lordship read the section 

Rule 62 of the High Court Rules enables me to exercise any 
part of the jurisdiction vested in the High Court on its Original 
Side. But as the point has not been argued I merely throw 
this out for the consideration of the parties to save them further 
costs ; for it may be that Mn Inverarity might convince me 
that an application, such as I have suggested, should be made to 
the High Court on its Appellate Side. 

I must discharge this rule with costs. Order that the sum 
deposited by the plaintiffs before applying for the rule be 
returned to them or their Attorneys. 

Bnle clmliarffed^ 

Attorneys for the plaintiffs — Messrs^ Tyabji} Dayabhai and 

Attorneys for the defendant— Malvi^ Iliralal and 
Motifs 

(0 Presidency Small Cause Courts Act (XV of 18^^.2), section 6 : 

6. The Small Cause Court shall be deemed to be a Court subject to the supcriii* 

fcendenoe of ihe High Court of Judicaburo at Bombay.., within the meaning 

of ihe Letters Pabt.-nfc daLcd the 2Sth day of December, L 65, for such High 

Court, a;id within the meaning of the Code of Civil IVoceduro, and the High 

CiUUTj shall have in respect of the Small Cause Court, the same p wers as it has under 
M & 25 Victo chapter lOi, section 15, in respect of Courts subject to its appellate 
jurisdiction. 
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: Bef or s Sir JenhinSi Chief Justice^ mid Mr, Justke BaUif* 

DATTAGIBI auBu SHANKAUGIEI' GOSAYI (osigix^al ■ ^ 

■;,,, ;AppellaxVt,;^l B KEISOTA SINDE (oEiawAL Eefeni)- 

Ee ■ ' 

ZwiitcitioTh Afd {XV of 1877)^ schedule IT , article lJ4---'>Alie'nat'i()r of irii-st 

property hy guru of a riAJifor wduahle corm/l ration — SuJobjj hk s'-irrc^r^or 

to recover pos&esuon — Trysfcdi aliemimi by a — Adverse posse sskoi — LimUa- 
yiim. 

The guru ov inaiinigc-r oi a cerbahi math, wlio, as trustee, held certam property 
belonging to rlie moJh, sold it for value to the defeiidaLit in IS7L In 1898 Iiis 
^successor sued to recover it, contoiKling that the vendor liad no power to alienate 
the trust property. 

Held, that the suit was barred by limitation under artiedo 134 of the Limitation 

SeconI) app')eal from tlie decision of E® Xnighfc^ District Judge 
of Sat^ra^ confirming the decree of Eao G. A. Bhat^ 

Subordinate Judge of IsMmpur. 

The plaintiff was the guru (preceptor and manager) of a certain 
gosdvh math situate in the village of Siiivni in the Sdtara District 
:'He fik to recover 'from the defendant certain , 

land, which lie (plaintiff*) alleged belonged to tlie math and had 
been improperly alienated by a previous gmn of the math to the 
defendant’s father. He contended that the alienation was invtilid 
inasmuch as the lomd had been given to the moAh in charity and 
was inalienaJjle.: ' . 

It appeared tliat in the seventei^nth century the village of 
Shivni had been granted by the then Government in imm to a 
certain gosdvi (ascetic) named Eamehandrc^giii for the main- 
tenance of a mddvartp which was attaclied to the mtdh^ The 
village wms to be hold by ihegurti of the wmfh for his life. On his 
:;d|atli;:it,, to his chela (disciple);, who became his successor. 
This grant was subsequently '■confirmed-By: Ahe: ''Peisli:wa^s!^ 

^ lecoud Appeal G4: of 1900. 
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1863) was passed. ''No Banad under the Act in respect of the 
village in question was then issued. 

In 1871 the village was divided between two disciples^ viz.^ 
Shankargiri and Shivgiri, of a gnm named Gulabgiri. They 
each took a moiety of the village. 

In 1871 Shankargiri sold the land in suit which was situate 
in his moiety to the defendant's father, who thereupon entered 
into possession. 

In April, 1897, a sanad of the village under the Summary 
Settlement Act (Bombay Act II of 1863) was issued. The 
material portion of the smiad was as follows : 


It is lierety fleclarcd that tlie said village sball be contimied for ever by the 
!Bi‘iti.sh Gcvornmont under section 11 and section 16. cdanse B, of Act II of 1863 
of the Bombay Legislative Council as the private property of the persons who 
from time to time shall be its lawful holders. 


On the 2ith August, 1897, Shankargiri died having appointed 
the plaintiii' to be his disciple^ and the plaintiff* thereupon 
succeeded to Shankargiri’s moiety of the village in which the 
land in question was situate. In 1898 he brought this suit to 
recover the land, contending that Sliankargiri had no right 
to alienate it and that his alienation was not binding on the 
plaintijff*« 

The defendant answered that under the Summary Settlement 
Act (Bombay Act II of 1863) and the sanad issued under it in 
1897, Shankargiri became the owner of the land; that ho had 
enjoyed the land as owner and had sold it to the defendant s 
father ; that even if the land^ vras originally granted in charity, 
its character had been changed by the sanad of 1897. 


The Subordinate J udge dismissed the suit. 


On appeal l)y the plaintiff the Judge framed two issues, . 


llil 


1. Whether it is competent to the Court to go behind the sanad and ascertain 
on what terms or for what purpose the land was originally granted? 

' : 2. Whether the land is now alienable ? 


in the negative ■ and' on.' 'the .secesd:::: 
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Tlie plaintifr having preferred a second appeal, it came on for 
.'Mliearing .before Jenkins/ C.J», and Aston, J., on the 2nd .October,' 
1902. After hearing argument the Court sent down the case for 
findings on the following issues : 


1. Whether at the date of the sale in 1871 the lands in suit were held by 
Shivgiri and Shankargiri (a) as heads of matJis^ and {h) as trustees thereof, or in 
what capacity were tliey held by them ? 

2. Is the right to recover the lands barred by the adverse possession of the 
defendant and his predecessor in title ? 


On the first issue the Subordinate Judge found that the lands 
in dispute were at the date of the sale in 1871 held by Shankar- 
giri and Shivgiri as their private alienable property. His finding 
on the second issue was in the affirmative. 

Against the above findings the plaintiff appealed to the District 
J udge, which he, however, confirmed. 


Matmilal J?. Besai for the appellant (plaintiff) ; — The lower 
Courts have found on the strength of the sanacl issued in 189f 
and revenue records that, though the lands in dispute were 
once endowment property, they have been treated as private and 
alienable property since 1862 ; therefore they have held them 
to be private alienable property. But this view is erroneous. 
If the lands were once the property of the temple, they could not 
become private alienable property simply because the plamtiff”s 
predecessors, the holders for the time being, allowed them to be 
treated by Government as private property. The principle laid 
down in Keech v, Sandford^"^^ applies. The sanad was issued 
under the Summary Settlement Act (Bombay Act II of 1863) in 
1897. That Act merely provides for an agreement with the 
holders of lands for the time being. Though the holder cannot 
dispute the settlement made with Government, he is not debarred 
from showing the real nature of the property ; sections 12 and IS 
of the Act ; Buju bin Kadan v. Malhari \ ‘Bavji TMjlmnaih 

V. Kasi Sa^ad Gulanmdm^^'^ ; Sayad Ahmed v, Venkaji SiilravS^^ 
The lands being thus the property of the endowmeiit, the 
alienation in favour of the defendant is void : Frosimm Mummi 


' • ‘ ■ ny am) t W, and T, L. O. 693<(7 BdJ. 
, . (1861) I Bom, H C. B. 171, 


, (1878) p. J. paya 

B j p, 74 


^ i I ’ ' ' 
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Dehja v. Gelah Ckanct Baboo ^^^ ; Koiuvat JJoorganaili v. Ram 

.'■' ■■■■"■ ''■■ 

As to limitation^ we contend that the plaintiff’s claim is not 
time-charred. The cause' of action accmed on the death of the 
■: :|ffaiiitifi’s 5 ?«m Shankargiri^ the '24^11 August, 1897^ 'and, the. 
plaintiff* filed the present suit in 1898, that is, within twelve years 
fro 3 ii the accrual of the cause of action : Jamal Saheh v« Murgaya 
I Venkatesli v. TimagjaS^^ 


8coU (Advocate General) (with iJaji jL Share eaid Krtshnaji H, 
lieUar) for the respondent (defendant) ; — This suit is barred by 
limitation. The defendants have been in adverse possession from 
the date of the purchase, that is, more than twelve years prior to 
the institution of the suit, and article 134, schedule 11 of the 
Limitation Act, applies. The point is covered by the ruling of 
the Privy Council in Gnansamhancla Pandara Samiadhi v, Vel% 

' , ^PandaramP^'^ The law of succession, and inheritance applies .. to" 
rmfk property : Malhar Sakharam v. UdegirP'^ 

^JE^^KINS, O.J,, referred to Collector of Dacca v. Jagat Clinnder 

That case supports our contention. The present suit is a suit 
by a person claiming title under a trustee. The case is on all 
fours with Bamcliandra v. Sheikh Mohidird^'^ ] see also the ruling 
of the Full Bench in Behari Lai v. 

[Jenkins, O.J., referred to President, of the College of 
St* Mary Magdalen, Oxford Y/fhe Attorney General^^^"^ doid Bobbelt 
V* The Sotxth Eastern Railway GomimnyP^i^ 


Desai in reply cited Jamal Saheh v. 
Tenkatesh v. TimapaM'^ 









wi 






Jenkins, C. J. : — The sole question on this appeal is whether 
the plaintiff’s right to recover possession of the plaint lands is 
charred' by limitation. ■ • . 










S|||"||l):::ff 875 ) E. B. .2 E A. 145 . 
|ili|||2r||:"7e);2:GaL 841.^. ^ ^ 

( 6 ) (I 809 ) L.B, 27 I.A. 69 , 




S||||i||i|||p;||§||^ 


(6) (1881) P. J. p. 108. 

<!’) (1901) 28 Cal. 608, 611 
(S) (185% 23 Bom. 614. 

(8) asss) 20 All. 482. 
do; (!8o7) e H. E. C. 189 
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are that the village/.of whicli'the 
lands are a part, was granted in ^ndm for maintaining saddvari 
to a ^osmf/s math: that it is to be enjoyed by a guru of the 
math during his lifetime and on his death passes to his appointed 
disciple^ who becomes the gurtt of the math: that the village 
has been divided between the two In^imddlrSj of whom Shankargiri, 
the gum of the plaintiff^ enjoyed one-half : that Shankarglri 
appointed the plaintiff as his disciple and died on the 24‘th 
August^ 1897^ and that the plaintiff thereupon, as the appointed 
disciple^ became owner of the one-half of the village which 
included the plaint land: and that Shankarglri had no right to 
make any trand'er binding on the plaintiff! 

The defence is that the lands were enjoyed by Shankargiri as 
his private property ; that it was sold by him to the defendant 
in 1871 • and that in any event the plaiatifFs claim is barred by 
limitation* 

The case first came on appeal to this Court on the 2nd October^ 
1901, but it was then foand impossible to proceed with it, as the 
District Judge had omitted to record findings on issues that 
were material, and so it was remanded for findings on the 
following issues : 

L WhotliGr at tli© date of the sale in 1871 the lands in suit wre held bj 
Shivglri and Shankarglri (a) as heads of the maths, and (6) as trustees thereof^ 
or in what capacity were they held hy them ? 

2. Is the right to recover the lands barred by the adverse possession of the 
defendant and his predecessor in title ? 

On these issues it has been found {a) that the lands in suit 
were, at the date of the sale in 187»1, held by Shankargiri and 
Shivgiri as their private alienable property, and (i) that the 
right to recover the land is barred by the adverse possession of 
the defendant and his predecessor in title. 

Mr, Desai for the appellant has attacked the first finding, aad^ 
in our opinion, there is considerable force in his arguments, " 
The Advocate General, however, maintains that he is entitled 
to succeed on the plea of adverse possession, even without the 
other finding. We will, therefore, deal with the case on the 
hypothesis that the lands in suit were held by Shivgiri and 
Shankargiri as heads of the math and as trustees thereof. 
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Now,- in- ecises of this-’'cl 3 -sS"One first lias to see how. the claim is 
framed, whether it is made by the plaintiif on his own account, 
or Oil behalf of the institution he represents, for that governs 
the question, which article of the Limitation Act should be 
applied. The Advocate General before us has principally relied 
on the recent Privy Council decision in Gnanasciinhania v. Vein 
'where it was held that article 124^ applied. There 
the plaintiff sought to establish his right to the management 
of an endowment connected with a certain temple* and to the 
possession of lands forming its endowment, the hereditary right 
of management having been conveyed away by two prior 
documents of sale. It is manifest, then, that in that suit the 
plaintiff really sought to establish his own right, and not the 
right of the endowment, and hence it was that their Lordships 
did not apply article 134, In this case the right of management 
does not come in question j all that is sought is the recovery of 
apiece of land, and we think we ought, under the circumstances, 
to treat the suit as one brought to vindicate the rights of the 
■ math. Therefore, as it seems to us, Gmmsamla^s case does 
not assist us, and we must look elsewhere for guidance. 

Treating this, then, as a suit by one to recover for the math 
lands in relation to which he is its head and trustee, wo 
start with the proposition that property given for the mainte- 
nance of a math is, as a general rule, inalienable in the absence 
of special circumstances : Prosiinno Human Behja y. Oolah 
CJiand Konwar v. Ram CkiinrlerP^ But it by no 

means follows from this that such property cannot be lost by 
the operation of the Statute of Limitations : President, cj’c., of 
the College of 8L Mary Magdalen, Oasford, v. The Jtlorney- 
General and Bollett wTlie South Eastern Baikoay CoP'> The 
case made by the plaintiff is that the property under the original 
grant from the Peishwa was vested in the gurus for the time 
"being in trust for the math, and that, notwithstanding the' terms ' 
of the more recent aanads, it still is, on the principle enunciated 
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in Keech v. 8mi-dfonip~’^ *held on this trust. W e will^ for the 
mte.of.argaiment^.^assiinie this,, t^ ..■ W'e,,have then hero a, 

suit to recover possession o£ immoveable '..propertj^' noriveyech.'.nn^^ 
trust and afterwards purchased from the trustee for a valuable 
consideration. But this is the class of suit to which article 134 
in the second schedule to the Limitation Act in terms relates, 
and the time thereby limited for such a suit i>s twelve years from 
the purchase. Here far more than twelve years had passed from 
the purchase at the institution of the suit^ and during that period 
possession had been with the purchaser. We see no reason for 
not applying the provision of article 184; to this case, moi’e 
especially when we find a warrant for this view in the judgment 
of Mr. Justice Gorudas Banerjee in Nilmony v. JagabamllmP 
and of a Full Bench decision of the Allahabad High Court in 
Beliari Lai Y, MtthanimadS^'^ 

In further support of this conclusion we would also refer to 
the already cited case of SK Mary Magdalen^ Oxford^ v» The 
Jttorney-Geueral^^^^ for though it is a decision on the English 
statute^ still it contains many points of rcssemblance to the 
present; and furnishes us with the clearest exposition of the law 
applicable to cases of this class. We propose to refer to that 
case in some detail; as it probably is not within the reach of most 
mofussil Courts in this Presidency. 

On the division of the parish of St. OlavC; Southwark; it has 
been provided by statute that all charities and donations that 
had been granted to, and for the benefit of, the parish of St. 
Olave, Southwark; should be divided between that parish and the 
parish of St. John; Horsleydown; in the ^following^manner ; that 
three-fifths should be for the sole usb and benefit of St. Olave, 
and that out of the revenue of the other two-lifths there should 
be paid to the church^vardens pf the parish of St. Olave the 
annual sum of 4^29 for the benefit of the poor of St. Olave, and 
the residue of the two-fifths was to be for the benefit of St. Jolin'^'s# 
If was further provided that the- rector or senior churchwarden 
of. -each of the parishes should jointly collect the charities, 
'donations, &c.; and should and might, with the consent' of '^the 
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vestty of eacli parish^ inake leases of the lands, so given for 
eliaritable purposes and should do, perform and execute all and,., 
every such acts and things' relating' to the management of the 
in such manner as the churchwardens., of .St.:,. Olave::;. 
might have done before the division of the parishes and the 
passing c£ the Act. In pursuance of resolutions of the vestries, 
an agreement was made to lease a piece of land to the president 
and scholars of Magdalen College at a rent of £15 per annum 
secured by a rent-charge on the land. 

To carry out this agreement, a fine connsanee de droit was 
levied on the Srd March, 17^0, and a deed of feoffment was made 
on the same day between the rector, the two churchwardens 
and two of the principal inhabitants of the parish of St. ^ lave 
of the first pari, the rector, the churchwardens and two of the 
principal inhabitants of St. Jobn^s of the second part, and the 
president and scholars of St. Mary Magdalen of the third part,, 
whereby, in consideration of a perpetual rent-charge of £15 per 
annum, there was granted to the president and scholars and their 
successors the land in question to hold the same to the president 
and scholars, their successors and assigns for ever. 

On the 31st January, 1852, an information was filed by the 
Attorney-General at the relation of some and on behalf of all the 
inhabitants of the two parishes, praying, among other things, 
for possession of the land. The defendants, in addition to other 
defences, relied on the bar of limitation and in particular on 
sections '2, 24 and 25 of 3 & 4- Will. IV, e. 27, which pro vide^as^ -^ 
follows ; 


2. No person shall ..... brin^* an action to recover any land bnt within 

twenty years next after the time at which the right to bring such action 

shall have first accrued to some person through whom ho claims ; or if such right 
skdl not have accrued to any person through whom he claims, then within twenty 
years next after the time at which the right to bring such action shall have 


'sli'Ss. 
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first accrued to the person bringing the same. 

24 No person claiming any land in equity shall bring any suit to 

recover the same but within the period during which by virtue of the provisions |||' , 

Mrembefore contained he might have brought' an action to recover "the 


same respectively if he had been entitled at law to such estate, interest, or right ‘ ' 




in or to the same as he shall claim therein in equity. ' . , . , , 

"25. When mj land^ shall be vested in a trustee upon any express trust,'" •• ' 

ke right, of the m4m,im kmtto bring-a suit against the trustee oranypraon ' ‘i'f - . 
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claiming through lilm to recover siicli laud shall be deemed to have first accrued 
according to the meaning of this Act at, and not before, the time at which such 
land sliaii have been conveyed to a purchaser for a valuable consideration and 
shall then be deemed to have accrued only as against such pure aaser and any 
person claiming through him. 

Tlie section^ it will be seen,* corresponds more or less with our 
articles lo4 and 144 and section 10 of the Limitation Act. 

The Lord Chancelloib Lord Cranworth^ in dealing with these 
facts says : Though there certainly is not, as far as I am aware^ 
any positive, law which forbids the sale ox charity lands, it 
is obvious that such a sale can very rarely be justified/^ So he 
had to deal with a position very similar to that which confronts 

Then after expressing the inclination of his opinion to be that 
there were no circumstances showing the sale to have been 
expedient, he proceeds to consider the question whether the 
Statute of Limitation presents a bar, and in this connection he 
says ; Are charities within those two sections 24 and 25, or are 
they not ? I have come to the conclusion that they are. These 
sections apply in terms to all trusts. Charities are trusts~a 
favoured sort of trust no doubt, but still a charity is a trust and 
;/iiothing more. Lord St. Leonards remarked truly that charities,. 

, : are not mentioned in the statute, and expressed his ' ' 

omission had occurred ; but that is not material, ': 
for trusts geiieraily are mentioned, and that includes charitable 
^ trusts, unless they are, expressly excepted, and there eertainly.is,,; ,' 
no such exception. ^ The right is barred -by ^section 24' uyessjini/ 
a !case where section 25 prevents its operation' ;-und 'in this 
it could only prevent the operation of section 24 if the College 
had held the land on an express trust for the charity, which it 
certainly did not/^ 

Then later, in answer to the argument that it made a 
’ difference that the Attorney General was a party, the Lord 
. Chancellor says : 

The ' Attorney CToneral is only a part of the machineiy by wbieli tlieh’igbts of 
othots are sought to be enforced. He is no more a party claiming a right than, 
in an ordinary action at law, the attorney on the record is such a porson. We 
must look at the real litigants in this case, and not at those by whose interven- . 

' tion; the rights in disputes are end^vouredto be 'sustained ....... .,,The parties ' " 
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rtjally seeking relief in tkis . suit aro tlxe paikkes of fet Olav-e and 

St. Jolin. I am ckady of ox)iiiion tliat tliey are a class of persons within tlio 
true intent and ineatiing of the interpretation of that jxhrasG given in the ilrst 
clanso of the statute. Section %-h creates an equitable bar against any ^‘person 
asserting an equitable right to land; and in the inteiqxretatiou clause wo arc 
told that the word ‘"person ” shall extend to a body politic, corporate or collegiate 
and to a class of creditors and other persons as well as an individual, and I am 
of opinion that the poor of the jiarisli constitute a class of persons within the 
meaning of that interpretation clause. I think so because the second section 
enacts that no person ” shall bring an action to recover land but within twenty 
years next after the time at which the right to bring such action shall have 
iirst accrued, that is, adopting the interpretation in the first section, the poor of 
the parish shall not bring an action but ■within twenty years. This, therefore, 
would prevent the poor of the parish from bringing an action after the 
lirescribocl time. But here there is no question as to an action. This is a suit 
in equity bj” or on behalf of the jioor of the parish. How does the statute apjdy 
to such a proceeding ? Section 24 enacts that no person shall bring any :Suit in 
equity to recover any land but within the same period within which he might 
have brought an action at law, if his right had been a legal right. This section, 
therefore, bars the equitable, just as section 2 had barred the legal remedy. 
The right of the iioor of the parish must be either a legal or an equitable right. 
There is no third class of rights known to our law, and by one or other of these 
sections the right, whether legal or equitable, is barred, unless indeed the right, 
treating it as equitable, is saved by the 25th section. The effect of this clause is 
to save the right of the cestui gue trnsti that is, in this case, the right of tho 
poor, against the trustee, but not against purchasers for value from the trustees. 
Here the defendants were certainly not the trustees ; they were purchasers for 

value from the trustees It was indeed argued at your Lordship s bai’ that 

the parish ofiicei's from whom the appellants purchased were not really the trustees, 
and, consequently, that the appellants were not pnrcliasers for value within tho 
true intent and moaning of tho 25tli section. But this is a mere fallatw. Tho 
parish officers ‘were in fact the trustees ; for the^^ ^voro the persons in legYiI 
possession, not for the benefit Ox themselves, but for the benefit of the charity ; 
and they sold to the appellants for value, and made to them a good iogal 
title. The defendants were thus clearly brought within the express words of 
section 25. 

Lord Wensleydale delivered a judgment to the game effect 
and the plea of limitation was upheld. 

Applying the same principles to this case, we hold that, treating 
the suit as one brought for and on behalf of the maU, it is 
barred against the present defendant, inasmuch as he holds 
under a . purchase fpr yalualjle consideration dated moije.th^ 
twelve years prior .,t;o . tffe ..qommencement of the suit, and it is 
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answer to the bar created by article 134 that the plaintiff 
succeeded to the office of ^uru within twelve years from the 
' institution of the snit. 

The result is that, in our opinion, the decree of the lower 
Appellate Court must be confirmed with costs. 

Deeree mifirmech 
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Jj of ore Sir X. JX JenMns, Kt., CJiief Justice, and Mr. Justice Aston. 

NAHAYAIN' MA^TJAYA and another (original Dependants), Appellants, 1903. 
SHRI K-AMCHANDEA DEVASTHAN, atoktesars GANPAYA Mlrumy IS . 
GOYJND SHETTI and another (original Plaintiffs), Bespondents.'* 

Zmitation Act {XV > 0 / 1877), schedule 17, articles 131 and IM— Temple 
ffoperty — Manager — Trustee — Lease hy manager — Suit hy szihsequent 
manager to recover the property— Adverse 2 ^ ossess ion. 

In 1845, one Krislina SiYainl granted a mulgeni (perpetual) lease of the land 
ill, question to the defendants’ grandfather, Haiimamia. The lower Appellate 
Court held that at the date of the grant Krishna Swami was manager of tlie 
temple Shri Hamchandra Devasthan, and that the land at that time belonged to 
the temple. In 1854 Krishna Swami’s successor, the then manager of the temple, 
sued Hanmanna (the lessee) for enhanced rent, but the latter pleaded his lease 
and the suit was withdrawal. In 1885 the then manager brought a similar suit 
against the defendants with a similar result. In April, 1900, the present 
plain as manager of the temple, died this suit to eject the defendants, 
aheging that they were yearly tenants and that ho had given them notice to 
quit. He contended that his j)red 0 cessor, Krishna Swami, had no power to 
alienate the property of the temple. 

that the suit was barred by limitation. If the original lessor was not 
a trustee for the temple of the land in question, then the defendants had held 
by adverse possession, and the suit was barred under article 144 of the Limitatioii 
■ Act (XV of 1877). If the original lessor was a trustee, he had, as such, 
alienated the land for valuable consideration and the suit was barred by article 
134 of the Limitation Act. The Lact that there w^as a lease to the defendants, 
and not an absolute alienation, made no difference. A mulgeni lease is a 
purchase jiro tanto of the interest thereby assured. 

Second Appeal Ko, 551 of XG03* 


", ’ -I " 


Vi'-V:- '! /-‘''ll 




nU' 




Hakaian 

Sitst 

Eamceak-: 


Suit in ejectment. The plaintiff, who was the manager of 
^ :^:J.:;'the' tein Sliri- Eamchandra Devasthan, sued tO' ...e|ect.'4he:, 

defeiitlariis from certain land, alleging it to belong to the teniplo. 
He also claimed rent from 1897 to 1900. 

The plaint alleged that the defendants were yearly tenants, 
4;':aiid:oii 2Sth March, 1S98,- had been served with' a notice to 
terniixiate 'the tenaiicj^oii the 10th April, 1839. It farther, stated 
3', that claimed to hold under a lease granted ,40'; 
their ' grandfather (Hanmanna) by' a former manager; of 
- '/temple, viz., one Krishna Swami, but .the plaint:';ff:';:& 

,3,:. ; the said lease was not for the benefit of 
. ;l}iridiDg after the death of the parties to it. ' ; 

The ' defendants pleaded that they held the land ..rxndhrpfe^ 
fdulgeni (perpetual) 'lease granted to their grandfather; '(Hah-- 
; ffjaiina) by the then owner, Krishna Swami, who subsequeiitly; 

: gave the land as an endowment to the temple 
lease. 

It appeared that in 1854 the then manager of the temple had 
sued Hanmanna for enhanced rent, but the latter ploiulcd his 
lease and the manager withdrew his suit. 

Again in 1885 the then manager sued the defendants for 
enhanced rent and they again set up the lease as a defence and 
the 'suit was' withdrawn. ■ 

The Subordinate Judge dismissed the present suit. He held 
that the lease was granted by Krishna Swami aS' owner 

:■ of the', land and not as manager, and that after the lease he gave'/' 
'/'the'.rents, to the temple. 

In appeal the Judge reversed the deeisioii'of the lower Court* 
He held that the' land had ■ belonged to the te-mple prior to the 
lease, and that it- was as a trustee and manager of the temple 
that Krishna Swami had, 'granted the lease j that as ’ 

;;||||iger; to alienate except for a' necessary, 

"purpose of which there was no evidence, or for the benefit} ^ of 
^ the ^ temple j and that at most rthe lease woulcl.^liold good only! , 
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As for tlie litigation, of 1854 and 1886^ he was of opinion, .that 
- ,:t,he Jact.: th the tlieii managers withdrew their sn,its would, only, 
th.e' efieefc, o£ continning the grant during their respective 
the right of the present plaintiff to 
. sue for possession. It was not suggested that the present plaintiff 
had done anything to give the defendants a right to remain in 
possession during his life. The lower Appellate Court accord- 
ingly passed a decree for the plaintilf. 

The defendants preferred a second appeal. 

Nilhant A, Sliivesltar for the appellants (defendants) : — The 
defendants have held the land since the muhjeni lease was 
granted in IS ; 5. In 1S54 and 1885 they successfully asserted 
their right under rJie lease against the plaintiff*' s predect-SvSors, 
and they have thus liad adverse possession of these rights in 
the land for fifty-eight years. Their possession has not been in 
ail}’' way disturbed for twelve years^ and they are now, therefore^ 
entitled to remain in possession as mvMjenidars i Bachmb v, 
Ilanmanta I Daitagifi v. Daticiiraga^^^ Sti, Mar?/ Magdalen 
AUorney General^^^ ) Aiiorney General v, Bavey^^^ Behari Lai 
V, Mnhammad MtdtakkiA^'^ 

Mahaclev J?, Cha 2 ihal for the respondents (plaintiffs): — To make 
the lease granted to the defendauths graiidrather by Krishna 
Swami binding on his successors there most be evidence that it 
was granted for the beiielit of die temple. The Judge says that 
there is no proof in the case to show that it -was granted for 
such a purpose. The finding arrived at by the J iidge is a finding 
of fact. 

The transactions in the cases relied on* and especially in the case 
of Dcdtagifi v. DaUatrcti/a^^^'^ vrere sales. The .relation between 
the plaintiffs and the defendants in the present case is that of 
landlord and tenant. The possession of a tenant cannot be 
adverse to his landlord# 

\ , We contend that the lease is not binding on us because Krishna 
Swami had no power to alienate temple property except for 
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a necessary purpose, of ■which there is no evidence : Fcida- 
jitmUi V. 1' oblUbhP^ } Mantc^dtidvct v. Kcishiiutf/i'-^^ } "s. 

Ghintammfi^ 

jESKms, C.J. The plaintiffs sue to recover possession of a 
piece of laud and also rent, and they have been met wdth the 
plea that the land is held by the defendants under a niulrjeni 
lease granted by Krishna Swami, and that all rent has been 
discharged. 

It has, however, been held by the lower Appellate Court that 
the leased land belonged to the temple of which Krishna Swami 
was the manager, and that the lease is not now binding on the 
plaintiffs, the present managers. In so holding, the defendants’ 
plea of limitation has been determined to be of no avail. 
Assuming, then, that the lease w'as invalid, the only question, 
before us is whether the defendants’ plea of limitation is sound. 

The lease is dated 1845 and purports to create a milgeni 
interest at a rent of 8 moor as of rice. In 1854 there was 
litigation regarding the vent of the leased land brought by 
the then manager against a predecessor of the defendant. The 
defendant in that litigation asserted the mulgeni character of 
the lease and in the end the suit was withdrawn. 

Then in 1885 a further suit was brought. The ravlgeni lease 
was again pleaded, and again the suit wms withdrawn. 

It is clear, then, thatfrom lS54the defendantandhispredecessors 

have been in possession of the land in suit, and throughout that 
period have asserted to the knowledge of the temple managers 
their claims as mulgenidars under the lease of 18 1 5, and have 
successfully resisted on Jhat ground the manager’s attempts to 
obtain enhanced rent. Why, then, should the present defendant 
he not entitled to invoke the aid of the Statute of Limitation '? 
If the original lessor was not a trustee of the leased land for 
the temple, article 144 applies, with the result that there has been 
an adverse possession to the extent of the alienation contained In 
the imlgeni lease : Badesah v. EawmautaS'^'* 

It is urged, however, that there is a trust, and that this makfs a ■" 
difference. But ithas been already held by thisBencli in 

W (ISSO) IS Mad, so. ' W (ISSl) 5 Bora. 393 

-. ..12), (IS94)49..Boin.^^ '■■■ ■■■W) (1898)31 
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V. rearing in part on the decision in' Attorney 

Gemml v„ Magikden OoUer/ek'' that; where the head of a' maih^ who 
hohls mfUh pi’operty as a trustee thereof/ purports to alienate 
that property absolutely for- valiiahle consideration, and 

the alienee holds under that title, a plea of liiTuiation 
lapse of the prescribed period can be..suecess£ully urged* 

Here no doubt we liave a mnhjem lease^ and not an absolute' 
alienation^ but in principle thisiiiYolYes no distinction, for even if 
adicle 13 i bo treated as the governing* article, a mulgeni lease is 
a purchase pro .'?,/{) of the interest thereby assured: Attorneij 
Gen<-ml V. PirpicS^^ This last cited case and' that of Afi'orneij 
General v. Dare;?/‘^^ furnish iis with an instructiye application. ,oi 
the decision in Ailorneij General v, Mae/dalen Collegfi^ to 'a case 
wdiere the lands had been leased and not aliened absolutely^ and 
our application to the present case of .our decision in BaitagiT^:^:.^ 
runs on paralJe] linos. In AUomej/ General v. Pa§ne'r^ m:r 
'improvident lease was granted by a eliaritable.. co.rponatioii''tO:':.a 
trustee for the ioaster^ and yet it was held, that after' twenty years^.. ,■ 
enjojaneiit under it the right of the 'Attorney Q-oneral to, qiiestioa 
its validity was barred hy the Statute of Limitation.' Lord' 
Romilly ill his judginent^ after referring to Attorney Generalw 
Ihgdnhu College^'"^^ says t compare that caser with the present^ 
and wliob is the difference ? Here the odienatioii was a lease^ but . , 
•v^hat diilVmiuico can that possibly make? A lease is an alienation' 

' I cannot distinguish this case imm\ 

Magdalen GollegeA^^ aud I. think dhat- as soon, asv tliev' 
lease was granted the lessee held adversely to ' the,, rights 
charity to the extent of the alienation contained in the lease/^ 

III AUorrietj General v. it was held that the decision 

ill Mhrney General v, Magdalen College^^^ governed a ease where 
charity landliarl not been aliened in fee, but had been held under 
a lease for five hnnclrcd years, granted by trustees at a rent which 
had been regularly paid The Lord Chancellor, Lord Chelmsford^ 
in delivering* judgment^ said : Is there^ then, any distinc- 
'tioii between the present ease and that of Magdalen OoUege^^^ ? 

(!) (1902) 4 Boni, Ij- K- 7 !S> see rtiiic p 863. (S) (1859) 27 Beiiv-iii 108. 

(2) (1857) 0 H. L, 0 m (4) (1869) 4De(J..& J. 5S(i. ; ^ 
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Mi% Lloyd says that the lease was void, but tliat by tlie acceptance 
of I'ont a tenancy from year to year liad been createch Ho was 
pressed to give an aiitlmrity for the proposition, that possession 
taten nruler a lease 'of this kiiicl has ever been dealt with in 
' (Vjirity as a lease from year to year, and he has been unable to 
iTfoduee such antlrority. I think tliat there has been adveivse 
b' possession , and iliat the statute would run according to the decision' 
in 'the. House of' Lords by which we are bcniid/’ Knight firoce' 
\ : and Tnrner, LJJ., iigreed in holding that the case before; /theni' 
oo;;':coiild not be distinguished from that of Magdalen CollegeM. d \r.\r 
lii. these cases adverse, possession was regarded as riintniig:fix)iii': 
' 'the' date of the. lease, and it has been suggested. beforep,,us..^^^ 
tG::apply such a doctrine 'in this., country,' would 'be;;''a:;;:da:Dge|pus;''' 
innovation. 'It is, however, unnecessary .to decide this;:poi,iit^^^^ 

■ even if, for the sake of argument, it be conceded that ' time should 
not run 'tliiring the lifetime of the person who graii.ted. the. lease,' .; 
it clearly would run from his death, and starting from that point'. ' 
.eveii , siifficient time has elapsed to bar the suit .either ll3:.Kie't^'.■the:'; 
1.4i til or the 134th article. For these .reasons we hold tha.t d.l 3 e''' 
District Judge wrorg.ly: decided that the Statute of .Liiiiitatii>3:h 
was not. a bar to the claim for possession « ■ ■ ' ; 

' . The' District Judge^s decree as to rent is, we .think, also 'w.r6Bg^^^^ 
In Hhe first place, Es. 54-3-0 lias been paid into Coui:i,,during,'::;tt^^^^^ 
suit ; then we- think the items of Rs. 10 and .ds. .4■-8"0,for^intm^^^^ 
should- have beeo disallowed, so .that Rs. 18-10-9 will 'l;)etaw:;aid|d',v:: 
for past rent. No decree can be passed as to futiii:‘e'.:rpnto 
Appellants must get their costs throoghoiit. 
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, , B'efore jMr. flmtms Grow e and Ikr. Justice Aston ; and, on ref&renee.y}. 

heforc Mr, Justice Olmndaoarkar, 

■ BM AG- WAN , G'ANj,)IiI (ojEiaiKAL Plaintifp), Appellant^ 

‘>S:HAAI,RA0 LAXUMAN AKD OTHEItS (oRIGIKaL DEPEKDAJ'iTs), 

v; R espondents 

yOinil , Froeedure Code {Act XIV of ISS2), section 43— Cause of action- — 
Splitting of cause of action — Sait to recover ejcclnsive possession of laud — 
Suit to oht-.ibi a share hg >pwrtitio)e of land — Certificate of sale relied upon 
: in both suits. , 

ill execiifcion of a decree obtained by hiiiL porcliased at a Court-* 

■ sale tile right, title, and interest oi bis judgment-debt'Qrs, ilajaram and Sitarani,,: 
. ■TiP'Cerbim.J.aiids .and on tlio 12tu No^^embeiy 1886, lie obtained a sale cei*tifi< 3 ate 

, ,';ii:;i:;respeet':i:>f all' tiie properties so piireliased. ■ In 1891 be' brought a. suit (No. S0 
heirs of Sitaram, then deceased, for-possessioii nf: ceitainr'df: 
t'lbblarids'lM sale certibcate, of which tiiey were in excIusive::possesS'ic)n,y:: 

^;''.ahd;;:hh:Dbt^d,uad,.a,^f In. the nest year, 1892, he brought another suit I'Nh, 

/;bl8:bf 1802) against the heirs of Rajara.m, then deceased, and another pars oiij, for' 
Ippisessto other lands iiicludod in the '.sale certificate, of which they ' were, in 
’ exclusive possession, and he again obtained a decree. In botli the above suihs he: 
:'based I'lis claim on the sale certilicate >showhjg his title as purchaser. The, 
femaiiider mf the lands iiieliided in the, sale ■certificate were held by the heirs ■ 
,t'of '':,,Eajararii and Sitararn jointly with other members of the family who were.'co-., 
',,^',,palce,ners .with tlieni, and in 189’7. the plaintiff filed this suit. to. recover "by', 
partitiou the shares of the heirs of Ilajaram ahid of Sit a ram in these lauds,' 
basing his ckini upon the sale oertificiite. The lower Coiirts rejected the claim '' 
on the preliminary ground that the suit was .barred by the provisioiis of 
■,;.sectio.u... v'S'.of' Procedure Cod'C (Act XIT of 188'2). ■'■■ 

Mehfhj Chandavarkar iind. Aston, JJ, (G?^tt?^,.«A,dissenting)r;reveisihg';ihh 
decree and remaudiiig* tho case, that the suit w^as not baiu’ed.: by.. .section 
That bcctiou does not apply w'here the cause of action is dJiferent. The 
title on which the former suits were based was exclusive ownership, wliile that 
on which the present suit -was based was joint ownership. A person who has 
succeeded in recovering one property under one title is not debarred from suing 
to recover another property under another title, 

' The corfcificate of sale is not the title; it is merely the title-deed. 

'Second appeal from the decision of Bao Bahadur riaghaveiidiu 
EaLttclian.dra Gaiigolli, Additional First Class Subordinate Judge 

Appeal, Hp; A 
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■' loo:). , with Appellufce Powers., at Thaiia> eonfiririiiig the decree passed 
Naiuya^;’ bj?' i’iao Salieb (X ii, Karkare, Joint Subordinate Judge atMaliacL 
Bhambao, recover possession of- land. ' 

l||§||i||||:d Narayan- Bliagwaii, Gandhip obtained a decree 

' e . against Rajaraui Haibat and Sitaram Haib'at in Suit Nor 260 ot 

1878. Ill exeeiitioii of that decree^ lie caused the ligiit^ : titk ^ 
interest of Eajaram Haibat and- Sitaram Haibat in eertain';: 
iliSiAS''ir' lands, situate in the villages of Shiravalij} Vasape., ..Ravatale:: and, , 

be sold, and at the sale- he himself .became '.dlie;, 
liliSliS sales took place on the-'llth; 22nd; 27th and 

March; 1886, and the 8th; 9th and lOtli September; 1886; 
in respect of all the lands so sold .one ceidificate-:..o£,hhlb;::,:d#^^ 
12th- >ovember;' 1886; v was. granted to'the 
liillii,'- 1891; the plaintiff sued' (No. 5-19 of. 1891) Vmayafe'dprb||i|,|^^^^^ 

.' /defendant No. '5); the son and heir of Sitaram HaibatjO-Ih^ 
|||ihi"..^^./ : '. deccased; for possession of some of the lands so purchased as abG-'ve,- 

i ''stated and obtained a decree. These lands w^ere -situated- 
the village, of Kavatale and were in -the exclusive ,po'ssess-ipMi-;A^^^^ 
v-.'- 'V.: 

following yeai; viz. 1892; the plaintiff brought a suit 
;(h 0 * 518 of ' 1892) against . the sons and, heirs of E'ajaram.. 

,,.,:/(viz,;- the present defendants. 4;- 9; 10 and '12) and agai.ns.t.tuiotfe^^^^^^ 
t§XX: . .person (defendant 6) to obtain -possession of other:, lands 

his above purchase/ and he obtained. a decree. These lands 
|tA'^"-b-v- ■ 'W''ere situate in the village of Vasape and, weie...'in tlie'^excl-uM^^^^ 

^ ' - possession of the defendants to that suit. 

.. ,Iu both the above suits the. plaintift* relied on tlie certiti-eate ,of b- 
dated the 12th November; iSS6» 

||2|'^S:;:;: remaining lands of those purchased the pJainthl' at tlie 

in 1886;and' included in the ccitilicyte of sale uf 
liliillil 1886; were held by the heirs of Euiaraiji ilail.at 

other iiiembers uf the 
with'.theni; and the plaintilf now iilcti this 
of.'. 'l'8.-9'7); to ' recover ; the 'sha;re's,'.' 

' h' 2 Eajarani and Sitaram in these lands. In this suit lie luade all „ ' 

■ ^ . the coparceners interested in the lands dcdeiidantS; aiici Ite {rrayed 
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Some of tlie defendants filed written statements which are not 
material to this rcprjrt* The others did not appear, 

Tlie Subordinate Judge suo moiu framed an issue as to wlietlier 
the present suit was barred by sections 42 and 43 of the Civil 
Procedure Code, He found this issue in the aiffirmative and 
dismissed the suit. In his judgment he said : 

■ xvHo I’easons^h been shown wliv plaintiff did not ask for relief in respect, 
vofc* these' lands in the former suits. Plaintiff ought to have s'tied for those lands 
ill the previous ‘litigation as the cause of action was the same. It is well 
established that the law does not encourage multiplicity of suits® The same 
priiiciple is laid down in sections 42 and 43 of the Civil Procedure Code. In 
.Illy opinion tlie present suit is barred by previous litigations under the afore- 
.. 'said sections.. Plaintiff h.as omitted to sue for the lands io question in previous : 
;■ suits.j ;arid so he m.ast.take the coiiseque.nces« 

Against this decree plaintiff* appealed. The lower Appellate : 
^ Court confirmed the decree on the following grounds 

A' party is bound to bring forward his whole cci>se in respect of the mattei* 
in litigation and opmi to him upon the points for decision in the suit : Udin^a 
Ik'ioar V, /{alanm l¥aeJd^ar(2 Mad. If, 0. 131)- 
The correct tost wlieii a second suit is brought for something omitted to be 
sued for in a previous suit is whether the claim in the new suit is in fact founded ' 
on a cause of action distinct from that which was the foundation of the forraer 
suit : BusIoof Saheem v. Slmnisooidssa Begum ; Judoonath Bose v. Shimisoo- 

(8, W® IL .P C. S ; -11 Moore’s 1, A. 551). .It is a well established' 

rule of law that a piaintilf is bound to include iu his plaint all the grouuds 
■:':.'Upon which iiis suit is based, .A second suit upon a cdjferent groimcl tvideh' 
vMsied he firm the commenoemcrUofthG first suit would not beallowedi&s it would 
1)0 splitting the cause of action : Abhiram Boss v. Bkrimm Doss (3 Beng. 
L. R. 42h s. 0, 12 ^V. E. 336). 

A plaliitiffbs cause of action consists of every fact which it would be necessary ■ 
for him to prove, if ti'a versed, in order to support his right to the judgment of 
the Court : Msetd v. Brown (L, fi. 22 Q. B. D. i28X 

. . Tlie, term cause of action ” includes all the reliefs covered by the facts, on 
the strength of which a plaintiff comes into Court, and therefore if he omits ^ 
to ask for any of them he shall not be allowed to do so in a subsequent suit .* 
per vStuart, O.J,, in Sarsuti v. Kunj Behari Lai (I. L. R, 5 AIL 3i5 at p. 
359) ; wkh also Namo Sing Mimidu v. Anand Sing Mmidu (I. B, R, 13 CaL 291) ; 
AmU V. Thatha (L L. R. 10 Mad. 347) ; Uhlia v, Daga (I, L. R. 7 Bom, 183). 

' > A second suit may be brought only where some property was not available 
for , partition when the previous suit was instituted*. Balkrkkm Withal v, 
Mmdshanhat (8 Bom, H. 0, (A, C. J.)_64), followed in Baragmi Bapuji 
Pmdu^miug Bamekamlm (13 Bom. H. O. 148 at p.l49). 

Such is not ^ the case in the present suit. On the authorities cited abow 
and, 'the hicts of the case I think the learned Subordinate Judge was right 'in ' 
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<lisiiiiwt^iii|^ tlii^ ’S'liit its bfUTod by tli6 provisious of scctif^iis 4'r;J find 4'J tin 
Ct?de ot: Civil Froeediire. 

appealed :to tile' High Court; ' d 
The case was heard by a Division Bench (Crowe and Aston, JJ!). 
1\ P, Kliare for the appellant (plaintiff). 

:M\ Vn Bhat for respondent 5j G, IK £ele for ; respondents 

4 and 5. 


:— The only question to be' determined iir this appeal 
|||||::; present suit is barred by the provisions,:,of . sections 

42 and 43 of the Civil Procedure Code, 

on a certificate^ of -sale dated^theTfPrSpi^ 
"ber, 1886, under which he purchased the right, title. '4'ndTi 
vO and Sitaram Haibat in certain 'khoU' mG 

/ Situate in the villages of Shiravali, Vasape, Ravatale and VMiSf'if 
Ay,',:; ;' V,' .Exhibits 89 and 90 are the certified copies of the decrees. passed' 

ml: : in two suits— Xo, 518 of 1892 brought by plaintiff for the .posses--'' 
o/, sion of certaindands situate in Vasape against defendants .4, 9, d/G/' 
Idd:'/ .:;^ ' HI in, the present suit; and No. 519. of 1891 for the. :. possession Vof ':; 

II' : :-....tlie MioU share .of the village Eavatale against defeiid'ant'/S iirthA'.' 
d'l; ; ', present suit. ' d'he present suit is .to recover separate; possessioff; 
ll- . .by parti.tion of a one-third share of the lands situate' 'iii' the,:; villages::'' 

.of 'Shiravali; Vasape, Ravatale and^ Vinliere mentioned. in /ithAsale^^^ 

' ..certificate; together with mesne profits and costs. ' :Thecan'Sff^^^^^ 
action is, the same as that in the previous suits, n.am..e!y;, tH.e;;iigh;t,;".; 
.: to possession under the certificate of sale. 

42 provides that"every suit shall, as far as practicable"': ' 

as to afford ground fora final .decision up.O'ii.:r he. : 
dispute and so as to prevent further litigation ooiieeni- * 
igllll . The object of this: section is to give elTeefc to tlio 

reipuhlicae td- sii fmts- Uiiim- Section 43 laj's 
the whole of the claim which 
,,|,|| , • the plaintiff is entitled to make in respect of the cause of aefiorn 
• , A' plaintiff is not entitled to split up an entire CJiiise of actioi,i mi 

. s l|. ;• I / as to bring distinct suits in respect of distinct parts of the same , 
I'd, cause of actiom, If , a plaintiff omit to sue in respect of| or 
.'''I' .| .Hnteiffionally/i^oiihquish^la^y' portion' liis eiaim, he 'shall mot. 
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afterwards be allowed to sue in respect of the portion so omitted 
or relinquished. Both suits have been based on the same cause 
of action. It was open to plaintiff to ask for possession of the 
prr»perty now claimed in. the previous suits. The cause of action 
does not as urged by Mr. Khare, with the relief claimed. 
The observations of AStiiart^ C. J.;, in Sarsnti v. Knnj Bohavi 
on thirs point may be cited in this connection. He says ; 

T ])oiBt out vdiat appears to mo to bo a iniyapprebenskin of tlie law 
wliicli the term “relief” is confotmded with the larger and more comprehensive 
expression “ cause of action.” Nedher in section 7 of Act VIII of 1859, nor in 
the corresponding section (section 4S) of Act X of lS77j is the word ‘‘"relief ” or 
any single terin corres|')ondi.ng to it to bo found. On the contraiTj it is “the 
whole of the claim a^eleirng out of the cause of action ” that must be included in 
the suit,, and the term “relief,” to xnj mind, ought to be iiuderstnod as syiionj- 
Bious with the words “ any portion of the claim,” which are to be found both in 
section 7 of Act VIII of lS-59 and section 43 of Act X of 1877, The word 
relief,” at least as used in this country, is not a term of exact or precise 
technicality, but sirtiply means the remedy which a Court of ijustice may afford in 
regard to some actual or ap^irehended wrong or injury, such remedy being large 
or srnal! as the case may 1>e. Bat it is not synonymons with “cause of action,” 
that term in chiding all tlie reliefs covered by the facts, on the strength of which 
a plaintiff comes into Court, and therefore if lie omits to ask for any of them, 
die does so. under the sanction of section 7 or section 43. 

- lias supervened, as far as the defendants in the former 

■ litigations a1u3.c011cer.ned, since those suits were filed, to give a 
■.new cause of action. The property now claimed was availablev 
for partition when the previous suits were brought. 

Ill the case of Bnmsden v« relied on by the pleader 

for the appellant^ it was held that damage to goods and injury to 
the person, although they have been bccasioned by one and the 
same wrongful act;, are infringements of different rights and 
give rise to distinct causes of action. ' It ivas there laid clown 
that ■when the question arises as to whether the cause of action 
ill two suits is the same, one of the tests is whether the same 
evidence would support both the suits; if it would, the cause of 
action is the same in both suits. Both in this suit and the 
p'revious litigations plaintiff has relied on the title as evidenced 
I’yythc certificate of sale, fie may be entitled to more than one 
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remedy in respect of tlie same cause of action^ and lie may sue 
rAw for all or any of his remedies ; but if lie omits (witliont leave of 
lAo. , a Court obtained'before the first hearing) to sue for any of such 
remedies, he shall not afterwards sue for the remedy so omitted. 

It^ was 'contended that the present suit relates to partition of 
joint property in which persons not interested in the previous 
suitS' are interested. But the fact that other parties are made 
defendants does not relieve plaintiff from the necessity of suing 
the former defendants at one and the same time for all the reliefs 
to Avhich he vras entitled under the same cause of action. One 
of vSiich reliefs was partition of the share of the properties now 
claimed. I think the lower Courts have taken a correct view 
v;-:: of' and I would affirm the decree of the lower Appellate 

: appeal be dismissed with 
all costs. 

Astojv, J. ?— Under the plaintiffs purchase at a Court salevV;^ 
which lasted over several days, the plaintiff acquired the right, 
title and interest of the four sons of E^ajarain Haibat and of the 
son of Sitaram Haibat in the properties specified in the sale 
certificate, as sold to Iiim at the Ooiirffs sale. 

The sale certificate does not state wlietlier ' the sale was. ".of" ‘'a':.:" 
divided or undivided share in respect of 'any of .the; properties v:'. 
specified. , The plaintiff rests Ms title upon' the ■ ^ purchase. 

. ■ aforesaid^ but his cause of action in any suit to recover o'lr. sucli'. ''''' ■' 
. title, and the frame of his suit or suits, wmiild depend to 'a greair ''v 
,■' / extent upon the nature of the interest acquired by the purchase 
; 'and upon the conduct subsequent to the Court sale of the persons’' ^ 

. '.whose' interests were-sold^ and. upon possession, if .aiijq. of tliih'*d ^ 
persons. 

Suits 518 of 1892 and 513 of 1891, it 
appears that in Suit 519 of 1891 plaintiff sued Wnayak, son of 
Sitaram Haibat,. for possession of certain specified Mo^naiid in 
, Ravatale in possession of ■Yinayak, „ alleging that he had become 
' owner of the said specified land, and that Viiiayak w'roogfuJIy 
retained possession after demand. In Suit 51S of 1892 he siiivi 
Ahe four sons of Rajaram 'Haibat, to wdioro were subsec|iiently 
' ' added Yinayak Sitaram and Yaraan Mahadev, for possession rvf ’ 
other specified land in possession of the four sons of Raj nr am,; ; ^ 
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alleging that they wrongfully retained possession after the Court 
sale aforesaid, after demand. In each of these two suits he 
obtained a decree for possession of the lauds he sued for, and in 
neither of these two suits, as summarised in the decrees, is there 
any indication that the property comprised in either suit was 
joint undivided property. 

■ In the present case the plaintiff sues to recover on partition 
the shares of the sons of Eajarain and Sitaram Haibat aforesaid 
in other property comprised in his sale certificate, but described 
in the plaint as undivided property. He has joined as defendants 
fifteen persons including the sons of Eajaram and Sitaram Haibat 
and all other coparceners, alleging that on demand he was 
refused possession of the share to which he became entitled by 
purchase at the Court sale. 

Title,-’^ “ cause of action,” and “ relief ” may be inter-dependent, 
but are not synonymous terms. For instance, where a plaintiff 
had purchased two houses under the same sale deed and was 
dispossessed of both on different dates, and thereafter brought 
consecutive suits, it was held in Biayatullali v. Nasir W that 
although the plaintiff’s title to both the houses rested on the title 
acquired by him under one and the same sale deed, yet his ouster 
on two different occasions from the two houses gave rise to two 
separate causes of action, which he wms not bound to join in the 
earlier suit, there being nothing in the Civil Procedure Code to 
compel him to do so. 

Again, the whole cause of action includes every fact essential 
to the maintenance of the action, and each of these facts separately 
is but a part of the cause of action”*: JDeSoma v. OolesS^> If 
A and B and C each sell me on the same day a different house, 

I may have no cause of action against A though X’s title may he 
complete and be acquired by my purchase, for A may do all the 
law requires to put me in possession. I may have a cause of 
action against S though B may have no title in the house he 
pretends to sell to me. The frame of my suit to recover the 
property sold by C may be quite different if I have reason to 
believe that Chas only a limited interest in the house he has 
'affected to sell to me. So far as sections 42, 43 of the Civil 
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Procedure Code are concerned, my position witli regard to suits 
:".;-'to::ree 0 ¥er : wliat ^ I ' .had' purchased; j¥ouH.;;he:the;:;'::samedl''^^ 
were my judgment-debtors and their rights on the same three 
houses had been bought by me at one and the same Court sale 
in execution of my decree. 

The remedy sought in the present suit could not have been 
sought in either of the earlier suits which related to other property. 
The claim in the present case is entirely distinct from the two 
earlier ones, and is based upon a separate cause of action though 
the plaintiff rests his title upon one and the same Court sale® I 
can find no support in sections 42, 48 of the Civil Procedure Code^ 
or in the cases cited at the hearing, for the contention of the 
respondents pleader, Mr. Bhat^ that the plaintiff by bringing the 
two earlier suits aforementioned has split up his cause of action 
with respect to the subject matter of the present suit. That 
contention was based entirely upon the assumption that the 
plaint property in the two earlier suits^ Nos. 519 of 1891 and 
518 of 1892, was an undivided share in joint property with w^hich 
the present suit is concerned— an assumption contradicted by 
the record, 

A suit on exclusive title for possession of specified land set out 
in a plaint as in possession of a defendant and a suit for recovery, 
on par tition, of a share in joint and different property set out in 
a plaint filed against the same defendant and others, constitute 
ill my opinion suits of a different nature based upon separate 
causes of action® 

I would reverse the decree of the Court below and remand the 
case for a decision on the merits. 


OwiiiK to the above difference of opinion, the case was referred to 
Mr. J ustice Ghandavarkar, under section 575 of the Civil Procedure (jocle 
(Act XiV, of 1882). 

If/zare for the appellant (plaintiff) The lands sought 
to be recovered in' the previous suits were in the exclusive 
possession of the defendants : to , those suits. Those were suits' 

for a partition of the : 
joint family property impleading all the coparceners, the' cause ' 
of action being founded upon plaintiiTs title as a joint' owner. 
These -ivere, twO'differentcauses^ of action. The term cause of 
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is to' be . understood in each suit ,;to iiieaii ;caiise'. of action 
alleged by the plaintiff in ; his plaint.. The .subjectHnatter: and 
the parties in the two litigations were quite different, I rely on 
^■:'3mnsde9t 

M» F* Bliat for respondent 6 (defendant 5) ; — The basis of the 
plaintiff’s claim in this suit is the same as that in the two 
former suits, viz., the certificate of sale dated the 12th November, 
1886, which conveyed to him the right, title and interest of 
the judgment-debtors, Rajaram and Sitaram, in all the property 
sold. ' 

The plaintiff ought to have brought one suit for possession 
by partition of the lands covered by the certificate : Nara^an 
V. Pandiirang^^'^ I Uhha v. ; Rangayya v. Nanjajopa^^^ \ 

AhJiiram Boss v. Sriram Doss^^^ To hold that the words cause of 
action in section 43 of the Civil Procedure Code (Act XIV of 
1882) mean the cause of action which the plaintiff chooses to put 
forward on each occasion is to frustrate the very object of the 
section. 

G, B. ReU for respondents 4 and 5 (defendants 4 and 5), 

Chanda VARKAR; J. : — This is a suit brought by the plaintiff 
Narayan B hag wan claiming a one-third share in the properties 
in dispute. The plaintifli^s allegation is that those lands with 
certain other lands were purchased by him at a Court sale in 
execution of a decree obtained by him against (1) Rajaram, 
deceased, by his sons and heirs Pandurang, Shankar, Balkrishna 
and Shivram, and (2) Sitaram Haibat, deceased, brother of 
Rajaram, by his son and heir Vinayak. The sale certificate in 
respect of all the properties so purchased by the plaintiff at the 
Court sale is dated the 12th of November, 1886. 

After the Court purchase the plaintiff brought two suits, 
isros.519 of 1891' and 518 of 1892,;:tO;;recover exclusive possession 
of some of the properties included in the sale certificate. Those 
were properties other than the lands now in dispute and he 
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alleged that he was entitled , to them as absolute owner. Suit 
No, 519 of 1891 was ' brought against one Vinayak by the 
plaintiff, while Suit No* 518; of 1892 was' brought by him against: 
all Ms judgiiieiit-debtors whose right, title .and interest he had 
:-vpiirchased . .and also' against one Wamaiiji Mahadev, ' who "is. 

defendant No, 6 in the present sait. The plaintiff siieeeeclecl ' in ' 
" recovering exclusive possession of the lands in respect of which' 
those two suits had been brought^ 

The present suit is brought in respect of lands other than those 
to which the two previous suits related and in it the plaintiff’ 
seeks to recover a one-third share by partition in those lands, 

' He alleges in his plaint that' the defendants, whose right, title 
and interest in these lands he purchased at the Court sale owned 
jointly with the other defendants and, that he' is entitled''"'^ 
■ his share by partition. Both the Courts belowdiave '■ 

; ' reje'eted his claim without going into evidence on the preliminary 

■ .ground that under section 43 of the Civil Procedure Code (Act 
XIV of 1882) he is debarred. from maintaining the present ■ suit, 

:, because in the two previous suits he omitted to include the 
property for which lie now sues* 

1 am of opinion that both the Courts below have wrongly 
applied section 43 to the plaintiff'-^s present claim* Section 43 
only applies where the cause of action is the same in the two 

■ suits. The cause of ' action •alleged'by the. plaintiff in the two pre- 

vious suits was founded upon his title as absolute and exclusive 
' ov/iier of the properties to recover which those suits were brought, 
■lie S'Uecl the defendants in those suits as trespassers, and his 
ckiin in 'both of them was owe in' ejectment. In the present suit 
the .px’operty k cause of action alleged in the 

plaint , is founded upon the plaintiffk title as a joint owner with 
.■■the'^defe other than those whose right, title and interest 

he purchased at the Court sale. It seems to me clear, . therefore,- 
that the cause of action in' the present suit is quite different from 
the cause of action of the two previous suits and section 43 can 
have no application to the present case. To borrow the language 
of their Lordships of the Privy Council in Amamt BiM v. Jmdad 

plaintiff^ "‘'present claim certainly did not arise out' 
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o£ the cause of action which was the. ■■ foundation ,, of the., former: 
snit/^ The title on which the present claim is based, 
that of joint ownership, is different from the title on which th,e 
two previous suits were brought; yIz.^ that of exclusive ownership* 
I think the present suit falls within .the principle of law enun- 
ciated in V. Gitrrno('^> by Melvill; J.; ^^tliat a person 

w^ho has failed to recover one property under one title can sue 
to recover another property under a different title.” A fortion^ 
a person who has succeeded in recovering one property under 
one title is not debarred from suing to recover another property 
under another title. 

It is urged; however; that the plaiiitiff^s cause of action in the 
present suit is- identical with that on which, the two previous 
suits w’^ero founded; because; it is said, the properties now in dis- 
pute are part of those specified in his certificate of sale. It is 
contended that the defendant's title, whatever it is, flows from 
one source, viz, his certificate of sale dated the 12th iSTovembcr, 
1883. I am of opinion that the certificate of sale is not the 
plaintiff*’s title : it is merely his title-deed. Because the same 
deed related to several properties; it does not necessarily follow 
that the title or the cause of action as to all of them must be the 
same. If in fact the plaintiff were entitled to the properties now 
in dispute on the same title on which he recovered the properties 
i i the two previous suits, section 48 might^apply, but that is the 
case of neither Side. 

Upon these grounds, I concur with Mr. Justice Aston^s view 
of the law and reverse the decrees of the Courts below, an«l 
remand this case for a decision on merits. Costs to abide the 
result. 

Decree reversed. Case remanded* 


mm. 


(1) (1881) 5 Bom. 689. 
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HATHU TlllAJI 
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MARWADI . (oEiGiNAL PiAmTOT), Appellant, 

BIN YESHWANTRAO a^jd anothee ■ , (oEieiNiL 

: :-r^,-:#EI’ENPlNTS),: EeSPGNPEKTS.^ 

Alinor — G-iiardian-^ Adopted son-^Sede hy adoptive motliGT — Suit by sw, to set 
aside sate — Purchase money paid by vendee to mother not recoverable from 
the son. 

A Hindu motlierj while her adopted son was a minor and had a guardian ol: 
propeitj appointed to him by the Court, alienated some of the minor’s |)roperty, 
treating it as her own* The-adophed son, on attaining Ms majority, sued to set 

Sold, that the mother had no power to 'alienate the property and that the sale 
should be set aside, 

. also, that although the purchavse money had been applied by the inotherv,, 

in payment of debts for which the plaintiff was liable and the .plaintiff had 
thereby benefited, yet the defendant was not entillod to recover the p^m-tshase 
money from the plaintiff. The debts Iiad been paid not as tlie plaintiff’s debts, 
but as the debts of the mother who claimed adversely to her son. 

Second appeal from the decision of T. D* Fiy, District 
Judge of Nasik^ reversing the decree passed by Khan S^thob 
F, J, Talyarkhan^ Joint Subordinate Judge of Nasik* 

Suit by an adopted son to recover land sold during his minority 
by liis adoptive mother. 

The land in question originally belonged to oneFirajiMarwadi^ 
wIiO' died in 1 8B3, After his death his widow Gangabai adopted 
the plaintiff (Nathn), who^ was then a minor. She contiiiiied 
in .possession and management of the property and she filed suits 
in the name of the plaintiff, but in 1885, in consequence of certain 
disputes^ 'the plaintifF's natural brother Siiklal Kliemchand 
obtained from the District Court a certificate of guardianship 
;y‘:y and administration to the person and property of the plaintiff* 

^ SuUal^ however^ did not obtain possession of the property, which 
';,;;;,,.'.,'imained^ with Gangabai, She subsequently began to deal with 
it as her own. On the 29th January, 1887^ she sold the land in 
suit to -the defendant for Rs; 400^ conveying ” it as her own and 
mot as plaintiff. Of the Rs. 400 she applied 
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Rs. 200 in satisfying a decree against the estate of her deceased 
husband Piraji, Rs. 160 in defraying the funeral expenses of one 
Jethi, her husband’s sister-in-law, and the remainins Rs. 50 

' ■ O 

were spent on her own maintenance. 

Gaiigabai died in 1888. Plaintifi’ attained his majority in 
March, 1894, and on the 17th March, 1897, he filed this suit to 
recover the land from the defendant, contending that Gangabai 
had no right to sell it 

The defendant pleaded, i?iter alia^ that the sale to him was 
bond fide and for valuable consideration and that the plaintiff 
was bound by it. He alleged that he had spent Es. 1,000 or 
Es. 1^500 in improving the land. 

The Court of first instance held that the sale by Gangabai 
was not binding on the plaintiff and it passed a decree that the 
plaintiff should recover possession of the land on paying the 
defendant Rs. 400. This sum was arrived at by allowing Rs. 200 
which were spent in satisfying the decree against Piraji^s estate 
and by estimating the value of the improvements made by the 
defendant at Rs. ‘iOO. 

On appeal the District Judge held that Gangabai was entitled 
to sell the property in order to meet the expenses she had 
incurred. He accordingly reversed the decree of the lower Court 
and dismissed the suit wnth costs. 

The plaintiff appealed to the High Court. 

ScoM (Advocate General) (with him M, R» Demi) for aj)pellant 
(plaintiff) : — At the date of the sale by Gangabai, the minor had 
a certificated guardian appointed by jblie Court. Gangabai was 
therefore a mere stranger. There is no case in which a sale by a 
stranger in possession of a minor’s property has been upheld as 
one by a de facto guardian when a certificated guardian was in 
existence. Gangabai had no title whatever and could give none 
to the defendant ; A^hhcmi Begim v. Moharanee 5 Gouf( 

of Wards v. ; JDehi Butt SubodraS^^ 

An alienation even by a guardian appointed under the old 
Guardians and Wards Act (XX of 1864) is void, and under the 

’ ' ' Ci)-(1878) 4 Cal 33. <2> (1878) 19 Cal W. B. Ui. '' ] ' ' 

(3) (1876) 2 Cal ^83, \ 
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present' Act (VIII of lS90)'an alienat?on by a giiarclian without 
the sanction of the Court, is also null and void : see Zala Ilnrro 
Ffosacl V. BasartdJi Dattaram v. Ganfjfaram--^ i Clioksi 

Motilal V. Mansang'^'' ; CJiandrabhat v. SangapaF^ 

There is no equity regarding* repajunent of the consideration 
money; as the sale was absolutely void. 

Branson (with him D, A. Eluire) for the respondents (defend- 
ants) — It is not' the case that where there is a certificated 
guardian a de facto guardian cannot act at all •. see Honapa v* 
MhalpaL^'^ The restrictions imposed by the Guardians and 
Wards Act (VIII of 1890) do not apply to an uncertifieated 
guardian. It may be that an uncertifieated guardian cannot 
give a perfect title ; but where the minor has benefited by an 
alienation be cannot set it aside without paying back the purchase 
money. Counsel referred to Vishnu v. Ramchmulra^^'^ \ Nathiimm 
■y. ; Lola Ilurro Prosad v. Basavutk ; Ahhassi 

Begtm v. Moharanee llajroop-^i Hanisluinhar v. Bai ; 

Givraj w Kazi ; Sreermdtg Ahfntoomiissa v, Goluck 

; Gungo. Pershad v. Phool y- Anpivtumahai \\ 

L%irgapja^'^^^ y Permanent Benefit Building Society \\ 

T/iurstan ^^'^'^ ; Td Koer v. Pioy Anand ; Guthrie v. Abool 


Chanda VABKAB, J. We think that the lower Appellate Court 
has taken an erroneous view of the law in rejecting the plaintiffs 
claim on the ground that the defendant derived his title 
during the plaintiff^s minority from the mother of the latter 
acting as the de facto guafrdiaii of the minor. The sale-deed 
purports to deal with the property as the motheris and there is 
BO mention whatever in it of the minor. The minor must; there- 
for-e; be taken to have been completely ignored and that at 


a) (1S98) 25 Cal. 909. 

(189'") Bom. 287 at 290. 
(189^) P. J. 5. 

’ (4) (1875) P. J. 312. 

O'O p890) 15 ibm. S59. 

<«) (1S83) U Bom. 130. 


c^) (1388) 12 Bom. 68(5. 

* ao) (18^0 9 AIL 340. 

, m (1374) 22 Cal. W. B. 77, 
(13) (1808) 10 Cal W. R. lOG. 
C3) (1894) 20 Bom. 150. 
(1903) A. 0. a 

(m (1882) 10 Cai. L. B, 517. 

; a^) (1871) 14 M. LA. 53. ,, 
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' a time wiieii tlie iiiother was not 'the giiardiaii of 'iliO ' 
property^ which was then vested in the Court' under Bombay 
Act XX of 186 and the Court had appointed one 8uklal as 
guardian and administrator of it. In selling the property to tlio 
defendant4hG piaintiS’s mother acted adversely to the minor 
and her act could not bind him* The sale, therefore, in favour 
of the defendant must be set aside and the plaintiff is entitled 
to recover the property. 

But it is urged that the plaintiff cannot recover it without 
paying to the defendant the purchase money -which went to 
satisfy debts binding on the minor. Assuming that it dicl^ and 
that the minor benefited from it, we see no equity in favour of 
the defendant which entitles him to payment by the plaintiff 
of moneys which ho had paid to the plaintiff’s mother, not as his 
guardian^ but as acting and purporting to act on her own behalf 
adversely to the minor. As held by the Privy Council in Earn 
Tufml Sing v. Bisestvar Lall Sa/ioo^^^^ it is not in every case in 
which a man lias benefited by the money of another that an 
obligation to repay that money arises. The question is not to be 
determined by nice considerations of what may be fair or proper 
according to the highest morality. To support such a suit, there 
must be an obligation, express or implied, to repay. It is well 
vsettled that there is no such obligation in the case of a voluntary 
payment by A of B’s debt. Still less will the action lie when 
the money has been paid, as here, against the will of the party 
for whose use it is supposed to have been paid.-’^ 

In the present case the defendant paid the debts of the 
plaintiff, not as the plaintiff'ks debts opfor the plaintiff', but as debts 
binding on his mother. The payment cannot, therefore, coiiie 
itncler section 70 of the Indian Contract Act (IX of 1872), because 
it was not made for the plaintiff. It must under these cir- 
cumstances be held to have been a purely voluntary payment and 
the remarks of the Calcutta High Court in Jbhassi Beqim v» 
Maharanee Tiajroop Koonwar^^\ apply to the facts of this case. 

We must, therefore, reverse the decree of the Court below and 
award the claim against respondent No. 1 with costs on liim. 
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INSOLYENCY JURISDICTION. 


1903 . Before Sir L. JenUns, K.Q.LB,, Chief Justice^ mid Mr, Justice 

Jfeh. 13 and 
20 , and 


March 6. 


In BTJ VALLABHDAS JAIEAM^ KHIMJI JAIEAM and BHANJI 
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JAIRAM, Insolyents.^^" 

Insolvent Act {Stat. 11 S 12 Y^ioUi c* .'-I), sections J(7' and oO — Offence ■ivncler 
section 50 a criminal offence — Charge, Sc., must he framed to sustain 
conviction and sentence — opposing creditor — Grounds of ojoposition should 
he stated in clear terns — Practice — Procedure. 

Insolvents were found guilty under section oO of tlie- Indian Insolvent Act of 
wllfuHy preventing or purposely witliliolding tlio production of certain papers 
relating to their affairs and sentenced to three months’ imprisonment, 

Eeld, that the proceedings, so far as they resulted in imprisonment, amounted 
to a criminal case. ’ 

Eeld, further, (following Eos 'parte Van SaudauO-)) that in all criminal 
cases it is necessary that there should be a charge, a iinding and a conviction, as 
a foundation for the sentence ” ; and that as there ivas no charge, the .order for 
imprisonment was wrongly made. 

Section 47 of the Insolvent Act provides the macliinery by which the grounds 
■ of opposition to a debtor’s discharge may be inquired into and precisely defined 
. before the hearing. 

Appeal against the finding and order of Russell J.^ Coniiois- 
sioner of the Insolvent Debtors' Court, dated 4th February, 1903, 
who sentenced two of the insolvents to imprisonment. 

Prior to their insolvency, the three insolvents, who were 
brothers^ resided and carried on business as cloth merchants in 
Bombay, undej’ the firm of Vallabhdas Jairam. Their native 
place wa*3 Bet in the Barodcifi' territory, where a fourth brother, 
viz,, Dhanji Jairam, resided and carried on a separate business 
of money-lending. 

The three insolvents ‘ having filed their ' petition in October, 
1901, ■ ".one . of their creditors (Narariji Pariiianaiid) filed the 
following grounds of opposition to their discharge : 

' ’ 1. That the insolvents have concealed their books of accotint. 

. 2* That the iiisol vents have made fraudulent and false entries in sueli books 

as they' have produced# 

. 3. That the insolvents have kept false books of account. 
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4. TliLit tlio insoh'onts Lave contracted debt-? frauclnlonfcly and ])}' moans 
of fiilso pretences. 

5. TLat tbe insolvents Lave concralod tlieir property, 

6 . That tbe insolvents Lave recMessly traded beydiid ilielr m^^ their 

deb(:.s so greatly exceed their means of providing for the payment thereof diirhig 
the time when the same were in the conrse of being contracted, reference being 
had to their actxxal an 1 expected property, as to show gross misconduct on the 
part of the insolvents contracting the same, 

7. That the insolvents have fraudulently, and with the intent of diminishing 
the sum to bo divided amongst their creditors, made away 'with and concealed 
their property, 

S, That the insolvents have fraudulently and with the intention of defeating 
their creditors sent away large sums of money out of British India. 

0. That the schedule of the insolvents is false and lictitious. 

Other opposing creditors^ viz., the TrusteCvS of the Khambalia 
Sanskrit Pathasliala, filed grounds of opposition as follows: 

^ 1. That the insolve-nts have fraudulently and with intent to conceal the state 
of their alfairs purposely withheld the production of their hooks of account 
relating to their affairs as arc subject to investigation under the Insolvent Act, 

.2. That the insolvents have fraudulently with the intent to conceal the state 
of their affairs kept and caused to be kept, false books and made false entries in 
and withheld entries from their books of account, 

S. That the insolvents have fraudulently with intent of decreasing the sum 
to be divided among tlieir creditors made away with and concealed part of their 
property. 

4. That the insolvents have contracted debts fraudulently and by means of 
false pretences and without having any reasonable or probable expectation at the 
time when contracted of paying the same. ' . 

o. That the hisolvents’ Avhole debts so greatly exceeded their means of providing’ 
for the payment thereof during the time when the same wore in the course of 
being contracted, reference being had to thei» actual and expected property, as to 
show gross misconduct, in contracting the same, 

0. This schedule of the insolvents is false and fictitious. 

The insolvents' petition, caiue for hearing before the Cominis- 
sioner on the 21st January^ 1903, and following da 3 rs. From the 
crosB-esamination of the insolvents it appeared that they had 
had for fifteen years an account with their brother Dlianji at 
Bet *3 that they had advanced to him large sums of money from 
time to time and was entered in their schedule as a debtor for 
Rs, 08^000. It appeared that many letters had passed between 
the insolvents and Dlianji. Counsel for the opposing creditors ; 
called for these letters, but they were not forthcoming,. In his, ' 
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cross-esamination Vallablidas said that he received many letters' 
from Dhanjh but did not know where they were ; that he had 
deposited his whole file of letters with the Official Assignee^ 
and that many of DhanjPs letters were in the Official Assignee's 
office. 

He further stated that neither he nor his brothers had any 
books or papers besides those lodged with the Official Assignee* 
On the 4th February^ 1908, the Commissioner granted Khimji 
Jairarn his discharge save as to certain specified debts; but as 
to the other two insolvents, viz, Vallabhdas Jairarn and Bhanji 
Jairarn, he found that they had fraudulently and with intent 
to conceal the state of their affairs and to defeat the objects 
of the Act wilfully prevented and purposely withbeld the 
production of letters written to them by their brother Dhanji 
Jairarn relating to their affairs under investigation,^’ and under 
section 50 of the Indian Insolvents Act (Stat* 11 & 12 Vick,' 
c. 21) he sentenced them to imprisonment for three months for 
this offence. 

The insolvents appealed on the following grounds ? 

(a) TLat the learned Commissionex' was wlioUj in e 3 .*ror in holding that . 
petitioners had committed any of the offences mcmtioned in section 50 of the 
Act for the Eelief of Insolvent Debtors in India. 

(b) That His Lordship’s finding that yonr petitioners had suppressed leitex'S 
from their brother Dhanji was not justified by any evidence given before the 
Court, and it was never attempted to be proved that any such letters were in 
exist once. 

(e) TLat no specific cliarge was made against 3 'oiir petit ioneis in tlie grounds of 
oixposition filed in this matter, nor was any charge made in tlio course of the 
hearing. ^ 

((h That the charge of concealing Dhanji’s letters was necer made till after the 
first petitioner’s re-examination was nearly concluded and at the end of the ease. 

(e) That although allegations and suggestions were made tliat Your Lordship's 
petitioners had concealed, property-, no evidence wdiatever u as given to establish 
such allegation. • 

(/} That His Lordship’s order was wholij against the weight of evidence 
recorded in the ease and was not justified b}" the evidence, oral and documentaiu', 
given before the CW*t. 

'■ fp) ‘Oh the evidence before tho Court your petitioners submit that thoy wore’ 
entitled to their discharge. 

, Tlmt the order of imprisonment Lor three months is oi'ipyan! to Justice? - 
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Imermity for appellants (insolvents) : — The appellants have 
been convicted under section 50 of the Insolvent Act (Stat. Jl 
& 12 Viet,; e. 21) for having suppressed letters received froni 
their brother Dhanji. The convietion is illegal; because (1) the 
appellants were not charged with that oflence, and (2) there was 
no evidence that they had committed it. 

The first question that arises is whether the ofienees; for 
which by section 50 the Court is authorised to punish an iusoh 
vent, are criminal offences to the trial of which the principles 
of the criminal law are applicable. We submit they are. As 
to the nature of these offences, see Stat. 6 Geo. IV; e. 16^ 
section 11-'; Stat. 12 & 13 Viet., c. 106; section 251; Bank- 
ruptcy Act; 1861, Stat, 24i & 25 Viet., c. 134, section 221, 
sub, cl, 6 ; 32 & 33 Vici, c, 62, section 1 1, cl. S, and section 19 ; 
46 & 47 Viet,; c. 52; section 165 In re Bmh Behari Roy ; 
Yeo Swee C/iOfm v. The Chartered Bank of Indian 

Then, if the offence for which the insolvents have been 
punished is a criminal offence; a specific charge of that offence 
is necessary ; In re Pollard j In re T/iompson ; Koeliinafk v, 
Baji GtwhdP'^ The procedure prescribed by section 19 of Stat, 
32 & 33 Viet.; c. 62; ought to be followed in cases dealt with 
under .section 50 of the Indian Insolvent Act. In the present 
case there was iio charge framed at all. The first six grounds of 
opposition are not under section 50 of the Act. Grounds 7 and 
8 are under that section, but are not specific and do not allude 
to the letters in respect of which the insolvents have been found 
guilty. It is clear from the evidence given that the insolvents 
were not avnare that they were being, tried for suppressing these 
letters or for any criminal offence. The evidence is that all 
letters from Dhanji were deposited with the Official Assignee. 
There is no finding as to intent : Queen vv InghamP^'^ Wo 
submit that the conviction is wrong — that the insolvents ought 
to be at once discharged from jail under section 73 of the 
Insolvent Act, I ask for the costs of this appeal, 

Eoherison and Jardine for opposing creditors eontra. 


ALr.AI’.UT>AW, 


(1) {1S?9) 17 Cal. 209. 

(2) (1892) 10 Cal. 605. 

(3) ,(1863) li. B. 2 P. 0. 106, 


(4) (1870) 14. Cal, W. R. 257, 259, 

C5) (1870) 7 Bom. H. G. Rep. 102 (A.O*) 
(e) (1859) 29 L, J. ,(¥. C,) IS. 
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[Jenkihb, C.J* ;~We. think that the insolvents ’ should be 

discharged from jaiL] 

The order for discharge from imprisonment having been made, 
the Court proceeded to hear the appeal with reference to the 
insolvents^ right to discharge under section ■ 47 of the Insolvent 
Act. At the conclusion of the arguments the Court reserved 
judgment^ which was delivered on the 6th March, 1903« 

Jenkins, C.J.: — Vallabhdas Jairam and Bhanji Jairanij the 
appellants in Appeal No. l261,and their brother, Khimji Jairam, 
having sought the benefit of the Act passed for the relief of 
Insolvent Debtors in India, their application for discharge was 
opposed, and on the 4th of February, 1903, an order was passed 
by tlie Commissioner in the following terms : 

For as macli as it appears to tins Ifonouralrle Court tliat the s^icl insolvents 
Vallabhdas Jairam ’Thackar and Bhanji Jairam Thackar have fraudulently? vvith 
the intent to conceal the state of their affairs and to defeat the objects of this Act, 
wil hilly prevented and purposely withheld the production of letters written 
to tlioni by their brother Dhanji Jairam, relating to such of their affairs 
as aro subject to investigation under the Act, wliereby they have brought 
themselves within the meaning of section 50 of Aou 11 & 12 Viet-, c. 21, this 
Honourable Court doth order and adjudge chat the said insolvents Yaliabhdas 
Jairam Thackar and Bhanji Jairam Thackar be forthwith taken into custody of 
the Jailor of His Majesty’s Common Jail of Bombay on its criniinal side to 
suffer simple imprisonment, by virtue of a warrant under the seal of this 
Honourable Court and that they be there detained accordingly, and this Honourable 
Court doth further order and adjudge that the said insolvents Vallabhdas Jairam 
Thackar and Bnaiiji Jairam Thackar shall bo discharged from the said custody 
so soon as the said insolvents Vallabhdas Thackar and Bhanji Jairam 
Thackar shall have been in custcTdy on the criminal side of the said jail for a 
period of three calendar months, to be computed from the date of ibis order* 

It was at the same time declared that Khimji Jairam was 
entitled to the benefit of the Act and to protection from arrest. 

Prom this order of the Commissioner two appeals have been 
presented, the first by Vallabhdas Jairam and Bhanji Jairam, who 
contend that no offence has been committed, that the order, 
for imprisonment was wrong, and that they were entitled to their • 
discharge; and the second by Naranji Parmanand, one of the I 
! opposing creditors, who contends that Khimji Jairam should not 
liave had his discharge, and that the insolvents have made away 
with and concealed portions of their property. . ,1 j 
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We have already reversed so ■ nincli of the order aS' directed 
the imprisonment of Vallabhdas and Bhanji, but we deferred 
delivering judgment until the arguments on the whole case had 
been completed. The grouncl on which the imprisonmenf} was 
directed was^ according to the order as finally drawn up, that the 
appellants had, fraudulently and with intent to conceal the state 
of their affairs and to defeat the objects of the Act, wilfully 
prevented and purposely withheld the production of letters 
written to them by their brother Dhanji Jairam^ and that thereby 
they had brought themselves within the operation of section 50 
of the Indian Insolvent Act. 

Now, it is clear that the proceedings, so far as they resulted 
in imprisonment, ainounted to a criminal case, and in all 
criminal cases it is necessary that there should be a charge, a * 
finding and a conviction, as a foundation for the sentence. 
Everything should be strictly and accurately iDursued ; and if in 
any one of these three points a substantial defect should appear, 
it would be a ground for reversing the proceeding^*’ (see Mv parte 
Van Sandau^'^'^). Similarly in the case of In re loUardP^ it is 
said that no person should be punished for contempt of Court, 
which is a criminal offence, unless the specific offence charged 
against him be distinctly stated and an* opportunity of answering 
it given to him 

In this case there was no charge : no question as to the letters 
was put to Bhauji or even to Vallabhdas until late in his 
examination (even then not in a pointed form) and there is 
. no evidence to support the charge. Vallabhdas, when he was 
questioned on the matter, said, I do riot know where the other 
letters froixr Dhanji are if they are not in the Official Assignee's 
ofliced^ No search, however, was made there by the opposing • 
creditors, though the Commissioner seems to have suggested it. 

‘ It is to be regretted that this suggestion was disregarded, for 
had a search been made, it would have been ascertained that 
among the insolvents^ papers there were letters from their 
brother Dhanji. 

It appears to me, then, that the conditions indicated in section 
80 were not established, and that the order for imprisonment was _ 

' ' , (t (ISU) I Phillips 445, 4o7. <a) (1868) L.B, 2 P, C. 100 at p. 1^* ' • 
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^ ' wrongly iimde. 'This brings' me to the question whether the 
appellants, Yallabhdas.and Bhanji, are entitled to tboir personal 
discharge. Their brother Khimji has been discharged, and it 
does not appear that apart from the charge of suppression the 
Oommissioner would have withheld from Vallabhdas and Ehanji 
the relief he granted to Khimji« 

Before us their discharge has been opposed by Naranji Parrna- 
nand, who is represented by Mr. Jardine, and by Naranji Nar^y 
and others, who have appeared by Miu Robertson, Naranji .Parma- 
nand has based his opposition substantially on the third and fourth 
grounds mentioned in his petition of appeal Naranji Narsey 
, and those who co-operated with him have also stated grounds of 
opposition, but at the hearing they were not urged before us. 
I therefore propose to limit myself to the case sought to bo made 
by, Naranji Farm anaud. . ■ 

But, before proceeding to deal with the matter, I desire to 
■■ comment on the inconvenient procedure which has been, adopted. 
The grounds of opposition urged by the several opposing 
creditors are framed in the most general terms, and, as far as 
, one .can judge, without any serious attempt to ascertain what 
the real facts were. I recognise there often rniist be difficulties 
‘in the way of opposing creditors placing a clear ease before 
. the.'.Court at the outset, '■ but section 47 of the xlct provides a 
..machinery by which .these'.cliffi.culties can be effectually over- 
come.' It may not always 'be iiecessa'iy to make a reference as 
contemp^Iated by that section ; but, at any rate, it would be a 
convenient p,ractice to grant such, reasonable adjournments in 
. the first 'instance as would enable the creditors to look into the 
,, insolvents’ affairs, to ask for and receive from the insolvents such 
explanation as may be deemed necessary, aiul to re-state their ■ 

, , grounds of opposition with more precision and definition. Ikiless 
some such procedure be adopted, ..the inevitable result is a roving 
and aimless examination ' in. Court, oceiipyiiig much time and 
leading to little practical result,. . The present ease furnishes an ' 
apt illiisiratlon of what I have said, for even before us on appeal , 
the opposing creditors w^ere unable to bring forward any but 
the vaguest suggestions. , ■ , ' 

' ^ Now^ the first head _ of objection to the discharge ' of the ‘ 
insolvents has been the imputation, that they ■ fmudubatly,. wifcii • , 
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intent to diiiiinisli the assets to be divided among their creditors^ 
made away with and concealed the ‘sum of Es. 98,001-15-3 
appearing in their schedule as a debt due by Dhaoji Jairam to 
the insolvents^ firm. Dhanji Jairam is a brother of the insolvents 
and^ when the facts are examined, we find that this sum of 
Es, 93,001*15-3 is a balance representing the results of trading 
for a period of thirteen years or so^ and is in part made up 
of interest. It appears to me to be a misuse of the language 
to apply to such a position the expression that the sum of 
Es. 98,001-15-3 had been made away with, or concealed. It is 
shown as an item in the insolvents^ books and is disclosed in the 
insolvents^ schedule. 

But then it is said that the insolvents have been guilty of 
concealment because the sum is represented as their separate 
property, wdiereas it belonged jointly to them with their brother 
Dlnuiji. Even if the hypothesis on which this argument is based 
were correct, I still fail to see that there has been any making 
away or concealment ; for, in describing it as their separate 
property and not their joint property, the insolvents represent 
that their creditors are entitled to the whole and not only to a 
fraction of the sum ; and at the same time it is only by so 
regarding it that they can claim interest in respect of it. To 
argue that the securities held by Dhanji for this sum should have 
been disclosed, assumes, not only that such securities exist, but 
also that the insolvents were not (as they declared) separate 
from their brother. This in my opinion has not been made out, 
and accordingly I am of opinion that the ground of opposition 
so far as it relates to the sum of Rs. 9^5,00145-3 has not been 
established. 

The next ground of opposition is that a sum of Es. 9,724-1 1-6 
appearing as a cash balance at the end of Sam vat 1956 according 
to the books of the insolvents* firm is unaccounted for. At first 
sight this appears a formidable objection ; but the explanations 
wliich have been given before ns satisfy me that it is only the 
appearances that are against the' insolvents. N’o doubt one 
expects to find a correspond ence between the cash box and the 
cash balance shown in the books ; but an examination shows 
that the cash balance appearing in the books did not exactly 
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UR, ■ evid^Bce before m tbat.'tbe.- discrepancy must be ascribed to 
mistaken postings^ and:' , that this 'discrepancy has existed for 
a long time past and from' a iime' when the insolvents were 
doing a prosperous business. ■ By far the • greater part of the 
discrepancy has been already explained and I think it vevj 
likely that a further examination, of the books would complete the 
explanation. But be this as it may, the discrepancy does not 
justify the conclusion for which the opposing creditors contend 
and this ground of opposition has not been made out. 

It only remains now to deal with the objection that the 
insolvents have fraudulently and with intent to diminish the 
assets to be divided among their creditors concealed their share 
as members of a joint and undivided Hindu family io the Oil 
Mill described in their schedule as the Eanchordas Dhanji Oil 
Mill. Now it will be perceived that this ground of objection is 
based on the assumption that the insolvents and their brother 
Dhanji were joint. I have already indicated my opinion as to 
the failure to . establish this point in relation to the item of 
Es. 98,001-15-3, and equally^ in relation to the oil mill, I 
consider that the proof falls short of what is requisite to 
establish the insolvents^ joint interest'^iir '"the oil milL [His 
Loixlship then considered the evidence.] 

The result is that in my opinion the opposing creditors have 
failed to make good their charge as to the mill. 

This disposes of the first of the two appeals. 

On the second nothing has been urged beyond that with"^'' 
.which I have already^ dealt-. 

The case will now go back to the Commissioner that he may 
: . deal, with it in the ordinary course. But the insolvents must 
Jiave their costs of both appeals, : . 

. Appeal aUom€(h 

^ Attorneys for' the insolvents— If TyahJi.'Duyakm S Gck' 
Attorneys for the opposing oreditom — Alesm. Mahiblim, 
tfymidfam and Madm^ Messrs^ Safaui and Mom - ' 
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Bffor-c Mr, JusticG Crowe anil Mr, Jmike Olianclavarhaf 


CHTJNILAL THA'KOEDAS modi (oeigijtax Plaintifp), Appfxlaht, 
The SURAT CITY MUNICIPALITY' (0EiGi:jrAL DEPBroAOT), 


1903, 
IlaraJi - 11 


Munici'imlUy — Bombay Bisiriet Mmiicipal Act [Bomlay Act III of 1001). 
sections 82 (c). 80-^Eoiise-ta:c — 'S'uit for injimofioii restraininy levy of to— * 
Miyht to sue in, Civil Court without first proceeding under section SO-^Injimotmi. 
'when granted — 'Bpeoifc Relief Act {I of 1871) i section 56 — Discretion. 


The Surat City Municipality served, under section 82, clause (3), o£ the Bomba}’' 
District Municipal Act (HI of 1901), a notice of demand upon the plaintiff for 
house-tax due by him. The plaintiff instead of proceeding under section 86 of 
the Act instituted a suit in the Civil Court for an injunction to -restrain the 
Municipality from recovering the house-tax from him. Tlie lower Courts 
rejce'ed the claim on the ground that, as the plaintiff had omitted to apjyjal to a 
Magistrate under section 8G or the Act, Ms suit was premature. 

Meld, that section 83 was permissive merely, and that it did not make it 
incumbent in every ease upon a party complaining 'of an illegal levy of a tax by 
a Municipality to appeal against the action of the Municipality to a Magistrate 
before suing in a Civil Court. But 

Held, also (confirming the decree), that the injunctioii prayed for in this case 
could not be granted. By section 56 of the Specific Relief Act an injunction 
cannot be granted where eificacious relief can be obtained by any other usual 
mode of proceeding. Section 86 of Bomba}^ Act III of 1901 gave a remedy 
to the plaintiff, but instead of resorting to it lie filed this suit for an injunction* 
It was discretionary for a Court to grant an injunction and that discretion must 
be exercised judicially with extreme caution and only in very (dear cases* This 
was not a case of that kind. . 


Second appeal from the decision of H, L. Hervey, District 
Judge of Surat; confirming the decree passed by R^to S^heb 
Gokiildas Vithaldas Saraiya, Joint Subordinate Judge at Surat* 
Suit for an injunction restraining the Surat City Municipality 
from recovering a sum of Rs. 52-8-0 from the plaintiffi* 

' ' The plaintiff owned a house in Surat. On the 12th December; 
1901. he was served by the Municipality with a bill/ dated the’ 
15th October, 1901, for Rs. 52*8 ••0 alleged to 'be due from him as 
arrears uf house4ax from 1894 to 1899. On. the 24th December," 

Second Appeal No, 59Aof 1902. ■■■ . . pi:' 
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1901, the plaintiff wrote to the Municipality a letter denying his 
liability and requesting that the bill should be cancelJecl. The 
Municipality returned no reply to' this letter; but on the Ibth 
April, 1902, it served upon the plaintiff a notice of demand for 
Es. 62-8-0 under section 82, clause 8, of the Bombay District 
Jjunicipal Act (Bombay Act 111 of 1901). 

The plaintiff thereupon filed this suit in the Court of the Joint 
Subordinate Judge at Surat for “an injunction restraining the 
Municipality from recovering Rs. 62-8-0 demanded in its notice 
under clause 3 of section 82 of the Bombay District Municipal 
Act, 1901.” 

The Municipality contended (;i7i(er alia)- that the Civil Court 
had no jurisdiction and that the plaintiff was not entitled to any 
relief as he had not complied with the provisions of the Muni- 
cipal Act.O) 

The Subordinate Judge dismissed the suit on the ground that 
the plaintiff had not followed the procedure prescribed by section 
8d of the Act. 


(1) Section 8S, clause 3, and section SG of the Bombay District Municipal Act 
(Bombay Act III of 1901) are as follows ; 

89, clause tlie sum for u-biclr any bill has been presented as 

aft.resuui is not paid in the Mnnioipal office, or to a person authorized by any rule in 

presentation 

of th r "Pon the person liable for the pay.nent 

^o^<nZ “y issued imder sub-seotion (.3). of 

^cutio.a 62 m.iy bo niaclo to any Mficisfrn V nv l>nTnri- • w 

But no simli appeal shall bo heard aud determined unless— 

e«) the appeal is brooglit u-ithin fiftoou days nest after service of Ho ,• 
demand complained of ; and • -I'ni ol the notioa t.f 

m the case of a rate on buildings or lands, within the time fixed 
giron under section 65 or 66 of the assessment or alteration ther. W ‘ l." 
which the hiil is prepared, ' tlicitof, accordiug' fo ' 

Mr ^whieh’a Bill 

suh-sectioad) of .section St>, within fifteen days next aftL ‘tlm i 

(e) the amount claimed from the ajjpeUaut has heeii denosite.) i.., i • •’ 

MHuidpaloflico. o. , 1 ,, , byjm,j iff 
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, ^ The decree waa confirmed by the District Judgej,' whose reasons, 
were as follows; 

I agree with the Subordinate Judge in holding that the suit is i^remature 
. . . The meaning of the section (86) clearly is that if the owner or occupier 
. of the house desires to appeal against the notice of demand, then the Magistrate 
to whom this class of cases is entrusted by the Governor in Council or the District 
Magistrate is the authority to whom the appeal is to be made. The case of 
Vas'udsvacharq/a v. The Mmiki^pality of SJiolajpur (I. L. E. 22 Bom. 384) 
is therefore distinguishable from the present one ; for in that case the wording 
and context of the rule, of which the interpretation was in dispute, showed that 
it was to be construed as permissive and not mandatoiy. Appellant's pleader 
further argues that in any case plaintiff is entitled to seek relief in the Civil 
Courts, even if he has not exhausted his remedies under the Act. I am of 
opinion, however, that the Subordinate Judge is right in holding that no action 
will lie until the person aggrieved by the notice of demand has followed the 
course prescribed by the Act, and failed to get redress (see Saloharmi v« The 
Mnnicvpalitij of Kalyan^ 7 Bom. H. C. (A. C. J.) 33). 

Plaintiff appealed. 

J/. Mehta for tlie appellant (plaintiff) : — Tbe lower Courts 
have held that the suit is premature inasmuch as the plaintiff 
did not resort to the procedure prescribed by section 82 of the 
Bombay District Municipal Act (Bombay Act III of 1901). Our 
contention is that the section is not imperative, but it is merely 
advisory ; this is borne out by the use of the word ^^may in the 
section : see Maxwell on Interpretation of Statutes. It is only 
where the exercise of a right is vested in a public body and the 
exercise of that right is for the benefit of the public body that 
the word may ” can be interpreted as “ shall ” ; but where a 
statute confers a benefit on a class of people such as rate-payers, 
as in this case, then it is purely a matter of discretion with 
a person whether he should take advantage of benefit or 
resort to the common law remedy of proceeding in a Civil 
Court, Section 86 of Bombay Act III of 1901 is analogous to 
section 525 of the Code of Civil Procedure (Act XIV of 1882)^ 
which lays down that an award may be filed within six months ; 
but if a party fails to resort to that remedy, he does not lose his 
right of getting it enforced by a regular suit : SubUraya Ghetti 
V. . Sadmiva CleUiS^'^ The procedure prescribed by section S6 
of Bombay Act III of 1901 is not preliminary to the filing 
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of 'a suit in a Civil Court, but is merely concurrent ; and if any 
one without resorting to the procedure laid down in section 86 
chooses to file a suit in the Civil Courts he may do so. If the 
intention of the Legislature was to make the procedure under 
section 86 a necessary preliminary to sai action in a Civil Court, 
it would have expressly said so in so many words, as it has done 
in section 11 of Act X of 1876. Our submission^ therefore^ is 
that section 86 is no bar to the present suit. 

IL C. Coyaji for the respondent (defendant) : — Section 86 of 
the Bombay District Municipal Act (Bombay Act III of 1901) 
is imperative and a person cannot, therefore^ bring an action in 
a Civil Court without first resorting to the procedure therein 
laid down. This section does not actually take away the common 
law remedy, but provides that before resorting to that remedy 
a person should follow the procedure prescribed by the section. 
The section, in effect, provides for a less expensive and more 
speedy remedy and requires the person to resort to it in the 
first instance. Where a statute provides a special remedy 
which is only in seeming conflict with common law, the two 
should be reconciled : Hardcastle on Statutory Law, page S07. 
The case of SahJimam v« The Chairman of. the M^uicppaht^ of 
Kahjad > lays down that where a statute has laid down a special 
procedure, that should be first resorted to, The plaintiffs suit is 
therefore premature* 

31, W. Mehta in reply .—The case of Sahharam v. The Okaif^ 
man of the ITimidpalU'^ of K alp does not apply. Tlie words 
in the section in that case were shall in the first instance/'’ 
which are imperative, whereas here the word is may,^^ wliich 
is prmd facie only directory. 


C'liAraAVAKKAE, J. : — This was a suit brought by the appellant 
Cliunilal Jlhalvoidas j\Xodij ioi* an injunction to resti'ain the 
Municipality of Surat from recovering Es. 52-S'O as arrears of 
house-tax for the years 1894 to ISOf Both the lower .Courts 
have rejected the claim on the ground that the appellant having 
omitted to appeal under section 86 of the Bombay Act III of , 
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1901 to tlie Magistrate against "the - notice- of , .demand issued by ^903, 
tbe-'-Miinieipality^^ 

^ .taken .of. section' 88 is that it pro-vid.es.a 

remedy which ought to he exhausted before an action against a 
Municipality for an illegal levy of a tax can lie in a Civil Court. 

Neither the wording of section 86 nor any of the other provisions 
of the Act warrants that view* There is nothing in the section 
itself which makes it incumbent in every case upon a party 
-complaining of an illegal levy of a tax by a Municipality to 
'/appeal against the action of the Municipality to a Magistrate or 
a Bench of Magisti'ates appointed by the Governor in Council to 
hear such .appeals before suing in a Civil Court* Section 1.64 of- 
the Act^ which lays down the conditions subject to which suits 
against a Municipality can be brought, does not provide that a 
suit in respect of a notice of the demand of a tax by a Munici- 
pality cannot be brought unless the party suing has resorted to 
and exhausted the remedy provided by section 86, The remedy 
provided by that section is intended for the benefit of the party 
on whom the notice of demand is served, and both the language 
and spirit of the section show that it is peraiissive. 

However, though -we cannot accept the view of the lower 
Courts on the construction of section 86, we think that their 
decrees must be confirmed on the ground that the present is 
not a proper case for an injunction* The suit is substantially 
brought to restrain the Municipality from enforcing a money 
claim and there is neither principle nor authority for restraining 
by injunction one who alleges that he has a money claim 
against another from enforcing that claim in the manner 
sanctioned by law. According to section 56, clause (/), of the 
Specific Relief Act, an injunction cannot be granted where an 
equally efficacious relief can certainly be obtained by any other 
usual mode of proceeding. Under section 86 of Bombay Act III 
of 1901, it was open to the appellant to resort to the remedy 
.. provided by that section and obtain the relief which he seeks 
in '/this suit* Instead of resorting to it, he has come to a Civil 
Odiirt find asks the Court to give him an injunction restraining 
the Municipality from enforcing its claim for the arrears of 
house-tax against him. He does not deny his liability to pay 
the tax after 1899 ; all he says is that he is not liable to pay the 
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amar^ due for cer^in years previoiis to 1899; It is open ^ to 
liira: to pay the amount and then sue the Municipality . for a 
refund ; on the other hand;, it is open ^ to the Municipality to 
recover the amount by a distress warrant and sale. In either 
ease, it cannot be said that there exists no standard for ascertain- 
ing the actual damage likely to be caused to the appellant or 
that pecuniary compensation cannot be given for the invasion of 
the appellant's right. It is discretionary with a Civil Court 
to grant an injunction, and that discretion must be exercised 
judicially with extreme caution and only in very clear cases. 
The present is not a case of that kind. We confirm the decree 
with cost'S« 

Deeree conjirmed^ 


APPELLATE CIVIL- 

Before Mr, Justice Crowe and Mr* Justice Chandavarhav, 


190S. IvONDIBA Bnr BABAJI (obioixal Defendant No. % Appellant, v, 
March IS. NANA SHIDRAO and othebs (obiginal Plaintiff and Defendant 
No. I), Eespondents.^’ 


Registration — priority — Unregistered deed accompanied with posses- 
sion — Bulseqtient sale hy registered deed — Effect of possession — Possession 
for purposes of notice equivalent to registration — 'Duty of purchaser to 
inquire as to nature of possession— Begist ration Act {III of 1877), 
sections 49, 50, 


On the IGth Juno, 18T6, Eeriiijnri mortgvagocl tlic lands in suit to tlio first 
dofeiKlant witli possession, and the latter on tlie 2rjth June, 187 G, leased them to 
tliesocond defendant for one year. The second defendant reniainod in possession 
as tenant after the year had expired. ■ On the 3rd December, 1S78, while defend- ' '' 
ant 2 was in possession of the lands as tenant, lievapuri sold to him (dofendaiit 2) - ' 
her equity of redemption for Es. 95. The deed of sale w not ’compilgorily'^;', 
registrable under the Act then in force, and owing to the death of Eevapuri it waS' • ’ ' 
not registered. On the Stlx December, 1895, the heir of Eevapiiri sold the equity 
■ ^ ^ of redemption hi the mortgage of 1876 by a registered deed to the plaintiff; At ' - 

Ihe date of this sale to the plaintiff the second defendant was still in aetui!' 

' ■ y ^ poswsion* Tho plaintiff brought' this suit to redeem the lands froni thomoi't- •' 
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gagee (defendant 1)? and added defendant 2 as a party, alleging that lie was in 
possession as a tenant of the first defendant. The lower Courts passed a decree 
for the plaintiff, holding that his registered deed gave him priority over the 
second defendant, whose deed was unregistered. On appeal, 

ITeld (reversing the decree o£ the lower Courts), that the plain tiff ^s suit 
should he dismissed. Possession in certain cases, for the purposes of notice, 
has the same effect as registration. The plaintiff at the date of his purchase 
had notice of the possession of the second defendant, and that being so, it was 
the plaintiff’s duty to inquire of the second defendant under what title ho 
held, and if the plaintiff had done so, instead of assuming that the second 
defendant was still holding merely as tenant, ho would have discovered that the 
second defendant had purchased the land. 

SECOND appeal from the decision of G. 0, ‘Whitworth, District 
Judge of Satara, confirming the decree passed by Rao Sdheb 
B. T. Gupte^ Subordinate Judge of Madha. 

Suit for redemption. The plaintiff sued for the redemption of a 
mortgage of certain land executed on the 16th June^ 1876, to the 
first defendant (Bahii'jirao)^ alleging th^t he (plaintiff) had bought 
the equity of redemption on the 8th October, 1895, and that his 
deed was duly registered. 

Defendant 2 alleged that he had purchased the equity of 
redemption in the mortgaged land on the .3rd December, 1878 ; 
that his ' deed was not compulsorily registrable under the Act 
tlien in force, and had not been registered in consequence of the 
death of the vendor^ but that he (defendant 2) had been ever 
since in possession as owner^ and he pleaded (mter alia) that the 
plaintiff’s suit was barred by limitation. 

It appeared that the lands in question belonged originally to 
one Revapuri. On the 16th June^, f876y she mortgaged them 
with possession to the first defendant (Bahirjirao) for Es. 1,000, 
who thereupon on 26th June, 1876, leased them to the second 
defendant for one year only, but the latter continued to hold 
them as a tenant of the first defendant after the expiration 
nl^:the''''lease.' , 

On the 3rd December, 1878^ Revapuri sold her equity of 
redemption to defendant 2 for Es. 95. The deed of sale, as 
already stated, was not compulsorily registrable and was not 
registered^ as Revapuri died before it could be registered. 

On the 8fch October^ 1895, Rampuri/the heir of Revapuri; sold’ / 
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the equity of redemption in the mortgage of 1876 to the plaintiff 
under a deed of sale which was registered. 

suit in 1898 to redeem the mortgage 
of 1876, He made the second defendant a party, alleging that he 
held the lands as a tenant of defendant 1. 

The Subordinate Judge held that the plaintiffs purchase was 
entitled to priority over the purchase by defendant 2, as his 
deed of sale was registered. He therefore passed a decree for 
redemption in plaintiff’s favour. 

This decree was confirmed on appeal by the District J udge. 

Defendant 2 appealed to the High Court, contending, among 
other things, that the lower Courts were wrong in giving 
priority to plaintiff’s registered sale-deed, inasmuch as his 
(defendant’s) deed, although not registered, was accompanied 
with possession. 

M. 13. Chauhal for the appiellant (defendant 2). 

J). A. Khare for respondent No. 1 (plaintiff). 

The following cases were referwed to : — Kesliavv. VinayaU^'^ y 

JeAutlhai v. Girdhan-^ C/muilal v. Bamcliandrcd^^ •, Chint-o v. 

Janki \ Kautheppa v. Shefshappa^^^ •, Lakslnnandas v. Dasral''^ ; 

TFaman v. JDhondiba V) ; NaUarmttu v. BelhA3> j Chohnomleley v. 

CUtdoii ; JPeiml v. Luscoml.^'^^'^ 

CHAifD.-n'AUKAE, J.: — The points of law involved in the second' 
appeal turn upon certain facts which are not in dispute and 
which may be shortly stated. 

On the 16th of June, 187r6, one Eevapuri mortgaged the land in 
dispute to defendant No. 1, Bahiqirao bin Shidojirao, It was 
a mortgage with possession. The mortgagee, defendant No. 1, 
leased the land to defendant No. 2, Babaji, under a kahuhyat 
:fpr one year on. the 26th of June, 1876. 

On the 3rd of December, 1878, when defendant No. 2 was in 
possession as a tenant of the mortgagee (defendant No. 1), the 
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.■...■:iBQi:fcgagQ,r^'.:',Eevap sold''. to defendant No* 2 her ... equity, of 

deed 'of sale was not .registered^:,' 
not being compulsorily registrable under the Registration Act 
then in force* From that time up to the date of the prese3:it 
suit defendant No* 2 has continued in possession of the land* 

On the 8th of October^ 1896, one Rampurb an heir of Revapurq 
sold the equity of redemption by a registered deed to . the 
plaintiff; Shidrao Keshavrao Shinde* 

The plaintiff brought this suit to redeem the land from 
defendant No. 1; adding defendant No. 2 as a party, and alleging 
that he was in possession as a tenant of defendant No. 1. 

Both the lower Courts have awarded his clainq holding that 
the plaintiffbs registered deed is entitled to priority over the 
unregistered deed of defendant No. 2. under section 50 of the 
Registration Act (III of 1877). Defendant No. 2 has filed this 
second appeal. 

Mr. Ohaubab for the appellant, has contested the legal 
propriety of the decree of the lower Appellate Court on three 
grounds i (1) that there can be no competition under section 50 
of the Registration Act between the plaintiff’s registered and 
defendant No. 2’s unregistered deed, because the vendor in 
either case is not the same; (2) that, assmning that section 50 
applies, defendant -No. 2, having dealt with the land as owner 
in possession for more than twelve years from the date of his 
purchase, acquired an indefeasible title to it by adverse 
possession at the date of the plaiiitiff^s purchase, so that the 
plaintiffs vendor had no title to sell ; (3) that .assuming no ease 
of adverse possession arises in favour of defendant No* 2, his 
possession at the date of the plaintiff^s purchase was notice to 
the latter of his title as owner acquired under his unregistered 
sale-deed. ■ ■ 

As to the first of these points, it is, we think, unarguable 
and is, moreover, covered by authority by which we are bound. 
Though the person under whom the plaintiff claims is not the 
same , from 'whom defendant No. 2 purchased the equity of 
redemption, lie (I e., the plaintiff s vendor) is found by both 
the lower Courts to be the heir' of defendant No.S'^s vendor 
and to have sold the property to the plaintiff! in that eharaetei?f,'';;i 
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Legally, tlierefore^ it "is the same person who sold the property 
in either ease. This view is supported by the decision of this 
Court in Chnnilal v. Rccmchandm}^^^ following Malsandchs w 
ShanharclaBS^'^ 

The second of the grounds urged by Mr. Chaubal in this second 
appeal presents more difficulty^ having regard to the fact that 
defendant No. 2 admittedly came into possession under and by 
virtue of an assignment from the true owner. The question is 
wiiether he can, under those circumstances, be said to have been 
in possession adverse to the owner. The definition of adverse 
possession is that it is possession which is wrongful, and it cannot 
bo said that defendant No. 2 first entered and then continued in 
possession for more than twelve years as a wrong*doer. Wc 
do not think, however, that it is necessary to decide the question 
of adverse possession which arises in the case, and we refrain 
from expressing any opinion on it, because we are satisfied that 
the appellant must succeed on the third ground urged by 
Mr. ChaubaL 

It is found by the lower Appellate Court that defendant No. 2 
■was in actual possession at the date of the plaintiff‘^s purchase. 
The law is too well established in this Presidency to^be doubted, 
that possession may have in certain cases, for the purposes of 
notice, the same effect as registration. The decided cases which 
have laid that down as the law have all been collected by 
Mr. Justice Batty in his recent judgment in Tajtidin v. GovhidS'^^ 
The lower Appellate Court does not appear to have lost sight of 
that legal principle in deciding this case ; but the view it has 
taken is that defendant No. 2''s actual possession was not notice-' 
.to the plaintiff of the previous sale, because that possession -can 
be referred to the lease granted to him by the first ciefeiidsn%^" 
the mortgagee/' We are of opinion that this view of the lower 
Appellate Court is erroneous. If the plaintiff had notice of clef end" 
ant No. 2^s actual poss6ssion~and on the finding of the lower 

, Court we must hold that he had~it must be held also that lie 
,had constructive notice of the real title on which defendant No, 2' 

' . , ; " p) (ism) 22 Bom. 2lS* , m (1875) 12 Bom. H, 0, Ut ' ' ^ 
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was in enjoyment of tlie land* Having liad notice of defendant 
No. 2's possession^ it •was his duty to inquire of defendant jN'o. 2 
under wdiat title defendant No. 2 reallj^ held^ and had lie 
inquired he -would have discovered defendant No. purchase. 

The law on the subject is thus stated by the editors of White 
and Tudor^s Equity Cases in their notes on the leading case 
of Le Neve v. Ze Neve^^^i As a general rule if a person 
purchases and takes a conveyance of an estate which he knows 
to be in the occupation of another than the vendor, he is bound 
by all the equities which the party in such occupation may have in 
the land ; for possession is prima facie seisin ; and the purchaser 
has, therefore, actual notice of a fact by which the property is 
affected, and he is bound to ascertain the truth.” In 3Iamharji 
Sorabji Ghulla v. KongosGoo^^^^ Couch, C.J., went at some length 
into the question and came to the same conclusion^ He there 
cited the English cases on the subject, the first of which was 
Taylor v. Stihlertf^ where Lord Eosslyn said: *'^1 have no 
difficulty to lay down, and arn well warranted by authority, and 
strongly founded in reason, that whoever purchases an estate 
from the owner, knowing it to he in the possession of tenants, 
is bound to inquire into the estates these tenants have « « . * 

It W'US sufficient to put the purchaser upon inquiry, that he was 
informed the estate was not in the actual possession of the person 
with whom he contracted ; that he could not transfer the owner- 
ship and possession at the same time \ that there were interests, 
as to the extent and terms of which it was his duty to inquire ” 
The next case cited by Couch, C.J., is that of Jones v. Smith 
where Vice-Chancellor Wigram saief : First, it was said that 
if a person purchases an estate which he knows to be in the 
occupation of another than the vendor, he is bound by all the 
equities which the party in such occupation may have in the land, 

I do not dispute this proposition {Alim v. Antlionf ^"^ ; Daniels v. 
Dadson^^'^ ; Taylor v. Stibbert^^>) for possession is prima facie 
evidence of a seisin in fee/^ Then oi Daniels v. Davisouf*^ 
Couch, C. J,, said : The Lord Chancellor held that where 


a) 2 W. & T, L. G. 225 (7tli Edu.) 
(2) (1869) 6 Bom. H. C. 59. 
m (1794) 2 Ves. Jun. 437, 439. 


(4-) (1841) 1 Hare 43, 60. 
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as to the nature of liis possession/^ Conchy O.J.j, 
Although Daniels v. Davison^^'^ has always been 


there is a tenant in .possession under a lease, or an agreement^ a 
person purchasing part of the estate must he bound to inquire on 
what terms that person is in possession ; that a tenant being in 
possession under a lease, with an agreement in his pocket to 
become the purchaser, those circumstances altogether give him an 
equity repelling the claim of a subsequent purchaser who made 
no inquiry 

then says : Aitiiougii Varaets v< 
con>siderecl an extreme case^ beyond which the doctrine ought 
not to be extended, it has to that extent been repeatedly acted 
upon (Bailey v. liiokardsoti^^^ ; Barnhart v. Greenshields'-^^ i 
Knight v. Bowyef^^^). I am not aware of any decision where the 
doctrine has been applied to the case of a person being in 
possevssion as the object of a charitable trust and under the trust, 
but I can see no difference in principle between this and the 
possession of a tenant, as the duty to make inquiry arises from 
the fact that the estate is not in the actual possession of the 
vendor. There is the same equity in both cases/^ 

This decision of Couch, C.J., W'as approvingly cited by 
Sargent, C.J., and Melvill, J., in Santaga v, The 

most recent case that we have been able to find where the same 
law is expounded is that of Ilnni Y, I/uc/cy^*^ where Vaughan 
Williams, L.J., says (Stirling and Oozens«Hardy, LJJ*, con- 
curring) ; a purchaser or a mortgagee has notice that the 
vendor or mortgagor is not in possession of the property, he 
iiinst make inquiries of the person in possession~of the tenant 
who is In possession — and find out from him wdiat Jiis rights are,, 
and if lie does not choose to do that, then 'whatever title he 
acquires as purchaser or mortgagee will be subject to the title of 
; ' right of the tenant in possession. That, I belie\"e, is a true 
statement of the law/^ . V 

It follows, then, both on principle and, authority, that the 
plaintiff having had notice of defendant No*,2^s actual possession 
at the date of his (plaiutifPs) ' purchase, was bound to inquire 
of Hm as^ to the nature of Ms possession, instead of assuining - 


in {ism} M Tes, 240 : 17 Yes* m. 
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ufcliat :fceca:iise th possession liad originally commenced under ,a^ 
tenancy^ it must have continued under that title on the day when 
the plaintifF purchased the land. 

On this ground, therefore^ we are of opinion that the decree 
of the lower Appellate Court should be reversed and the plaintiffs 
claim rejected with costs throughout on hiiin 

Decree reversed. 


ORIGINAL eiVIL. 


Before Sir L. H, Jenhins, K.GD.BJ,, Chief Justice, and Mr* Justice 

BUEMAH TRADING CORPORATION, Limited, ' ' 
DORABJI CDESETJI SHROFF, OPPOKEHT.':,d,; - 

Briv^ Oounail — Application for leave to appeal — Companies MemoTa%dtm of 
Association Act {XII of 1895), sections 9 and 10 — A^^peal against ofdor 
passed under the Act — Test of pcctmiary sufficiency or stihstanUal question 
oflam—Civil Brocedure Code (Act XIV of 1882), sections 594, 505 and 641 
— ’Case otherwise fit for appeal — Practice — Procedtire. 

A petition by a Compariy for tlie continuation of a special resolution altering 
the Memoranduiii of Association was dismissed by the High Ooiart, 

The Company desired io appeal to His Majesty in Council. Leave to appeal 
was opposed on three grounds : (1) tlitd no appeal lay luuler the Meiuortuulum 
oi: Association Act or Companies Act ; (2) that the pecuniary test “was not 
y.ilisliecl ; (o) that there was no substantial question of law. 

Meld, that the order dismissing the petition %ras a ** decree ” within the 
defmition of that term ('ontaiiied in section 594 of the Code. 

Meld, as to objections (2) and (3), that the question was whether the ease 
w^as a fit one for appeal to the King in Council within the meaning of clause (h) 
of section 595. 

Held, further, that having regard to the fact that the commercial and fiiiancial 
position of the Compaii}” might bo seriously aifeeted by the questions at issue, 
and to the importance to Indian Companies generally of having such rights 
precisely defined, the case ought to be certified as a lit one for appeal to His 
Majesty 111 ."Councih ' '''dy;'- 

‘ JShM, further, that the proceedings .feE within Chapter XLY of the Civil 
''RfoeedureHode.'^' : . 

^ A^flicatiom by the above Company for leave to appeal to'tho/; 
Privy OouuciL 
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I . lOOS. , A petition Tby the Company for the confirmation of a special 

I " Botibay ■ Resolution altering the Memorandum of Association was dismissed 
I / / XBADraft by the High Court (see supra, page 113). Prom that decision the 

COESOBATION CoHipany desired to appeal to the Privy Council. 

Dobabh The petition for leave set forth the facts^ the decision of the 
J C. oHBOPi. High Court and the grounds of appeal therefronij and stated that 

a substantial question of law was involved. The prayer was as 
follows : 

Your petitioners, therefore, pray that Yotir Lordship will be pleased— 

{a) to declare that this case is a fit one for appeal to His Majesty in Council 
(and that there is a substantial question of law to he decided) ; and 
(5) to admit their petition and to transmit to His Majesty in Council under 
ihe seal of this Honourable Court a correct copy of the record so far as as 
material to the questions in dispute herein. 

Loioiides for the Company applied for leave to appeal in 
accordance with the prayer of the petition. 

Brani>ou for the opponent: — appeal lies to the Privy 
Council from a decision of this Court in cases decided under the 
Companies Act, The English rule of law is that there’ is no 
appeal unless the right to appeal is expressly given, and where 
no right of appeal is given, leave to appeal cannot be granted. 
The only sections of the Companies Act deiling with the point 
are sections 58 and 169. No other appeal is given. See also Act 
XII of 1895. Sections 9 and 10 of this latter Act seem to show 
that no appeal to the Privy Council was contemplated. He also 
cited Attorney General v. Sillcrn ^0 ; MinahsU v. Suirammiya ; 
Naraycm v. Secretary erf State ; Jamiyatram v. Gujarat Tradin' f.. 
Company G) • Safford and Wheeler s Privy Council Practice, : 
Part III, Chapter 2. Next, is this a fit case for appeal ? See 
Moti'ChawIv* Gaiiya Prasad G) KciTuppanoM v, Srinivasmi G) 
Mirza v. Abdul LatiffS*^ 

y,Aomndes in reply :~A right of appeal is; given by the Iligli 
Court Charter* The only.’ -question is whether the decision from 

, (1) (UU) 10 H. L* C. 704 C4) (1809) Q Bom, H. €1 E. 185 (A. C,)' 

C3) (1887) IX Mad. 26. C5) (190I) 2i All, .174, 177. " 

, 0) ji$05) 20 Bom, 802,' ' • , , (0) (lOOl) 20 lud. Ap, 40 ; 25 Mad, 213, 
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wMch an appeal is sought' is;: 'a, final .judgments nncler clauses: ::i5'' 
and S9 of the Charter* It does not matter whether the Acts 
give an appeal or not. Jamiyatram v. The Gujarat Trading 
Oomimiy w'as prior to the Charter, He also referred to In re 
Ifest Hopetoimi Tea Gompany ; Mirza v, JMiil ; Ztd/ 

Ali V. Asgur 

Jenkins, O.J. : — In October, 1902, this Bench dismissed a 
petition, presented under the Indian Companies (Memorandum 
of Association) Act (XII of 1895), on the ground that no such 
I'esolution as the law requires has been passed. From this order 
the Company desires to appeal to His Majesty in Council. 

In opposition to the application it was urged before us by 
Mr. Branson, first, that no appeal lay under the Memorandum of 
Association Act or under the Companies Act j secondly, that the 
pecuniary test had not been satisfied ; and thirdly, that there was 
no substantial question of law. 

To the first of these objections the answer appears to me to be 
that if there has been a decree, then there is a right of appeal 
under the Code of Civil Procedure, subject to the conditions 
thereby prescribed. Section 594 of the Code, which is in the 
chapter regulating appeals to the King in Council, provides that 
in that chapter, unless there be something repugnant in the 
subject or context, the expression ^ decree ’ includes also judgment 
and order It seems to me clear that our order of October last 
falls within this definition of a decree/^ 

The other objections are, no doubt, of weight where they are 
applicable, but here we have to consider whether the Ccise is not 
a fit one for appeal to the King in t/ouncil within the meaning 
of clause {h) o£ section 595. The only question, therefore, is 
whether we ought to give in this case a certificate of fitness. 

It is perfectly true that it cannot with precision be said that 
the amount or value of the subject-matter of the suit is Rs. 10^000 
or upwards, or that the amount or value of the dispute on appeal 
is of that sum or upwards; but the reason why that cannot be 
said iwS, because the value of the question at issue between the 
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pariii6s is one to which it is impossible to give a numerical 
expj-ession. It is, however, obvious that the financial and 
commercial position of the Company may be seriously affected by 
the questions at issue, and having regard to that and to the 
importance to Indian Companies generally that these rights 
should be precisely defined in relation to the point that has arisen 
in this ease, I think that we ought to certify that the case is a 
tit one for appeal to His Majesty in Council, and we accordingly 
do so certify. 

I have dealt with the case under the Code, because I think 
that by virtue of section 647 of the Code the present proceedings 
come within the provisions of Chapter XLV. 

The costa to be costs in the appeal. 


Attorneys 
Oioen, 

Attornej's for 
DinsJ/a, 




for the Company — Messrs. Craigie, 

the opponent™iLfi« 5 «. Ardesar, Eormasji aM 
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Bbfcyre Mr. Jmike Crowe and Mr. Justice Clnaidavarhir. 

BHIKABHAIMTAMHASD a,, 

imi BHIJBI (oEiaiisrAL Plaiettiee), Eespohde:^;t.^^'^ " 

By a settlement execntecl in 1836 fto first defondaiit ao-reM . -V' 
ra rnamtenance to the plaintiff wife) at tk> rnlo of"pV f; ' 

The second defendant signed the deed as suroir In IS-^s li’ ' - 

both defendants to enforce her rights under the settlemeu'kmd' 0^'' 

arrears of luamtenance for ten months and sixteen dais IVom il ®’ '' ’ 

l.'W. The defondauts ploadod that the deed 11 ^'-vemhor , 

The first Court found that the settlenieui was not voT'l 1 , ■ 

lott tb .. ; 
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fleeree was against tlae first defendant, only. Tiie second defendant appealed 
against tlie decree so far as it was against him, contending tliat the sottlcineiit 
was not in any way binding on him. The plaintifi" filed cross-objections to the 
decree, contending that the second defendant ought to have been held liable for 
ihe arrears of maintenance. At the hearing of the appeal, however, tlio plaintiff 
withdrew her cross-objections, and the decree , of the first Court was confirmed 
with costs. 

In 1901 the plaintifl; filed this suit against both defendants to recover arrears of 
niaintonance for t^voj'eavs and nine months, commencing from tlie 27tli September, 
1898, The second defendant pleaded that, inasmuch as- he had not been hold 
liable for ma-iutenance in the former suit, the plaintiff’s claim was res Judicata* 

Ihe lower Courts passed a decree for the plaintiff, hold in gl that liar cbiiin was 
not res Ju die ala* On appeal to the High Court, 

Seld, confirming the decree of the lower Courts, that tlie plaiuliffs claim 
against the second defendant in this suit was not res judicata* The only point 
that w’as res judicata against her by the former suit wns her riglit to tlie arrears 
therein claimed, but that did not bar her riglit to sue the second defendant as 
surety in respect of the subsequent arrears claime^l in the present suit. 

It was contended for the second defendant that the pleadings in the former 
suit operated as notice under section 180 of the Contract Act (IX of 1872), and 
put an end to his contract of guarantee. 

Heidi that the denial by the second defendant of bis liability in the pleadings 
in tliat suit was made for the purposes of pleading and could not have any other 
effect than was given to it in the suit itself. It could not -operate as notice 
under section 180 of the Contract Act, 

Second appeal from the decision of Mr. S. L, Batchelor, District 
Judge of Ahmedabad, confirming the decree passed by llao 
Bahadur Chandulal Mathiiradas^ First Class Subordinate Judge 
at Ahmedabad, 

Suit by a wife to recover arrears of maintenance from her 
husband (defendant 1) and his suret/ (defendant 2). 

3j a deed of settlement dated the 23rd June^ 1896^ the first 
defendant agreed to provide a house for the plaintiff (his wife), or 
ill default to pay her Es. 1^000 as its price, and further to pay her 
maintenance at the rate of Rs. 91 per annum. This deed wAs 
signed by the second defendant as surety for the first defendant. 

In 1898 the plaintiff sued both the defendants (Suit No. £68 
of 1898) for the settlement of the house or its price and for 
arrear of mainteii,ance for ten months and si:??teen days from 
the lOtli November^ 1897» . ^ 



419 

1903, 

Bhikaihai 






THl INDIAN LAW REPORTS. [VOL. XXVIL 


The clefeBdants pleaded {inler alia) that the deed was void as 
being wibhoiit consideration* 

The Court of first instance held that the deed was not void 
for want of consideration, and passed a decree against both the 
defendants so far as the prayer for the house was concerned, 
but as regards the arrears of maintenance it passed a decree 
against the first defendant only. 

The second defendant appealed against that decree (so far as it 
ivas against him) on the ground that the agreement in questioii 
was not binding upon him ; and the plaintiff filed cross-objections 
that the second defendant was liable for the arrears of main- 
tenance under the agreement. 

At the hearing of the appeal the plaintiff orally withdreAV 
lier cross-objections, and the decree of the Court of first instance 
was confirmed. 

In 1901 the plaintiff filed the present suit against both the 
defendants to recover arrears of maintenance at the rate of Es. 91 , 
per year for two years and nine months, commencing from . the^' 
27th September, 1898. 

The first defendant pleaded poverty, but offered to pay Es* 50 
per year as maintenance to the plaintiff. 

The second defendant pleaded that, inasmuch as by the decree 
in the former suit he was not held liable for maintenance, the 
plaintiff^s present claim as against him was res judicata. 

The Subordinate Judge passed a decree for the plaintiff against 
both the defendants. In Iiis judgment he said : 

The second defendant contends tliat the claim for maintenance as against 
him is barred under the provisions of section i:] of the Code of Civil Proeediiie. . 
It cannot be denied that there was a suit by the jmesent plaint ilT agnirist tlio 
present defendants to recover maintenance for previous months. The lower 
Court awarded that claim against defendant 1, and refected it, rhougli not in so 
many terms, as against the second defendant. Xo reasons were gfiven for the 
dismissal of the claim as against the second defendant, and iho of 

dismissal was appealed- against, but ■.the.,, objection was withdrawn in apperd. 
Thesubjcct-matter in that case.. '.was, dife from the sntjacdr matter in this ' 

' On appeal the decree was confirmed by the District Judge ou" ' 

the following grounds ; 


VOL. XXVIL] 


BOMBAY SERIES, 


421 




m 


Tlio poisit is wliofclior in that (former) salt the qtiestion of appellant's 
liability under the deed Vv-as hoard and determined vithiii the meaning’ of 
Sv7e.i,ion 13 ol: the Civil Peocediire Cole. It appear-s to me clear that it was not. 
The pleadings, the is.sue3 and the judgment in Exhibit 22 all show that the two 
def:end.ants then made eoininon cause. The issues were concornod with the 
gonuineness of Exhibit 18, the liability of the two defendants jointly to 
purchase a house’ for plaintiff and to pay her the arrears of maintenance .... 
iSl'o question was rai.sed as to defendant 2’s separate position , or v/hefcher for 
0.11 Y J'cason ho was cntitleil to bts discharged from his liability as surety, nor is 
iJierc a -word said in the judgment on these points until we come to the decretal 
order, vehere the Subordinate Jiidg'o, for some reason iinoxjjlaiued, orders that 
the maintenance shall he rocoverable from the htisband (defondant 1) only. 
Both the defendants were made liable for the purchase of the house, and against 
tills part of the decree defendant 2 appcalcdj while plaintiif filed cross- 
objections maintaining that defendant 2 was equally liable for plaintiff’s 
maiiilenanee. These crosi-objeetions were, howevor, orally withdrawn in argu- 
ment by plaintiff’s pleader, and the Appellate Court thus merely confirmed the 
original Court’s decree. On these facts I am of opinion that appellant cannot 
now claim the lienefit of section 13, Civil Procedure Code, since the matter now 
in is.sne— his separate liability as a surety — was not directly and siibstantiallj in 
issue in the former suit and wars not hoard and decided. It was for dcfendibnt 2 
(appellant) to take this present objection in the former suit ; a.s he failed to do so, 

I think he cannot now claim that the point was judicially decided, merely because 
the Subordinate Judge in his clooretal order, for no reason which can be collected 
from the judgment, restricted to defendant 1 the liability for arrears of main- 
tenance then due. Moreover, the main relief prayed for in the former suit 
was the purchase of a house, and that relief wars granted as against both 
defendants. For these reasons I think the plea of res judicata fails. 

Tlie second defendant appealed to the High Court. 

P, J/. Mehta (with him P. A* Slmh) for the appellant (defend- 
ant 2) :~The plaintiff’s claim against the second defendant is 
res fmUeata. The same claim was made in the former suit, but 
the decree in that suit as regards maintenance was against the 
first defendant only. Therefore under explanation III of section 
13 of the Civil Procedure Code (XIV of 1882) it must be deemed 
to have been refused. That decree was confirmed in appeal, and 
the cross-objections filed by the plaintiff on the point of the second 
' ciefendanPs liability were withdrawn. Under explanation II of 
section 13 it was necessary for the plaintiff in that former suit 
to raise the general question of the second defendant's liability 
for niainteiiance in order to establish her claini against him. b 
' ■' ■ ' ■' ' 


illltillS 


1903. 


Beikabhai 

'Vm 


Bai Beubt, 



22 


ilIWi 


Bhikabhax 

:::S|.iiBii|ii.;:, 


,: : THE INDIAN LAW EEPORTS. [VOD XXVII. 

The question^ therefore, must he deemed to have been, heard 
and decided against her : IS atneBivcti' Pevshad v. ’RajJcuMiin 
Buttim Koer^'>\ Feary Mohm Mtikerjee v. ImUca CIi.umnM: 
Next, we submit that, having regard to the pleadings in the 
former suit, the guarantee of the second defendant is at an end : 
section 130 of the Contract Act (IX of 1872). 

i¥. F. Modi (with him G. S. Eao) for the resimndcnt (plain- 
tiff) ..—In the previous litigation the general question as to the 
binding character of the agreement was raised and decided 
against both the defendants. No doubt we claimed arrears of 
maintenance from both the defendants, and so far the relief 
against the second defendant must be deemed to have been 
refused. But the general question whether or not the agreement 
was bad for want of consideration was decided against both the 
defendants and is now res fudioata against the second defendant. 
It was not necessary for us to raise separately the question of 
the general liability of the second defendant for maintenance, 
and it could not be treated as having been decided against us. 
As regard.s the second point, admittedly no notice vms given under 
section 130 of the Contract Act (IX of 1872), and the pleadings 
in the previous suit cannot be treated as notice under that section. 

Chandavarkae, J. : — We agree with the Courts below in the 
view that the present suit, which was brought by the plaintiff to- 
recover the arrears of maintenance for two years and nine months, 
commencing with the 27th September, 1898, due upon a deed 
executed by the first defendant, who is her husband, and by the 
second defendant as surety for him, is not barred so far as the 
second defendant's , liability is eoneernecl by the decree in Suit 
No. 568 of 1898. 

In that suit, no doubt, the plaintiff sought to hold the second ' 
defendant liable as surety for the arrears claimed therein oii the 
basis of the deed on which the present action is founded, and it 
IS also true that the Subordinate Judg-e pa.s.sod a decree therein 
for the arrears claimed as against defendant 1 only. But in 
order, to see what was in issue in a suit or what has been heard 
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fiiid decided^ tlie judgment must be looked at. The decree, 
according to the Code of Civil Procedure^ is only to state the relief 
granted or other determination of the suit Kali Krishia 
Tarjo-rc w The Heeretary of State for IndiaT^ Now, the j adgment 
in the previous suit did not decide the question of the second 
del:elldant^s liability as surety in his favour. On the other 
hand, it shows that tlic Subordinate Judge found tliat the deed 
was executed by both the defendants and was supported by 
comsideration, and tliat the plaintiff wms entitled to the reliefs 
sought. But for some reason or other in the decretal order ho 
held the first defendant only liable for tlie arrears. Taking tlie 
judgment and. the decree together, we think we must take them 
to mean that the Subordinate Judge refused merely the relief as 
to the arrears claimed in tlie suit so far as defendant 2 was 
eoncernecl That is the only point which is Te% judicata as 
against the plaintiff. She alleged her right as against that 
defendant as surety, and that was found in her favour in the 
judgment, and the mere fact that the arrears of the particular period 
to which the previous suit related were not allowed by the decree, 
so far as defendant 2 was concerned, cannot bar her right to sue 
him as surety on tlie same document as to the arrears of a sub- 
sequent period, the cause of action as to which is distinct and 
separate. '' Vfliere the cause of action is the same and the plain'-’ 
tiff has had an opportunity in the former suit of recovering that 
which lie seeks to recover in the second, the former recovery is 
a bar to the latter action. To constitute such former recovery a 
bar, hoAvevor, it must be shown that the plaintiff* had an opportu- 
nity of i*ecovering, and, but for his own fault, might have recovered 
in the former suit that wdiich he seeks to recover in the second 
action^''; per Willes, J., in Nelson v. CotichP) Applying this 
principle to the facts of tlie present case, the plaintiff could not 
have recovered in the former suit the arrears now claimed, for 
then thej^ had not become due. All that she could have done in 
that suit she did. She could have relied on the deed and sought 
to' hold defendant 2 liable on it, .and she did both. The 
judgment was that defendant 2 was liable on the deed ; so far 
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"lier general' right' based on the deed was 'found in lior favour. 
All that went against her ^vas the decretal order refusing to 
awrarcl to her the arrears due for the period to which the suit 
related. Her present suit is not for those arrears, but is for the 
arrears due for a subsequent period^ and in virtue of a general 
right based oh the deed passed by botli the defendsuits and found 
valid and binding as against l)otli in the previous suit, 'I'ho plea 
of res judicata^ therefore, fails. 

As to the second point, the mere fact that tlie second defendant 
denied his liability as surety in the previous suit cannot be 
regarded as a notice putting an end to tlie contract under section 
160 of the Contract Act. ddiat denial was made for the purposes 
of pleading, and cannot have any other effect given to it than 
was given in the suit itself. See Balcji Sitaram v. BJnhtjl 
Soyare^^^'^ where Westropp, C.J., held that a mere deiiial of 
liability by a party in a previous suit cannot operate as notice. 
Moreover, the second defendant Tn the previonc-^^oiiit denied the 
existence of a legal contract ; such denial cannot be given the 
effect of a notice to the plaintiff* that the second defendant 
wished to put an end to a legal contract which is proved. We 
confirm the decree with costs® 

(0 (ISSI) 8 Bom. IGi. 
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Before hir B BE. Jenhins, A.C.IE., Chief Bitstlce, and 3B, JnsHee. BaiCf''' 

HAEI PAJfDEBAN'G and asotheb, Plaixhpi?3, ®. SiA'L’E'J'AilY op 
SPATE POR INDIA IN COUNCIL and .the TUCSTELS foe tiik 
PliOYPMBNT OF THE CITY of BOMBA'P .ixn JAIIKS MoNElLlj, 
b'PPX'UL ColLBCTOP. DNDEE THE LanD AcQirjsriTu.S' AoT FOJl lilK AO.tCLsii 
TION OP LAND POE THE PUnpOSE OP TilE Oiir OF PoMBAP iMniOTpb.SI 
fF-^::TEtrsT,, Dependants.*'/ 

larUiolion—Ittt^mvemeni Trust Act (Bom. Act IV <;flS‘JS}~Ltr/maHvv 
powers of O-onenot' of Bombay ill OottneU — Jityisdhtioii of Mi <1/1, Qmfl l„ 

' eomider wMber uUra vires— SuhorcUuate Lof/khUuiv—Orduou r/ 
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• ’ Cmirfs—Zd'ULl AeqiustUon Act (J of 189i)--”l7idkm Ooimclh Acts, 1861 
and 1892— Questions of polic^t High GouH\s gjoiver to discuss — 
Tribunal established h]j Imgrrovement Trust Act not a : Court— Hot kcs — 
IFonnalltg, no injur g caused by error in — Wlmt defects miiate an Act — 
Clcil Procedure Code (Act XIV of 1882), seeUon 424.'~-Injtt‘ncfion arjainst 
Seontary of Stak’-^Ex -parte inj-unction token oiot to he gremfed— Hot ice of 
suit, 

in the year 1898 certain improvements were projected in the Cit 3 r of Bombay, 
and an Act, called the Cjty of Bombay Improvement Act, 1898, was passed, 
giving to a Board there!) constiUitod certain powers with a view to carry these 
improvuineiits into efiect. 

Oil the 25tli of September, 1902, there was published in the Bombay G-ooern- 
ment G-azelte a declaratirjii, purporring to be in pursnance of the Act, stating 
that fclie Governor of Bomba, y in Council had sanctioned a street scheme made 
by the Trustees for the Improvement of the City of Bombay tinder the provi- 
sions of the Act (that being the style of the Board thereby constituted), and that 
certain lands, ineJuding those in suit, were needed to be accpiired by the said 
Trustees for the purposes of executing the said street scheme ” and were required 
for a public purpose. 

The plaintiff received notices from the Special Collector (defendant S) stating 
that certain jiremises therein mentioned were about to be taken up by Govern- 
meut under Act I of 1894 (Land Acquisition Act) and that the said properties 
were to be acquired under the said Act. The notice did not purport to be issued 
under the City of Bombay Improvement Act, 

Held, as the Improvement Act did not prescribe that the notice should lee 
expressed to be uuder that Aetj there was no omission of a formality directed by 
the Act, and tiu'" tiio plaintllf had not been shown to have been in any way 
misled or da nnified by what was, at most, a misdesoriptioii. 

One of tho Special Collectors, having made an award of the compensation to 
be allowed, gave notice to tho rdaiiitiffs to hand over possession. The plaintiffs 
thereupon commcncei this suit against the Secretary of State fur India in 
Council and the Trustees for the Improvement of the City of Bombay. The 
Special Collector was subsequently added as a jiarty. 

It %Yas contended by the plaintiffs that the Improvement Act was tdtm vires 
of the Bombay Legislature, 

Held, that the Governor of Bombay in Council is a subordinate Legislature, 
so that the High Court has the right and is charged with the duty of deciding 
judicially wdiother the impugned legislation is within the scope of its autlioritju 
■ Held, further, that the Act was not ultra vires in that it amended or repealed 
the Land Accjuisition Act so far only as it aSected a particular corporation in a 
particular iocailt}". The reference to the “province ” in section 5 of^ the Indian 
Oounoils Act, 1892, is merely for the purpose of defining the limits of legislative 
operation and in no way imposes the condition that all legislation should affect 
tho whole of that area. 
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, Whether the Land Acquisition Act is amended or repealed by tlie 

i ^ Actih^Sgii^gaiA do-;'Se f ^ 

company within the meaning of the former Act, while the compensation is not 
payable out of the public revenues or out of any fund controlled or maiiagod Iw 
a loccd authority. 

It was further contended that the Improvement Act did not comply with ihe 
provisions of the Indian Councils Act, 186 1, in that it was not in fiict for tlie 
peace and good government ” of the Presidency. 

Held, that the High Court had no jurisclictioii to discuss the polio, y uf tlio 
Act. 

It was further contended that the Act ivas vitiated, in that it created a new 
Court and thereby interfered with the functions and jurisdiction of the High 
•'Court,. ^ ' 

As to this it was 7^o’W(l) that the tribunal created by the Act was not a 
Court and was therefore free from the centre i and supervision of the High 
Court except where an appeal was sanctioned by its President ; (*2) that tlio 
Improvement Act could not confer on the Kigli Court jurisdiction to entertain 
ax)peals from such a tribunal ; (3) that the -whole Act wa,s not vitiated merely 
by this defect in the prescribed machinery for ascortainingjjie compensation 
payable; (4) applying the ^winciile of the Colonial Lavv's Act, ISGo, to the 
Improvement Act, the provisions for taking possession are not void. 

It was contended on behalf of the Secretary of State that, having regard to 
section 424 of the Civil Procedure Code, the snit was not maintainable against 
him as no notice of suit had becai given. 

that ill the circumstances of this cose no iiijiinetion eculd be claimed 
against the Secretary of State, and therefore the suit was not maintainable with- 
out notice. 

Per Jenhms, C,J . — This w-as “not a case in which an rw in junction 

should have been granted. The Courts should, if possible, always rccpiire 
notice, however short, to be g'i von. 

■ Suit to restrain the clef en clan ts by iiijiinetioii froiri takiDg: .': 
^ possession of the plaintifFa property under colour of a cerfcain>'i'= 
award made by the Special Collector (defendant 3) aiid' :o£ '' tiig'" 

, provisions of the City of Bombay Iiiiprovement Act (Bombay 
Act''IY of 1898)« , . 

The suit was in the first instance filed against the Feerotary 

of state and the Improvement Trust (defendants 1 and 2), bat 
at the hearing the Special Collector was added as a party 
(defendants), ’■ ^ 

: • |he plaint stated that, on the 27th Novembeiv 1902, the plain- ' 
tiffs received notices from the Special Collector (defendant 8) 
stating that , certain ptenusea therein mentioned, were about to be 
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'j i taken up by GovemmeB.t tinder Act I of 1894, and that tlie said 1903* 

; I premises were to be acquired tinder the said Act I of 1894, Hari 

j The said premises were the ancestral property of the plaintiffs S^oifETABY 

|i; and had been the family residence for some generations. The 

! plaint then proceeded as follows ; 

0 , The plainti:ffsj in pursuance of the notices received by the pkiiitiffs ns 

I aforesaid, attended before the Special Collector, being represented by their 

Solicitors, and pointed out to the Special Collector that lie had no jurisdiction 
in the matter as no declaration had been published under the Land Acquisition 
Act; The Special Collector, however, held that the proceedings wore 

regular, and subsotiuently at the same meeting hold that further proceedings 
would ])o held under the City of Bombay Improvement Act, iN’o. lY of 1898, 

^ 0. The plaintiffs proceeded before the Special Collector under in'otest, and 

they submit that the whole of the proceedings before the Special Collector were 
without jurisdiction and -wholly irregular and void. The said proceedings 
began under the Land Acquisition Act, I of 1894, and subsequently proceeded 
A under the City of Bombay Improvement Act, lY of 1898, The plaintiffs 

submit that no proceedings could be held under the Land Acquisition Act, 

. 1894, because no declaration had been published under that Act, and they 

^ ^ further submit that no proceedings could be held under the City of Bombay 

' Improvement Act, No. IV of 1898, becanse the procedure under that Act had 

not been followed and no notice to the plaintiffs had been issued under it. 

Moreover, the plaintiffs had attended under notice that the land was about to 
be acquired under the Land Acquisition Act of 1894. The plaintiffs farther 
say that they are not aware of any Act of the Legislature which entitles the 
I'. , Special Collector to act for portion of the case before him under the xiot No. I 

i, of 1894 and then for the remaining portion of the case under the City of 

■y. Bombay Improvement Act, No. IV of 1898. 

7. The Special Collector proceeded with the case which was described by 
him as case No. 74, Scheme III, and proceeded to make his award thereon, on 
; the principles laid do^vn by the City of Bombay Improvement ilot, No. IV of 

i; 1898, and refused to award the plaintiffs 15 per cant, for compulsory aoquisi- 

p tioix iDrovided by the Land Acquisition Act, I of 1894, and in making his 

S' . award paid no regard to the provisions of the Land Acquisition Act, No, I of 

I J 1894. The Special Collector awarded the plaintiffs the very inadequate sum of 

y.' Es. 7,876 only. 

8. The Special Collector is about to take possession of the plaintiffs’ 

. , premises and turn the plaintiffs and their families out of their home' under 
^ ^ ^ ■ colour of the above proceedings. , | ’ 

, 9. , The plaintiffs in addition to the imsons hereinbefore appeaxung object 

■ ' to the aforesaid proceedings of the Special Collector and contend that the 
■ ' , are absolutely null and void and of no effect and without jurisdiction upon , 

;y,.^f\‘ithe,gr6ttiid that the Bombay Grovernment has no power to enact the City of \ 
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tlie City of Bombay any riglit to acquire ■ tlie said premises of tlie pLi-mtjlfls 
compvilsorily in tile maiiner laid down by tjie said City of Bombay linpiwe- 
ment Act, Xo. IV of 1898. 

10. The plaintiffs requested the Special Collector without priyiidioe to 
their contentions hereinbefore mentioned to refer the question of the amount 
of compensation for the determination of this Court, but the Special Cullector 
refused to do so. 

!!• The Secretary of State wdil acquire arid take possession of the plaintilfs' 
said premises under colour of the said award, and under colour of the powers 
alleged to be given to him by the City of Bombay Improvement Act, ISfo. I¥ 
of ] 898, and will upon compliance with the provisioiis of section 50 of that 
Act transfer the same to the Trustees for the Improvement of the City of 
Bombay. 

The plaintiffs prayed as follows 2 

1. That it niay^ be declared that the said proceedings before the 
special Collector and all other proceedings that have been taken to compel the 
plaintiffs to j)art with their said property against their will are illegal and 
absolutely^ null and void and of no effect and without jurisdiction, 

2, That the defendants and each of them may be restrained by' injunction 
from disturbing the plaintiffs in the possession of their said property and 
from taking possession of the same under colour of the said award and of the 
provisions of the City of Bombay Improvement Act, No» IV of 1898. 

The plaint was filed on the 24th ifebriiaty, 190S, and on the 
same day a mle nisi for an injunction in terms of the above 
prayer was obtained by the plaintiffs with an hiterim injunction 
tmtil the further order of the Court. 

The rule was not argued, but it was arranged that tJic suit 
should be heard at an early date by two Judges. 

No written statement was required or filed, and the case 
on,, for hearing before Jenkins, C.J., and Batty, X ' 

8eoU (Advocate (xeneral) and Jar dine for the Seeretary of ' 
"State '(defendant 1). 

8coii (Advocate General) and lowuiUs fox; the Trustees ’ ' 
.:(de:feiidant"2). , , ' ■ ■ ■ 

: JjHmidm and Biunmgiot the Special Collector (defendant 3). i 

TKe. following issues were raised on behalf of the first 
defendant: ' ' 
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(1) Wkcikcr liavmg regard to tlie provkioiiB of section 4i24 of tiis Civil 
Procedure Code (Act XIV of 1882) this suit is maintainable. 

(2) IPIictlier the proceedings before the Special Collector rcfeiTed to in the 
pjjilnt arc void for aii}’ of the reasons stated in the plaint. 

(3) '\\lietlicr the phiintihs are entitled to the injunction claiinocl by them. 

Counsel for the Trustees (defendant 2) joined in the abo\"e 
seeond and third issues and raised the following fourth issue : 

(4) 'Whether the plaint disclosos any cmise of action against them. 

Inveranl:^ and Stanhojie Ba-^ley for plaintiffs : — ^As to the first 
issuG^ we say that seetio]! 424 of the Civil Procedure Code (Act 
XIV of 1882) docs not apply to suits for injunctions. To require 
tv'O inontiis^ notice of a suit necessary to prevent an immediate 
threatened wrong would be a denial of justice, for the wrong 
would he done before the suit could be filed. In this ease the 
]}lainiiffs •would have been ejected and their house demolished 
within the tw^o months and no remedy would be left to them. 
The -words of .section 424; no doubt, are wide enough to cover all 
classes of siiitS; but the Courts must read into the section the 
additional words except in cases of necessity’': Bateman v. 
Poplar Bisfrici Board of TI'^<?rfcsb> j Floiver \\ Local Board of 
Low \ ILihuicipality of Parola v. LalishnandasS^^ The 

case of Secretary of Stale v,.. may be cited against 

me. But as to how far judgments are authorities^ see Lord 
Halsbiiryhs observations in Cpidun v. LeathemB'^ It is probable 
that; in section 421; the comma after the first mention of the 
Secretary of State in Council has crept in by inadvertence and 
should be disregarded. It did not appear in the corresponding 
section of the previous Code (Act X t)f 1877), If this cornina 
were not there,, the words would, have a narrower application 
The punctuation of an Act is no part of it : BvJke of Devomhire 
V, O’ConnoB^'^ ; Clay don v. QreenP^^ 

As to the merits; we say the City of Bombay Improvement Act 
is invalid; being ultra vires of the Bombay Legislature. > This 
Court has power to inquire into the validity of an Act: Empress 

(1S8(?) S3 C!i. B, 380, <4) (1897) 25 Gal. 239, 240. 

■I-; ,;-y a);'(lS77) 5 Cli. B. S-l?, 349. ' " m ClOOl)' Ap. Ca. 495 afc p. 50G. 

, 0} (1900) 35 Bom, 143. ‘ (6) (1890/ 24 Q. B, B. 468 at p, 478* . '' 

^ , m (1868) L. 11. 3 0. P. 511 at p. 522. , ' r/' ... ^ 
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V. B'waIiS^> Previously to 1834 the Bombay Legislature bad 
certain legislative powers, but in that year it was deprived of 
them and until '1861 it -bad no .powers of legislation at 
By 'the Indian Councils ' Act (Stat., 24 Ss 25 Viet,, c. 67), section 
: 42, certain limited powers v/ere given to it. At was to. legislate 
the peace and good government’’ of the Presidency,. 
that purpose might repeal and amend any laws previously passed 
by any Indian authority so far as they afiectecl the Presidenc}". 
But it was not to legislate so as to affect that Act or any otliei; 
Act of Parliament then or thereafter to be in force. Next came 
the Indian Councils Act, 1892 (Stat. 55 & 56 Viet., c. 14), of 
which section 6 defines province ” and section 5 extends the 
power to repeal or amend laws. What is the combined etfeet of 
these two statutes from which all the powers of the Bombay 
.' :locar' Legislature are derived? They give very li,mited .power: 
to legislate for the province : they do not allow legislation for 
part of the province, nor do they^allow legislation for classes 
of persons or for individuals. 

The Bombay Legislature in passing the. Imp.rovenieiit;,Acfe'.' 
assumed powers of legislation which the above Acts «.lid not 
confer and which' it therefore does not possess. Pi,rst, ■ it' creates , 
a person or corporation called the Board of Trustees. It has no 
power to do that. Only the Crown can create a corporatiuii : 
see Encyciopsedia of the Laws of England, tiL Corporation/^ 
Voh S, page 437, Then it empowers this person or corporation to 
acquire land in a manner different from that in which, by the Land 
Acquisition Act, the Supreme Legislature had authoiised'laiid''t 0 ':^' 
be acquired and on exceptionally advantageous terms. Thus it 
legislates for a person and not for the province, which it ea-imot 
clo.j and it alters or amends the Land Acquisition Act in .favoiir^^'Ofv: 
the new pe,rson or corporation only, and with respect only to the 
City of Bombay, leaving the Act in full force and unaltered in the 
.'■.rest:'o£ the Presidency. 

Next, the Improvement Act (section . 48) creates a now Court' 
aiidmterferes wit.il the functions and jurisdiction of the High 

Jim) 4 Cal. 172 ; 3 Cal. 63. , 

(S) v9ee speech of SirF# Stephens ia ' PxH)ce€diiigs of the OtA’cnior 1*0. evttriij. 
hegisiatiivo Cowidl, Voh 0,pagel57» '-'I'/ 
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Court, The Indian Councils Acts of 1861 and 1892 give the 
local Legislature no |}ower to do that. Only the Governor 
General in Council can legislate for Courts of Justice : see section 
22 of the Indian Councils Act_, 1861^ and section 44 of the Letters 
PateiiL 1865. The Councils AcL 1892 (55 & 66 Vict.^ c. 14);, 
leaves that e-vclusivc^ power unaltered, for (section 6) it makes 
the powers of the local Legislature ^hsubject to the provisions of 
the Councils Act_j 1861/^ The Bombay Legislature exceeded its 
power in passing the Municipal Act (Bombay Act III of 1888) 
■which affected Courts of Justice and consequently Act Xil of 
1888 'was found necessary in order to validate it. That is, a 
legislative recognition of the fact that the local Legislature 
, cannot. legislate for Courts of Justice. 

■ ■ ■ . The ImpTO for Courts of Justice inthis .' 

■-wmy,:, 'iLnot me,rely creates a new Court (section 48) to .deal '■ 
;::;mth:n^^^ in which land is compulsorily acquired which it has,, no' •; 
power to do^, but it takes away the right of appeal to the Sigh 
Court which is given in such cases by section 54 of the Land 
Acquisition Act (I of 1894) (see section 47 and schedule A of the 
■Lnip'rovenient Act). By section 18 of the Land Acquisition .Act ;,' ’ 
(which is iDCo.rporated in the Improvement Act) ,, a 
.bright is given to re.£er to this Court (see clause d, section 3),, Pro,m' 

; the decision on such reference there w'ould be an appeal iinder/*. 
clause: 15 or 16 of the Letters Patent, 1865. But all the rights 
.th,us.;gi'Veii to persons whose land is. acqiUired^for public: piirpose,s ' ',■ 
.are taken away by the Improvement xict. This Act thus '.witlw., ','’ 
draws from the High Court the jurisdiction which it has had 
under tlie Land Acquisition Act (I of 1894) and it allows no 
appeal to the High Court except by permission of the President 
of the new tribunal (see clause 11 of section 48). In section 
49 the tribunal is called a Court. In section 48 it is deemed to 
be the CourtJ^ We submit that the Bombay Legislature can 
neither create a Court nor. constitute a tribunal to exercise the 
liinctioris of a Court, If it can do this it might constitute a 
tribunal to exercise the functions of the High Court and thus 
slipcrseilc the High Court altogether. The new Act ordains that 
a certain class of cases arising between certain litigants shall be 
decided by this tribunal. If it can do this it could pass an Act , 
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that all questions of contract arising^ between Parsis,, slionld 
be decided by such a tribunal. 

^ Again, section 104 of the Improvement Act is uUra vires^ for^ 
it prevents the application of the ordinary laAv of liiniiatioin If 
in the present case the plaintiffs are ejected by the Golleetorj they 
wotdd have twelve years under the Limitation Act within wdiich. 
to sue ; but section 104 only gives them six months. 

Again; section 31 is iiUra vires. It enables the .Board of 
Trustees to take land not required for any public purpose, but 
any land whicli may be affected by a street sclieme* Tlic 
effect of this is to enable the Board to speculate in land. 

Next, can it be said that this Act is for the peace and good 
government o£ the City of Bombay ? Its procedure is oppres- 
sive. After a notification has been issued under section 27; the 
Board need take no further steps for years. They are bound by 

no limit of time. In the present case the notification was issued 

ill December; 1838, and no further steps were taken until the 9tli 
, November, 1902. Once a notification is issued the owner eaiiiiot 
sell his ianeb for of course no one will buy. And the compensation 
is fixed as of the date of the notification. Executors cannot realize 
tlieir testator’s property. Or suppose the case of a man who has 
just bought land for building. ^ Ho mortgages ir for a large sum. 
The Board issues a notification which includes his propertna 
The result is he cannot sell He dares not build (see section 49, 
clause 2) and yet he must pay the interest on liis mortgage-delit* 
Thus the operation of the Act for the good government of 
Bombay ruins him. : ' " y. 

Again, as to compensation, section 15 of the Laud Aeiprlsitiuri 
:;. Act; I of 1894, (incorporated by section 47 of the Improvement 
,;ilct) states the principles by 'which the Collector is to be guided 
ill awarding it. But while that section directs him to observe d’' 
the provisions of sections 23 and 24 of the Land Acquisition 
schedule A of the Improvement Act excepts certain clauses of 
these sections. Then, if the owner ..goes before the tribunal, tl'iafc 
'Court awmrds compensation ' on ' different principles (sec section 
49) and by different rules from those applied by the Coiloelor. 

On the above grounds wc contend that the Improvement Act 
is invalid. ■ ' , ''''d 
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Nexfc^ we contend that assuming the Improvement Act to be 
valid^ its provisions were not in this case observed* Where by 
law power is given to one person to acquire compulsorily the land 
of another^ the veiy letter of the statute must be followed : Be.n 
V. j Ma^or of Liverpool y . GhorUi^ ^ North Shore Bail- 

9 ray Compauj/ v. Pm^ ; Kerf on v, Bathnine, Kiprovemeut 
CommiBsioneTdS^^ We say the letter of the law has not been 
observed in this case and the proper procedure has not been 
folio wed« Bj" section 47 of the Improvement Act certain 
portions of the Land Acquisition Act are incorporated, TJioy are 
made part of the new Act. 'The notices^ therefore, should have 
been issued under the Improvement Act ami it should have been 
' stated that the land was to be acquired nndor that Act. But the' 
notice is sta-ted to be issued under the Land Acquisition Act (I of 
1B94) and the plaintiff was informed that the land was to be 
taken by Government (see section 9 of x4ct I of 1894). The 
declaration issued also was not in proper form, 

‘ The Trust by the fourth issue suggest that they are not proper 
parties to this suit. But it is they who issue the notiheation. 
They negotiate with the owmer of the land (see section 50). They 
are the parties^cliieiiy interested ; therefore under section 42 of 
the Specific Relief Act (I of 1877) they are rightly made parties 
fo'iliis suit. 

Seal' I (Advocate General) for defendants 1 and 2 : — The position 
of the Secretary of State, having regard to tlie provisions of 
statute 21 & 22, Yict., c. 106, sections 65 and 67/ is discussed-' 
in Kudoch v. Secrelarjj of Slate for Secretary of State 

V. It is clear that lie cafinot bo sued unless notice 

lias been given (section 424 of the Civil ih’ocediire Code). 
Section 104', of the Improvement... Act wloes not apply to the 
Becu'etary of State, asothe;, G.rowiiAs/'notmnentioiied : Seeretanj 
of Sla fe Y. McitliUfiihha^^^ ■■ " "■ ' ■ 

The Iiiiprovcmeiit' Act is noi ultta vires of the Bombay.. 
Ic'gislaluro under 24 & 25 Viet., e. 67, sections 42 and 43. it 

tV (r/7'i} (Y)wp. ( 1 ) (1892) Ap. Ca. 49S p. 523. 

( ) (1852) 2 IhiK & G. 852, (5) (18?C) U Clu IX 1 at p, 8, 

Ci) (l?Se) 14 Ap, Cih 012 p. 624. (ft) (XSOS) 25 Cal 230, 

() 11889) 14 Bom, 213, 'A 
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has a general power of legislation with certain specific excep- 
tions. It can legislate for persons, as well' as places mthin the 
Presidency. There are only two reported cases in which its 
powers have been challenged : Ttemshankar v. The Qover,v,nmit 
of Bomha?/-'^> ; CoUeeior of Tham v. BhaskarS--' Its power of 
amendment and repeal is co-exteusive rvitli its power of original 
lea'islabion : Stat. .'55 & 5C Viet., c. Id, section 5. The. Go\-ernor 
General in Council can create corporations and eoustaiitly does 
sOj for the purpose of allowing public bodies^ Aliinieipal 
bodies and companies, fee., to sue and be sued. No doubt it is a 
prerogative of the Crown, but Parliament with the consent of 
the Crown has given the power to the Indian Legislature. 

The purposes of the Improvement Act could not have been 
^'T'tdfectedby b Acquisition Act (I of 1894)« Jt wasnecessary 

that the powers given by the latter Act should be extended, and 
the legislation, was for the '“^good government^'’ of Iloinbay. 
Sanitary purposes fall within that description. The xnetliods 
adopted by the Improve.ment Act are similar to those adopted ill' 
" the, Housing of Working Classes Act (Stat, 53 & o4 ¥icL, cd2TJ)';,;'. 

■ on , which it is to a large extent modelled : see Ilbert, page 263,.,. 
. et see section 20 of Stat. 53 & 54 Viet*, c, - 70 ; .coiBparce 
:■ section 47 of ^ , the Improvement Act. - Act I, of. 1894dS'''nQ'lr 

repealed or amended, but it is applied l:y the ,Tiaist AcL 
The fact that certain provisions of the Improvement Act may 
produce hardship raises a question of poiuyv with wdiieh this 
Court cannot deah As to the delay complained of, compare 

■ English Act (53 & 54 Vict.^.c, 70), section SO^siib-seetioii 2. 

•A The Improvenieiit Act doQ,s not interfere with tlie jurisdiction • 
,: of the' High Court. The effect of the Act is to give rise to a 
; new class of cases, and a iiexv tribunal is created to deal with 
tlieni* If, how’-ever, any of the provisions dealing with tlio now . 
..tribiliial are ulh'a mres, that circumstance would not ' 
the wl:ole Act. 

[J.E,NKixs, O.J . f V' ould the Legisdature ]ia\'e passed an Act h e; 
taking land it it had been aware that the provisions wliieh It 
contained for ascertaining, the compensation to be paiil wm'c 
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The question in this case is as to the talking of the laiicL The 
point of compensation arises after the land is taken. 

[Jbnkms^ O.J. Biitis not the Act an Act to take up land on 
paynient of compensation ?' Is it not an expropriation Act ?] 

I submit the scheme of the Act is to acquire the land. The 
laud is taken, whatever the amount of compensation may be. 
The mode of ascertaining the compensation may be defective, but 
that does not invalidate the Act so far as taking the land is 
concerned. In England the -law is difterent. It is on paymeiili 
that, the land vests: Statote 58 & 54 Viefc., c. 70. In 
: . India it is not so : see Rules and Regulations III of 1812, 
articles 27 and 29 ; Bengal Regulation I of 1S24 ; Bombay 
Act' XXVIII of 1839, section 16; Act VI of 1857j, section 8,' 
which is re-Ginieted in the Land Acquisition Act of 1870 and 
again in Act I of 1894, So it appears that in India, as soon 
as tlie first step to acquire the land is taken, the property vests 
in (Government. The question as to compensation and the right 
of appeal does not afect the vesting*. 

But I submit that the provisions of the Improvement Act 
as to the tribunal are not ultra vires, 

[Jenkixs, CJ.r—The first question is whether the tribunal is 
a Court. If it is, then the local Legislature cannot interfere 
with tlie High Courtbs right of supervision. If it is not a Court, 
it is merely a body of arbitrators, and there is no appeal to 
the High Court.] 

It is called a Court in section 49. I submit it is a Court, 
and the Legislature has power to create it; just as it created 
Mamlatdars^ Courts (Bombay Act III of 187(>) and Revenue 
Courts (Bombay Act II of 1876), the latter of winch gives 
a right of appeal to the High Court* So long as no statutes 
are allected, the local Legislature has power to legislate. Neither 
the Charter nor the Charter Act (Stat* 24 & 25 Viet., c# 104) 
is affected by the Improvement Act. The new legislation only 
gives additional work to the High Court, It does not interfere 
with its existing powers. 

' As to the merits of the ease, we say the procedure was right. 
'The^^ notices were good, having regard to section 47 ,of the. 
Improvement Act^ which provides that Act I of 1894 is to 
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regulate the procedure-. • The notices were issued under section 9 

of the Act (I of 1894). .There is no prescribed form of notice^ 

hut the notices given contained all that was necessary. Tlii.s 
not''''regard^ mere technicalities. The declaration also 
was good under section 29 of the Iinprovemeiit Act. 

Lowndes for the second defendant : — The notice and declaration 
need only state the limits of the land and tiie purposes for vehicli 
the land is needed ; see section 6 of Act I of ISO 1 j section 2Ch 
clause (Jh of the Improvement Act. 

We submit that the tribunal is a Court. Section 48 of the 
Improvement Act does not prevent the High Court from making 
rules for the tribunal. If the tribunal is a Courts then there is 
an appeal from it to the High Court. 

CJ.t — Do you say that an appeal"wouMdi0:fti|ti^^^ 
.a certificate is given or not ?] 

There may be a question as to the cases in which an appeal 
, ' woukl lie. That point would, no doubt, have to be decided* 

\ As to the vesting of the land, it is clear that the policy of the 
Act is to take the land quite inclepencleii tly of the question of 
compensation. That appears from section 1 7 of Act. I of 1894, and 
the invalidity of the section- dealing with the latter woiibl not 
alfect the validity of the clause dealing with the former. 

: ; Lnverarit ^' ' in reply :~If . the Improvement Act docs not 
repeal, alter or amend -Act I of 1894^ then it imisfc have been 
enacted under the powers given by tlie Councils Act; 18 d 1. Ihifc 
that Act forbids tJic local Legislature. to enact anything ineoiisistent 
■with prior Acts of the Goveniment of India. I\knv Act I of I Si) 1 
was the only Act mideiv which land could bo taken furapuldic 
,;|#rpose, . and it provided., for- compensation being given in a 
particular - way and paid out of a specified fund (see section t1 
of Act I of 1894), That was the. law in force. Wlieiiee does the 
loealfjegislatiire obtain power to enable a corporation to aequire ’ 
laud in a different- way? Act- 1 of 1891: ig repealed, altwvd or 

If the Improveiaeut Act does 
not.repaal or amend it, then the Act is clearly rAv,.-, 

'';lf the provisions fob ascertaining e.onipcnsafcioii aiv im'albl the 
whole Act; faps^, jrtst^as, a good cliaiitablo gift may biil whi;n it 
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'is..pai‘t;of an, icYalid scheme s Tudor ■ on-Oharityj: page 47. . The 
■powers' of the Bombay Legislature were challenged m Me^.v, 

^ .That Legislature has no power under the Councils Act^ 

'1861^ to legislate foi' Courts of J ustice. Probably the Mdiiilatd^rs ^ 
Oourts^' Act and, the. Land Eevenue Act are invalid, but the point 
■ ;''Iias never' 'beenraised. 

Jenkins, C.J. In the year 1898 certain improvements were 
projected in the City of Bombay, and an Act called the City of 
Bombay Improvement Act, 1898, was passed, giving to a Board 
thereby constituted certain powers with a view to carry these 
improvements into effecte 

On the 25th of September, 1902, there was published in the 
Bomla;^ Government Gazette a declaration purporting to be in 
pursuance of the Act, stating that the Governor of Bombay in 
Council had sanctioned a street scheme made by the Trustees for 
the Improvement of the City of Bombay under the provisions of 
the Act (that being the style of the Board thereby constituted) 
and that certain lands, including those in suit, were needed to, 
be acquired by the said Trustees for the purposes of executing 
the said street scheme and were required for a public purpose. 

On the 27th November, 1902, the plaintiffs received notices 
addressed to Pandurang Nilaji, their deceased father, and also 
to each of them in the following terms : 

Notice is lierehy given tliat tlio xindermontioned piece of ground, with the 
Iniilding thereon erected, sitnatocl within the limits of the Registration District 
of Bombay, in the Island of Bombay, and recently marked ont and measured, is 
about to he taken hy Government for a public purpose, viz., for the street scheme 
No, ni from Elpliinstone Bridge to Quoen^s E«ad proposed by the I’rustees for 
tlio Improvement of the City of Bombay, under Act I of 1894, in accordance 
with a declaration, dated 22nd September, 1902, published in the Bombay 
fhi^ernment Ga-xette of the 25th September, X902. If you have any interest in 
this land and building, or are entitled to act for person so interested, you are 
hereby called upon to appear personally or by agent on Friday, the i2th December, 
1902, at 11 at tho office of the Special Collector, Bombay, in the Chartered 
Bank Now Buildings, opposite Quoeifs Statue, on Esplanade Roach to state and 
prove J}y documents the nature of such interests in the land ox building, and the 
amount and particulars of any claim yoti may wish to prefer for the same* 

V' ' ' " (i) (1870) 7 Bum, IT. 0. Rep. (Or, Ca.) 7. ’ „ ■ i||i 
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' All 'ipieoe ■ oy . pared . ^ of : lanA m' , ground^: togetlierr ■ .witli. .ereeted; 

tlierefiij rlfciiato at 7th IClietwficly liaiie, assessed by the Collector oT Land 
' BoYeii'iie infder Xew Ho.' 0238 and New Survey H Os 64i>9 and by the Collectoi? of 
Municipal Eries and Tax-es iiiider ' D Waid, No. 1907, and street No 13— 15, 

' hotmded on'the north by ' ; on the south by the property ot Baboo /.Deoji,, 

on the west by the 7 th Khet wady Lane;: and on the east by : the, 

' :7:property of fewandas Ebji Sivji, contamiiig an approximate area or 233. square, 
.yaidss and is now in the occupation of Panduremg* Nilaj,u 
’ll:,',,,' , y h ^ 

Special Collector. 

each was a document to the following effect: 

:iL mattee oe the land acquisition act op ISOI. 

'' NoTicE inG, Cbaimahts pos Pbopfeties to ns acqsiebt^ 

,' ,' I" , ' 'WI!^I>SE THE ABOVE ACT. 

yh'rh; ':^ Special €oUec^of& Office i 

Bomha?/, 27th ^^ove'mher, 1902^ 

yWith reference to the accompanying notice, I beg to inform yon that in order 
to Ihciiitahi thi making of awards in the largo miniber ot cases iicnv pending 
, ' .lbe£ore,mo under the above .Act, the ,'follovvingproccdriro will, solar m pnictieablis 
';'w/',,y,',I|)e'M ■' y ' ,' 

t,,, ' ,, ' : \,:,L, ,'' 0 ,',a the' date and at tha hour nieiiticiiecl in the accoinpiniyiitg jioiice,, yon 
::;,■^,::'''''■h;L,;Should; appear -person by duly authorised agents and shonltl produce your 

h; doeyments of .title .and -bills for Municipal .taxes: and (lovernmeini and Fazendarl 
, 0 r':'othAvimits' paid by yon and all other documents In support of your claim, 
tti^^ether w,ith a , v7riting of the amount ebdimvl in rwpadortlie 
^ property ,to be acquired. ■ . 

, , , 2A'. ILjii shell'd also produce on .the: above dm e, under sc-etion lOonhe Lund 
: AcLinisition Act, 1894,. a statement in writing signed by .yon giving the •following 
.,,,paidwiiiIa'K as farwrs 

every othe'r pers^ni' possessing any iniere.st In the lain! or wyv p;rt‘i 
: mortgagee, tenant or uthmavise, and oi 

intorest, ai d oi the rents mid proiits iji’ any) rect jved or 
,:yy::.,..:.r thoreof for tJiree yeers next preceding i he date of the 

.Should any of your documents of title he in the hands of a mortgagee 
,.::::yd;t;::'y parties, you shoula obit-in a .rah-pfBiia from rm for the prtidiietton 

•; , by any such third parties of those doeuinents. 

'3. ■ If you wish to support your claim by a valuation made by an Enghnvr, 

Surveyor or others, you will be required to be prepared with sinsb vidimtlnn Vi itli 
yoor of her papers on the elute mentioned in tho aceomixiTijing notice, u.tid aji 
adjounmieiit tnli not be granted on the gToural that such valu;i.ii*c\ is iiot 
completiHl or that the matte has recently been placed in the hamls oF prihesHiutiul 
advisers, wilass it be provcA to lay satisfaction that the delay vu'? ujiavdlduble. 
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■ ■ 4 r In the' ©'?ent of fclie : amount claimod iii; ■ respect of an 3^ property not being' 
'considered imso'iiableftLe inquiry in of such proper will either proceed 

■ or will b© ailjoiirned to some subsequent date, when 3rou must be prepiired to oSer 

■ aixj?' evideiice you. may consider aecessary in. support, of ' yoiir claim. . 

, ■ : .'"(Signed) ■■■' B., ' H. ''JayaeaRp; 

'jd?r' Special' Oolleetor.-'A 

■ : . r ..On .hlie SSrci of February^ 1903^ Sir. McNeill^ one of the Special ' 
the Ii'iipt’oveiiient Act, liaviiig made -an award. 
,;of 'the eo'iiipeiisatioii \vhicli in liis opinion slioiilcl be allowed for 
■; the preiiiises, gSbve to the plaintifis notice that they should haiicl 

■ over' possession or the propertj^ on the 27th 01 that niontii. 

: On the 24tli of February" the plaintiffs commenced this suit 
against the Secretary of State for India in Council and the 
'■ Trustees for the Improveinent of the City of Bombay^, praying. 
■•as' follows .[His Lordship read the prayerSy Sujrj% page -428]. ', i ■ 

, ,, /Tlie to obtain possession are resisted ' 'by ' the ' 

plaintiffs on the ground, firsts that the local Legislature had’ no 
power ''do pass the City of Bombay Imp'roveiiieii.t ''Actq .aiid. - ■ 
■secondly, that if they iiad^ the procedure prescribed by that Act ' 
..'.'y-^as .Jiot" observech 

.; At. the hearing the following issues were raised [His Lordship :' ' 
mi^d the issues, 429], 

The original defendants wvere the .vSeeretaiy of State for India 
ill 'Council and the Trustees for the Improvement of the City of ... 
Bombay y the case, however, had proceeded but a short way" when, . : 
on the plaintiflh^ application, Mr. Mchfeill, the Special Collector, 
was added as a party. He raised the same issues as the Improve- 
ment Trustees. 

* 

It will be seen that the really important question in the case 
is, whether the City^ of Bombay Improvement Act was within 
the powers of the local Legislature, and that I propose first to 
consider. It is a legitimate subject of discussion in tliis Court, 
for the Governor of this Presidency in Council is a subordinate 
Legislature, whose authority in the way of law-making is subject 
■tO''''an:d' depeiide'nt upon the Acts 'o£ Parliament, from which their 
legislative powers are derived, so that we have the 'right, and 
are charged *with the duty, of deciding judicially?", whether the 
impugned legislation is within the scope of their authority. , y ■ 
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It would be to no purpose now to trace the history o£ the 
local Governnient^s legislative powers "beyond the Statute 8 & 4 
Will. IVj, c* 85, whereby the several local Legislatures were 
■superseded and one central legislative authority was, established* 
Lately it was determined to restore to the Presidencies,, of., .Madras 
and Bombay the power of making laws and regulations within 
defined limits, and the Indian Councils Act^ 1861, was passed. 

The sections of that Act which deal with the subject are 42 
and 43, which are in these terms ; 

42. The Governor of each of the Presidencies in Council shall have power? 
at meetings for the purpose of making law's and regulations as aforesaid? and 
subject to the provisions herein contained? to make laws and regulations for 
the peace and good government of such Presidency, and for that purpose to repeal 
ox amend any laws and regulations made prior to the coming into operation of 
this Act by any authority in India, so far as they affect such Presidency : 

Provided always that such Governor in Council shall not have power of making* 
any laws ^'or regulations which shall in any way affect any of the provisions of: 
this Act, or of any other Act of Parliament in force or hereafter to be in force 
in such Presidency. 

43. It shall not .be lawful for the Governor of cither of the aforesaid 
Presidencies, except with the sanction of the Governor General previously 
communicated to him, to make regulations or take into consideration any kw or 
regulation for any of the purposes next hereinafter mentioned ; that is to say— 

(1) affecting the public debt of India, or the customs duties, or any ether tax 
or duty now in force and imposed by the authority of the Government of India 
for the general purposes of such Governmont : 

(2) regulating any of the current coin? or the issue of any bills, notes or 
other paper ciiiTency : 

(3) regulating the conveyance of letters by post office or messages by tlio 
electric telegraph within the Presidency ; 

(4) altering in any way the Penal Code of India, as established by tho Act of 
the Governor General in Council, XLY of I860 : 

(5) affecting tho religion or religious rites and usages of any class of Her 

Majesty's subjects in India : * , > -V',:. :: 

(6) affecting the discipline or maintenance of Her Majesty 's Military of'NAva! 
forces; 

(7) regulating patents or copjTights t 

■S::;- ®:;:,affeetin,g: the. relations of Government 'with .foreign princes or States:; ■ ■■ ^ ^ 
Provide^ always, that no law or provision of any kw or regulation which shall 
have;beeii made by any such Govtimor in Coimeil and assented to by 'the 
Governor General as aforesaid, shalbbo deemed invalid only by reason of its 
relating to my of purpoi^ comprised in the above list. 
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This Act was amended by the Indian Councils Act of 1892, 
which by section 6 provides : 

: "6,/' In,, tills A,ct—« , 

The expression Local Legislature '' means (1) tlio Governor in Council for 
tlio purpose of making laws and regulations of the xespective provinces of ForL 
St. George and Bombay ; and (2) the Council for tLe purpose of making laws 
and regulations of the Lieutenant-Governor of any provinces to wliicii tbe 
provisions of tbo Indian Councils 1861, touching the making of laws or 
regulations have been or are hereafter extended or made fipplieable: 

The expression province ” means any Presidency, division, pi-ovineo or 
territory over which the powers of any local Legislature for the time being 
extend. 

' l^or the purpose in hand it is in these Acts, subject, tO' the 
limitation 24 & 25 Vict.^ c. 104^ that the constitu- 

tion of the local Legislature is to be found. 

I now will pass on to the Indian legislation which bears on 
the questions at issue in this suit. In 1894* there was passed by 
the Governor General in Council Act I of that year— an Act to 
amend the law for the acquisition of land for public purposes 
and companies^— and it was this Act of the Supreme Legislature 
thatj, at the passing of the City of Bombay Improvement Act of 
1898 (to which I will in future refer as the Improvement Act), 
regulated the compulsory acquisition of land. Proceeding to 
the Improvement Act, we find that it recites as follows [His 
Lordship read the preamble to the Act]« Section 1 provides that 
it shall extend ^^only to the City of Bombay and sections 
that : 

The duty of oarxyiug out the provisions 4)£ this Act shall, subject to such 
conditions and limitations as are hereinafter contained, be vested in a Board, to 
be called The Trustees for the Improvement of the City of Bombay/’ and 
such Board, hereinafter referred to as the Board/^ sliall be a body corporate and 
have perpetual succession and a common seal, and shall suo and be sued by the 
iiam©,' first aforesaidt ,v ■ ^ 

Chapter III deals with the duties exercisable under the Act in 
relation to the schemes contemplated by it and the acquisition of 
the land required for the purposes of the same. 

:» ' Now it will have been noticed that section S enacts that the < 
Board will be a body corporate and' have perpetual succession. ' 
This has given rise to the argument before us that it is beyond’' 
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tlie powers of tlie Bombay Legislature to -create a corporation* 
lii Eoglaiid the Sovereign's consent (express or implied) is iicaces- 
saiy to the creation ' of a' corporation by reason of the OrowiVs 
prerogative^ 'and even a statutory corporation is no exception 
-:-to this^ as of the constituting Act the royal assent is'; m 
dispensable ingredient ■ (Bacon^s Abridgiiient r Coiporatioii' B 
; ^Stephezi^s Blackstone, Book IV;, Part III; Chapter I ; and Chi tty 
' Prerogative),, That- the OrowiPs prerogative exte.iids: there tis,-' 
> recognised Ly sectm of the Indian Councils AcL 186 l.r- 

It js,j^ however/ unnecessary to. discuss the power of: -the:local 
^-Legislature to create -a corporation^ for eveadf that power 'dGey^ 
:':;;hot:exisfej -.still :that would not. make the Improvement - Act nUm^ ■ 

' matters at issue in this- suit. / £or--..-.wereA 

the', Board 'not legally incorporated;, that would 'not defeakithe- 
ptirposes of the Act in an essential particular, 

'Apart from tliis^ however^ it is argued that the Impiweiiieni 
, Act is beyond the po wers of the local Legislature ; that the. com.-^ 
.piiisory acquisition of laud in India is goimrned by'th0.'Lall#'-■ 
AcquisitioIl Act; and that the Governor in Council had no power , 
to depart from the principles and niethods of that Act* 

, :in the first place it is contended that so far' as the IraprovB-' 
meat Act can be regarded as a.repeal o.r'amenclmeut of the Land 
Acquisiti its-'--validity- inust be judg^ by section 5 of the 

' ■'.Iiidiaii Coiiiicils.Act'of 1892, aiider.; which the local.. ...Legis.iiit«.i:e'-^ 
'^Gf any .province: crai ' only 'repeal' or ■ amend' as to that- pro viiiee, - 
ITiafc;. it is said, does not., allow of an . amendment, oiv .repiml v',. 
affecti-iig a particular corporation in a particular locality; .-- 
'my Gpiiiion this argument has . no force: the reference to the 
' province is merely for the' purpose of deiiiiiiigtlie limits of legisla- 
tive operation and in no way imposes^ the coriditioii that all 
legislation should affect the whole of that area* To accept tlie 
plaintiffs^ argiirne'nt would be; to impose a restrictioii on local 
legislation not required by the w^ords of the A( 3 t, and proclfieti'\‘e 
of groat practical inconvenience. , / , 1 ^ 

Next^fft has been contended that .there has been no ropenl or 
amendment of the Land Acquisition Act, ami tlmt Use coiiipiil^ 
sory ’acquisition of land^must, therefore, be gcn'crut/d by that 
Act. But so, fat the improvement Act is incoiisisteiifc with' 
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the. Land Acquisition Act^ it is by iioplication a repeal or aineiid- 
iiieiit' of it-' Biit, in fact it' is by. no meaiis clear that the Land 
Acquisition Act is touched by the Improvement Act, for it is 
limited in its operation to those cases. in' .which the coiripen 
tion to be awarded is to be. paid .by a.' . company^ or ivholly or 
partly out of public revenues or soiiie: ' fmid coiitrolle or 
isiaiiaged by a local authority. But from section 3 of the Land 
Acquisition ilct it is manifest that the Board, even if legalty 
incorporated;, is not a company within the meaning of the 
Act; while the coinpensation is not payable out of the public 
.. revenues or a fund of the character prescribed. 

' Then' stress has been laid on the provision in the Indian Conn- 
.■'. .eils Act; 1861, that the Governor in Council is only empowered' to 
^Aiiabe laws and regulations for the peace and good goveriirn'ent ’’’' 
of the Presidency, This legislation^ it is said; does not comply 
w.ith this condition^ for it ' is - calculated to cause discoiiteM 
Clearly this is a question into which we cannot go r it i'livolves 
questions of policy, which it. isoiitsicleoiiivjiimdictioii to cliscos^,^^^ 

Tiiis brings me to the question whether, the Act is vi'fciatecl .by' 
.anything contained in section 48. A Tribunal consisting of ' a 
.President and two Assessor>s is thereby. appointed to perform' the 
fiiiictioiis of the Court under the Land Acquisition Act, and- by 
the 11th sub-section it is enacted that : ' 

'la: any case in wli,icl'i the Presidonfc ma.y grant a certifieate that tie case is a 
■ fit one for appeal, tliere sliall be an appe.al to the High Court from tlie award or 
any paidmf the aW'aid oihhe T:tibiiiiaL 

The scheme, therefore; of the xAct in relation to ascertaining 
the compensation to be paid on the* compulsory acquisition of 
land is, that the Collector in the first place is to award the 
coinponsation, which in his opinion should be allowed (see section 
11 of the Land Acquisition Act) ; but any person interested; who 
lias not acceptcil an award so made, may require that tiio matter 
1)6 referred to the determination of the Tribunal of Apipeal 
(section 18 of the Land Acquisition Act). From the award of 
the Tribunal there Is, if the President of the Tribunal grants tlic 
necessary certificate, m appeal to this Court* , 

,, Tlie provision in favour of this, last aq)peal has hitherto 
'proved^ illusory, because on no occasion has the President granted 
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a certificate ; still it is fair to assume that the Legislature regarded 
the provision for appeal to this Court as a part of thaAct^ that 
/some' useful operation* The. 'questionj , therefore^., 
arises whether the local Legislature had power to grant an 
'^;;vhappeal to th Court dependent on the will of the President,' of;; 
: the Tribunal; and if not, to what extent the validitj of the Act .is, ^ 
thereby affected, 

■;'To answer this question we must first consider- whether .'.the;' 
Tribunal of Appeal is a Court ; and this depends upon whether 
the Tribunal was intended to be a Court, and, if so, whether the 
creation of a Court was within the powers of the local Legisla- 

■'’.■•tare.. ," 

In considering whether the Tribunal of Appeal is a Courts it is 
important in the first place to observe what is its constitution. 
;'r':;;./;;It uonsi^^ President and two Assessors, of wlioni '.only ,; .the, 
'President need have any legal training: the award ;o£ '.the-:, 
majority (except on- points of law) prevails : the President and 
one Assessor are appointed by the Government, the other"',' 
, ;. Assessor by the Corporation, by which is qDresiimably ineaBt',"^ 
the Municipal Corporation of Bomljay ; the members of the 
Tribunal, are . appointed fo.r one year and are eligible for , re* 

: ,,,, ,,;appo,mtment: they are removable by Government for inability, 
misbehaviour or other good and sufficient cause : the President 
alone has power .to '■..make - rules for .the conduct of the Tribunal 
subject to the.'sanction of'the Government, while under the High 
: .Courts ..Act of 1861 (Stat;-.24 &25 l^iet., c*.104)^ section 15, it is the 
High ,, Court, that is empowered to frame rules of practice for 
V', s,iibG.'rclii]ate Courts : the Act' does,, not .purport to constitute the 
, /' Tribunal a Court, but p-rovides that , it shall perform the functions 
the Court under the Land Acquisition Act, and shall be ilm'iml 
. :,:,.'.'to,'.,be .the Court : the. President is deemed, to be the Judge, anti the 
^ Tribiinars„award (subject to the right of appeal I have meiitioiiec!) 
is final. Can it reasonably be said .that, .a body so constituted is 
qr Court of Justice?, I think not,* it appears to me that the 
manifest purpose of , the. Legislature ivas to create a Tribunal that 
but a body free from the control and super* ' " 
.intenclenee',.of this. Court, except so far as intervention by v'liy 
of appeal" might be sanctioned its President, rim,l I am u!’ 
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: M tli6S6 circurQsfcsucGs it is unnGCGSsary to consid.Gr wliGtliGr 
tho creation of a Conrt is an unauthorised invasion of tliG 
Crown^s prerogative (see section 24 of the Indian Councils Act, 
ISblj and Bell v. Municipal Commissioner for the City of 
Iladras'-'^'^), or whether the creation of a new Court within the 
limits of this Presidency is within the legislative powers of tlio 
Governor in Council. 

But if the Tribunal was not a Court, what power was there to 
give the limited right of appeal to this Court that section 4S (11) 
of the Improvement Act proposes to provide ? 

Apart from special jurisdiction in relation to particular 
matters derived from the authorised legislation of the Governor 
General in Council, the civil jurisdiction of the High Court is 
(1) ordinary original, (2) extraordinary original, or (3) appellate 
and revisional. Now this limited right of appeal under the 
Improvement Act does not come within either of the last two 
heads of jurisdiction : the appellate and revisional jurisdiction 
can only come into play when there has been a decision of a 
Court — a condition which eoc Jippothesi does not e,xist here,— while 
the extraordinary civil jurisdiction obviously can have no appli- 
cation. Can it then be said that our ordinary civil jurisdiction 
is of any avail ? I think not. The conditions are so widely 
different from those under which our original jurisdiction is 
exercised that, in mj opinion, they do not permit of our dealin^^’ 
with the case as falling wdthin that jurisdiction. * 

But if this be so, the Improvement Act cannot confer on us 
this jurisdiction, because the local Legislature has no power to 
control or affect by their Acts the jurisdiction or procedure of 
the High Court, as that power rests’ with the Imperial Parlia- 
ment and with the Legislative Council of the Governor General 
(see 24 &’ 25 Viet., c* 104). 

What then is the result of this defect in the prescribed machinery 
for ascertaining the compensation payable under the Improvement 
Act ? No authority has been cited to us that throws light on 
this question ; but on a consideration of all the circumstances we 
think that the whole Act is not thereby invalidated. It may be 
tkat in some cases the several provisions of an Act are so 


1903. closely connected' and mterdependent that invalidity in one 

Habi would necessarily involve the invalidity of the rest } hut that 

'sfiCBETBAYor Tliougli tile niaehiiiciy, 

’ ; h , ^ SrATE^BOE fQy ascertaining compensation a may ' he defective so far as it 
IlilililB^^ fo^ appeal to this. Courts' I do," not . .think' th'at'". as- , a; 

'the ■provision for taking possession ■' (with,.' which,: 
alone we are concerned in this suit) must be treated as beyond 
I the powers of the Bombay Legislature, 

i- ' The Colonial Laws Act, 1805^ of course has no application to 

, , ' . the present case^ but the third section of that Act furnishes 

us with an interesting illustration of the principles on wdiich the 
English Parliament has proceeded under similar circumstances. 
It is by that section provided that ^vany Colonial law, -which is 
or shall he in any respect repugnant to the provivsions of any Act 
extending- to .the colony to which ■such, law 
repugnant to any order or regulation m,ade under, 
■:■ aiithori^ of such Act. of Parliament or having in the colony 
=V. :; force, and, eftect of such Act, shall be read suliyect to,;SUcli.,:;A,c^^^^^^ 

; V^., ,o.rder or regulation, and^.shall, to .the ..extent,. of such-repugnap^y^;:,- 

hut not otherwise, be and remain absolutely void and inoper- 
ative/^ 

If we apply this principle to the Improvement Act, then the 
provisions for taking possession are not void. 

If it be said that the Improvement Act ivould not have been 
passed in its present form, had it been realised that the provision 
for a qualified right of appeal to this Court was of no effect, wc can 
only say that here the discussion enters on a field of speeulation 
^' ■, ■ ,;^ us ; but .no -doubt .the niatter will ■.receive, .due attentioir...''' 

in the prop'Or quarters .and such reparation niade as the eirciiui- 
.stances of the case demand. 

here be noted that even if it be that the Improvement 
entirely the expressed wish of the' ^ 
equally, perhaps, still more have been the' ' 
to hold the Tribunal to be a Court, for that 
thCvUGnsequcBce of superintendence' by ■ tliis-'" 
\‘„C,0UTt, w^hieh it manifestly was intended to avoid. 

'P'- Havip^ thus decided that the provision for taking possession 
ts u6t;vpi4“,:IwiU'‘Bow proceed to deal with the objection that ^ 
' . ■' ihe^ procedure prescribed by.tiie Act has not been followed. * ; ^ 
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: v:IJ'poii completion .of a,' street, sclieme, 'the. provisions, of sections ii?,, 28 and 29 
slrsll with all neecssar;)' -modifications he applicable to tli3 scheme in the same 
/'manner,, as if , the, scheme .were an im-provemoiifc. scheme. , 

■ the provisions^ ' of ' s-ections' . 27'' aiid;. '2St 

Iiave not been complied with. Section 29 (I) enacts that— 

On receipt of the sanction of Government, the Chairman shall forwm'd a 
declaration for noiiiicatioii under the signature of a Secretary to th)Vernrno;ib 
slating the fact of such sanction and that the land }:)roposed to be aecpiilrel lay 
the Board for the pnrxjoses of the scheme is required for a public purpose. 

have already ,, ref this declaration, and I cannot see,,, 
iii ,wliat respect it fails to comply with the provisions of the Act. 
■.,:;::It,::,,st,a,tes that the Governo.r in Council has sanctioned 
.:/'. .s.ch.eme , the lands are .required -for a, .public .puiqDOse 
the purpose for which they are needed, 'the limits and approximate 
area ; and (d) 'the place where a plan may be- inspected ; in this it 
'has"'fulfilled the requirements of the Improvem,ent Aeti ^ ,'1,;.:: : 

" Then complaint is made of the notices given, I have already 
read one set of these notices, and for the purpose in hand that 
will suffice, as the other sets are in identical term.s® 

These documents, it will be _ seen, refer only to the Land 
Ac€|uisition Act, making no direct mention of the Improvement 
..'Act; .this, it. is .urged, is. a failure- to observe the requirements nf 
the law, 

; It will be instructive to see how the reference to the Land 
Acquisition Act crept in. Portions of that Act are by section 47 
iiTCorporated into the chapter of the Improvement Act which deals 
with the acquisition of land ; tha,t section runs as follows : 

,,47. Notwitlisknding anything contained in the Land Acquisition Act, 181)4, 
(in this and the xiext >succeediiig section referred to as the ** said Act the said Act 
shall not, except to the extent sot forth in Schedule A, apply to the acquisition 
of land iincler this Act, but the said Act shall, to the extent 'set forth in the said 
scbediile, regulate and apply to the acquisition of land otherwise than by ngr<?,emeiit 
' and shall for that purpose be deemed to form part of this chapter lit the same 
, maaner''as if enacted in the body hereof, subject to the provisions of this chapter 
and, to the ‘provisions following (namely)': 

'(1), A reference to any section, of^ the said ;Act„ shall be deemed to be a 
■''referehee io'bstxch section, as modified by the provisions ’of tMs chapter, and the , 

' ,eypressioA4.‘Iand^” as used ipV the said Act,, shajl, la -addition to, the meaning _ 
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included tliei’oiH iilider clause {(^) o£ section 3 of tlie said Act, l^e cieomcd, lor 
tlie purposes of tliis Act, to include rights created by legislative enactment over 
any street ; and clause {h) of section 3 of tbe said Act sball, for the purposes 
of "this Act, be read as if the words “ or if he is the owner any right created liy 
legislative enactment over any street forming part of the land were added 
after the words '^affecting the land ” ; 

(2) In the construction of sub-section (2) of section 4 of the said Act and 
the provisions of this chapter, the provisions of the said sub-section shall, for the 
purposes of this Act, be applicable immediately upon the passing of a 
resolution under section 23, 30 or 38, and the expression Local Government 
shall *b© deemed to include the Board, and the words ‘‘'such locality shall bo 
deemed to mean the locality referred to in such resolution ; 

(3) In the construction of the sections of the said Act deemed to form part 
of this chapter and the provisions of this chapter, the publication of a declaration 
under section 29, 32, or 39 shall be deemed to be the publication of a declaration 
under section 6 of the said Act ; 

(4) In the construction of section 50, sub-section (2), of the said Act, and 
the inovisions of this chapter, the Board shall be deemed to be the local 
authority or company concerned. 

Turning to the schedule, we find that the portions of the Land 
Acquisition Act which regulate the acquisition of land under the 
Improvement Act are Part I except clauses {e) and (/) of 
sub-section and Part II except sub-section 1 of section 4^ 
section 6^ and sub-section 2 of section 17. 

Now the section which deals with notices is the 9th, which 
provides : 

(1) The Oollector Sshall then cause public notice to bo given at convenient 
places on or near the land to be tahen, stating that the Government intends to 
take possession of the land, and that claims to compensation for all interests in 
such land may bo made to him. 

(2) Such notice shall state the particulars of the land so needed and sliall 
require all persons interested inlihe land to appear personally or by agent before 
the Collector at a time and place therein mentioned (such time not being earlier 
than fifteen days after the date of the publication of the notice) and to state 
the nature of their respective interests in the laud and the amount ami tho 
particulars of their claims to compensation for such interests, and their objections ' 
(if any) to the measurements made under section 8. The Collector may, in any 
case, require such statement to be made in writing and signed by the party or ' ' 

, hisi agent. 

. (3) The Collector shall also serve notice to the same effect on Iho occupier 

^ ‘(tflahy) of such land and oxr*^ll such persons known or believed to be iiiferesteii ■ 
therein, or tohe entitled to act 'for persons so interested, as reside or Imve agents 
'.authorised to receive' serf ice OU' their behalf, within the revenue dwtrici in whkh 
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■ . ( 4 )' 111 '■ .ease' ' any. person, so , interes.ted presides elsewlier@'":aiid ' lias .no' siicli 
agent, tb.o notice shall he sent, to Mm by post in a letter addressed to liini at 
bis last known residence, addresS' or place- of b.usiiiess and registered under 
Part III of the Indian Post Office Act, 1866 . 

N'otliing lias been said before 'iis .as' to the public notice 
prescribed by the Act : nor has' any suggestion been made that. .it 
was not in order: therefore I assume that it was not open to 
objection. The argument before us has been limited to the - 
-.-'■msufficiency of the notices I have read. 

.Now sub-section 3 enacts that the notice should state that the . 
Government intends to take possession of the land. The notice^ 
it is true, does not use those precise words, but it says that'the 
laud is about to be taken by Government^ and that is substantially 
the same thing. Next^ the notice .should state that, claims for 
all interests in the lands should bo made to- the . Collector* With 
this too there has been^ if not a verbal, at any rate practical 
compliance. In fact, it has not been urged before us' or " " 
apparently before the Special Collector that the notice was not 
a good one under the Land Acquisition Act ; the grievance has 
been that the notice being under the Land Acquisition Act the 
proceedings were under the Improvement Act. But there is 
nothing in the Improvement Act which prescribes that the notice 
shall be expressed to be under that Act ; so that there has been 
no omission of a formality directed by the Act. It at most only 
is that there has been a misdescription in a particular, on which 
the Acfc is silent* Under these circumstances what we have to 
consider is, whether the iplaiiitiffs have been in any way misled 
or damnified. I am clearly of opinion that the plaintiffs have 
made out no such case* 

The merits on this part, therefore, are not in the plaintifiV 
favour, and if we are to be guided by ' the strictest technicalities 
it is at least a question whether the plaintiffs can claim that they 
are on their side, for among the imported sections of the Land 
Acquisition Act is the 1st, which provides that the Act may be 
called the Land Acquisition Act, 1898, and thisls to be deemed 
to form part of the Act~01mpter III' of the Improvement Act~ 
indhe* same manner as if enacted in thelbody thereof. But I do 
. hot' intend to pursue this further, as in my opinion thuieason I , 
h^ve already given is.sufficient answer to tho' plaintiHsbpb}ectip%’’ ' ' 
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and an endeaTOur to discover tlie iJiirpose and ineaniii^* of tlie 
Legislature in incorporating section 1 of the Land Acquisition 
Act is iiot^ under the circumstances, profitable. 

Ill this view of the case the plaintiffs must but as the 
■point lias been argued before us at lengthy it will be .coiiveiiieiit 
that w'e should consider and determine the issiie^ whether liaving 
..regard to. section 424 of the Civil Procedure Code (XIV’" .€dhl8.&2) 
the suit is maintainable against the Secretary of State. That 
section provides : 

No stilt shall bo institxited against the Secrotary oi State in CotiiiGll, or against 
a public officer in respect of an act purporting to be doao by him in. his oillcial : 
capacity, until the expiration of two months next after notice in writing has 
been, in the case of the Secretary of Slate in Council, delivered to, or leit at ilio 
piSco : pi," a 'Secretary to -the Local G-overiiment or the Oollectoir,o£..tho 

ill. ^ the case of a public officer, delivered to Mm or left at his''dMeb>|i”.:S|a 
the cause of action and name and place of abode of the iiiteiidiiig pkiiitiilVaiA 
the relief which he claims ; and the plaint must contain a statement that such 
notice has been so delivered or left. 

' In this ease no notice of suit has been giveiy but .it' is^',;:argfe«|; 
.that^ as the remedy sought is an ii]]UB.ctioB^ no Botice'':'WaS'- 
necessary. In support of this view the Englisii eases,; of ..wlii'cli 
'■:Mow 0 f., Y* Zocal , Board of Loiv is a type, were cited to 

US., . .Tt . was' further said that the words respect .of./Ahy 
■purporting ,'tO' be, done. by. him in Ills ofSciai capacity iniist bo 
read. not only, with a public 'officer^'’ but also with ■*■'■' the said'.': 
Secretary. of. State in Council.'' ■ .In my opinion, the answer t<,) tliis 
.argument is that in this suit and in the circiiiiistaiiees of tliis case 
no. injuiictioii could be claimed against the Seeretiiry of State. 
In illustration of the ■position of the Secretary of State in Council; 
;I": may . refer to’ the ^ judgment of JainoS; LJ»; in Kialock \\ 
Secretary of State for BtdiaJ-' 

My finding; therefore, on .the issues raised on belnilf of the 
■^.Secretary'' of "State are:'. . 

(1) Ha vino- regard to section 42d of tlio Civil Procedure Code, 
the suit is not maintainable against the Socretaiy of State iu the 
absence of notice. 

, (2) The proceedings 'before the Special Collector arc Ji.it 
void, for any of the reasons stated in the 2 :)la!iH.. 



¥0h XXTIL] 


BOMBAY: ■SEEIIS., 


, nofe entitled to an iiijiinctioii against 

him. 

Of the three issues raised by the Trustees ' and the Spedal 
Collector the first was afterwards withdrawn^ and my findings on 
the other two issues are ill the negative. 

There is one further matter on which I desire to comment ; it 
is the fact that an ex park injunction was granted. The power^, 
no doubt^ exists ; but having regard to the circumstances under 
which business has to be conducted here^ I think the greatest care 
should be exercised in its exercise. There may be instances where 
the urgency is so great that an ex parte injunction is necessary, 
but that, was not the case here. The suit was instituted and the 
ex parte order was made on Tuesday the 24th of February^ 1903. 
But there was^ so far as I can see, no reason why the plaintifis 
should not have been required to serve short notice of motion for 
the following Thursday^, as this would have been in time still to 
give the plaintiffs any vnterm relief to which tliej' might have 
been entitled. Having regard to the conditions which prevail 
here, the Court should^ if possible, always require notice, however 
short, to be given. 

The decree which must be passed here is that the suit must 
be dismissed with costs, of which there will be two sets, one for 
the Improvement Trustees and one for the other defendants. 

Batty, J., concurred. 

Attorneys for the plaintifts— Craigie^ Lpich Owen, 
Attorney for the Secretary of State (defendant 1) and Special 
Collector (defendant 3) — J/r. i?. iC Nukolson (Government 
Solicitor). 

Attorneys for defendant 2 (Improvement Trustees) — >Messrs„ 

Crm&ford^ Bmun Co, 
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Before Mr. Justice Batty and Mr. Justice Aston, 

SnAEPUDIS VAiAD TAJUDIN and othbes, iieies ob the deceased 
TAJUDIN VADAD SHEIK AMAD (oeiginal Pdaintiep), AppeldasiTj 
k GOTIND BHIKAJI BADE and others (oeioinal Dbeendants), 

, Bespokdbkts.^^ 

M6(jistTcitioii .Ac^ (IlXof IST^J) sections Ir ctnddO E^hIchcq Act (/ of' 
section 90— Documents thivtij years old-^Frojoer cudo([f/—FrL\nciriplL<rn-- 
UegisfrQUon—Constrtictlve notice— Foss ess loiu 

A rep'istered document contained a recital o£ tinregisiorcd ineuniLraiicos, 
and a question having arisen as to whether the recital of the iinregiHiere I 
incuujhrances amounted to notice, 

Meld, that registration is at most constructive notice and the doctrine of 
constructive tmtlco cannot be so extended as to cover unregistered docuniouts 
under which the holders of registered documents derive title. 

The defendants further relied on their being in actual i^ossession. 

Possession amounts to Jiotico of such tirde as the person in, possession may 
have, and any other person who takes a mortgage or other ciiarge upon, or 
purchases, immoveable property without ascertaining the nature of the claim 
of the person in possession, does so at iiis own risk. 

The general consensus of opinioa of all the High Courrs in. India, is that 
possession is at least very cogent evidence of notice wlradii a purchaser cannot 
'.'with safety, disregard, and.that section; 50 of the.Eegistration Ao't' (III of 
does not do away with the elfecb of notice in favour of the registniUoii to wliich 
mteris 2:)arib%is it gives preld'renee. 

Per Batty, Jl— Section 90 of the Evidence .Act (I of ^S72) admits apivrfu.-q>- 
iiou of the goniiinena.ss of documents purporting to he thirty jotrs i.i; 
produced from proper cast- ^dy proved to iuive had e. leghimate inrigir. ’ or* an 
or igiii. the .legitimacy of which the circumstances of tiio case jemler proluilde. 

; It that the docranoiits , shall be found in the bed' a’.wl most 

:„''proper place of deposit. xhe.,sectiou insists only o,aa satis fae to n^.'aceoi®^^ 
Idlhr:hr'.gin:d).£:the cu not on the history o,!: its .con tin nance. F tffdf 

90 of ■ the Evidence Act rotpiires thut a doitiuient 

must be pioducMd from the proper custody. 

Becoui) sippeal fvom the decision of F, K, P»oyiL A.ssi.staufc 
Judge of Batnagiri, amending the decree of iiao Saheb 0. D. 
|®|||ili|i|V;|L!}pr;lin#e;;JLdgeofnjpoli.: a 
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Suit 'for redemption . The property-in' dispute originally be- 
longed, to-one Bbaudin Mukadam^ the grandfatlier of defendant 
..Bliikya, a/m-.s Malimad-. ^ valad Salaudin. ' On the 17th 

December, 1837, Bhaudiii mortgaged the property for Its, 645-'I2-3 
to Bapiiji Ohintaman Bade, the grandfather of defendants 2-5 and 
paternal uncle of defendant o. The plaintiff subsequently pur- 
chased the equity of redemption from defendant 1 by a deed of 
assignment dated the 3rd December^ 1897, I'he consideration for 
the assignment Yfas 11s. 645-12-3^ the mortgage-debt duo to 
, Bapiiji Giiintaman Bade^ a'lid 11s. 50 paid in cash. On the 
strength of the deed of assignment the plaintiff brouglit the 
present redemption suit alleging that defendants 7-10 were 
joined because they were in possession of the property. 

Defendant 1 denied having passed the assignment to the 
plaintiff. He contended that the plaintiff had fabricated the 
assignment and that he alone had the idght to redeem Badels 
mortgage. 

Defendants 2-6, who w^cre members of a joint family, admitted 
the mortgage relied on in the plaint and contended that the son 
of the original mortgagor had made a further charge upon the 
property, that defendant 2 made repairs to the property at liis 
own cost and paid Government assessment, that their riglits as 
mortgagees were sold to defendants 7-10, and that the plaintiff 
v/as aware of the sale. 

Defendants 7-10 answered that they had purchased the pro- 
perty in suit from defendant 2 for Rs. 1,275 under a sale-deed 
dated the 12th April, 1893, that the transaction was effected 
through plaintiff, that the plaintiffts assignment was colour.'iblc, 
that defendant 1 had no right to make the assignment, that the 
original mortgagor's sons and daughters had passed other money 
bonds to the mortgagee Bade, that they had improved the lands 
lit considerable cost amounting to Rs. 1/22.5, and that the total 
money due to them on the mortgage was Rs. 2,500 which ought 
to be paid to them. 

At the trial the following issues were framed i 


1. Wkedieror not th« plamtifi-'s assignment is proved ? ■ , ^ 

2. If nut, wlietl'ier or not the plainsiff has a right to bring this snit ? 
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0, "Wlrnii ara Glint is due 031 tlie mortgage soiiglit to Lo iTileeioedj^ inclricling 
cost of repairing and improving the property and tlio painieiu of das^ (insgors^ 
vinent) t1iereon.bj':B^^^^ 

is to be allowed, on wbat terms can it^ be:aflow:ed f ■ 0 ;^:;;: ::^^^ 

5. To wliat relief, if any, is tlie plaintiff entitled? 

' ' ' The' Subordinate J uclge found on' the evidence that the plaiiitiff'e 
a'ssigiiiiicnt , was not proved* - iTe- therefore , dismissed the 
without recording findings on the oilier issues. 

On appeal by the plaiiitiftV Baliddur Vainan M^ . Bodas, ; 
First Class Subordinate Judge of Eatnagiri with ap-peilatc powers^ 
.Nlbupd/that.^ plaintifi^s. assignment (Exhibit No. 7S) was satis- 
:■ factprily provedand that lie. was entitled to redeem ■ihe nio.rtgag#:;;, 
-.question'-. . The- Judge^- . therefore^ reversed '.-the 
'-:'-'.:hemaiidecl. the case- for findings on other issues"', and;''; 
decision according to law. 

Oil t.h 0 remand the Subordinate Judge found that the 
assig'niiieiit v/as proved, that the plaintiff had a right to bring 
the suit, thatSs. 1/13042-3 were due on account of the .iiiortgage v- 
soiiglit to be redeemed,, the costs of repairs and ilie pjij'merit 
of dasii (assessment) on the lands being not proved, a..iid: ; 't|.:ia;t 
^ 011 . payment' of Ss,. ], 180-12-3 within, six months from tlio ' 
[ ddfeeuf the. decision (30th October, 1900) to defeiidimts 
, .p.lamtifi‘ could- redeem the .property ■ in suit from the- mortgage 
andt'recover its .possession froiii.the ' defendants. 'Urn folioiving 
are. extracts from/tlie S.iibmaliuato Jndge^s jiiug;uiont : 
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Dcfcndaiiti IN’o. 2 in exammatioii (So. 00) admits all these mortgages, 

: i;iamely, Exhibits Sos. oO, 57,^5 ■ ■■ 

: 'file plainti'if therefore is bo pay all these mortgages before he can 

.redeem the plaint property -wliich ■^’■as mortgaged with Bapiijl Gliintamau 
Bada Tlio Ih’st mortgvge is for Es. 645''12'3 and the subsequent mortgages 
(Exlilbits jMos. 57, 5S and 50) are for Es. 242-S-O. There is an iigTeemont to 
p:iy interest or. this subsequent sum advanced on the security of the original 
moiigage. The mortgaged property has been in the possession and enjoyment 
of the mortgagee from the date of the original mortgage, d'ho mortgagee has 
no nccoiuits to shov/ tlia j>ro.lits. Tlie pjaintiif has not also proved the profits. 
The plain ti if tlie.ro tore is bound to pay interest as stipulated in the mortgage- 
boii;]s (Exliilfits Xcs. 57. 5S and 59). The rule of cklmdujjai' applies to mort- 
gages and according to that rule the intorost amounts equal to tho principal 
Slim, iiaiuely, Ks. 2 12 '8-0. 

- '.The anioimt of subsequent mortgages, thereforoj with in tores t amounts to 
' lis, '485, , to which, if the am on iit of the original mortgagG, namely, Es. 645'-l2“0, 

■■ lur adcled, the total sum of the whole mortgage inone^r ainoiuits toEs.l,l;30-12-d, 
which the plaiiiti iT, under the circumstances discussed above, is bound to pay 
to the mortgagee beforo he can redeem the plaint property from mortgage. 

Both the parties having preferred cross appeals the Assistant 
Judge amended' the' decree in the following terms : 

I amend the decree or tho louder Court, and direct that piaintiif do pay 
to defendants 7-10 the .sum of Rs. 1,833-5-10 within six months from the date 
of this decree (17th September, 1901), together w'itli further interest at 6 per 
, 'Cent., on Es. 242-S-O from date of .suit to date of 'payment or expiration of tlie 
above six months, and rodoeni tho plaint property i'rorn mortgage and recover 
' povssessioii o.f tho same from defendants 7-10. Phiintiff to bear costs of both . 
appeals and in the lov;er Court. In default of payment as above, plaintiffs 
rigiit to redemption shall be foreoloscd. 

The /following are the material extracts from the Jiidge^s 
judgment: 

. % 

The original mortgage of iSS7 is Exhibit Ko. 5d and is admitted on either 
side. The tmTus laid dowm are that pj'ollts arc to be enjoyed by the mortgagee in 
lieu of interest. Exhibits bios, 57-59 are produced by defendant 2 on behalf of 
defendants 7-10, against 'whom alone, as will be seen iator, the present claim 
lies. These arc money bonds creating further charges on the mortgaged pro- 
perty, dated March 1864, Eebruary 1865, , and March, i866> and passed by 
defendant I’s father Salaiidin and by a daughter of the original in.ortgagor, 
dciciidaiifc I’s grmidfather. The hrst is for Bs. 5'7-B-O, the second for Rs. 9f5, 
and tho third for Ss. 1)0» The rate of interest is fixovlinali three at 12 per 
eeiit* The total amount is Es. 242-8-0. The learned Subordinate Judge has 
■ found these bonds to bo proved and by application of the rule of ddmdaj)(U 
Jms feed the amount now payable thereon at Bs/'485. It is not as>serted 


1012. 


SilARFlTDlX 
G OYixn. 


THE IEHIaK law reports^ [VOL. XXVIL 


tliat any payment on account of interest has ever been made. TIicso bonds 
constitute the only question raised in ihe prese' t appeals. For with ro^^'ard to 
the claims on account of cost of improvements and payment of Govcnunent 
assessment. I agree with the estimation of the evidence and the decision a.rrived 
at by the lower Court. 

Plaintiff contends that these bonds are not genuine and that two of them 
(Exhibits 58 and 59) are not admissible for want of registration and proper 
stamping. With regard to the first jioint, the learned Vakil for the pLuntiif 
has cpioted Tndlokia Nath Nuiidl v. Snurno Clningoni to show that the pre- 
sumption laid down in section 90, Evidence Act, is permissive only— a point 
sufficiently obvious. The three bonds are produced by defendants 2-6 and are 
over thirty years old. Now defendants 2-6 are representatives of the original 
moitgagee, Bapuji Chintaman Bade. On l2th April, 1893, they sold absolutely 
their right, titla and interest in the mortgage to defendants 7-10 for Rs, 1,275. 
This sale deed is Exhibit 55 and is duly registered. The following recital, inter 
alia, is of interest: ‘‘ We {le,, defendants 2-6) hold this property in mortgage 
from deceased Bhaudiu under a mortgage bond dated Shake 1759 (i.e., 
and his direct heirs have received more money from our ancestor and have passed 
sq^arate documents on stamped paper. ” This is a clear allusion to the bonds 
now in dispute and further accounts for the fact that they arc produced by 
defendants 2-6 and not by defendants 7-10. The latter sliuuld, of coxivse, 
have taken tho bonds into their own custod}'. But with a clear allusion, thereto 
in their bond (Exhibit 55), it is quite possible that they thought this unii8ce.s$ary. 
I therefore cannot hold that the custody from which the bonds w'ere produced 
was im]3roper. 

It is further objected that these bonds (Exhibits 57-59) were not produced 
at the proper time. Defendant 1 is merely piaintlfFs assignor of the equity 
of redemption ; defendants 2-6 are merely vendors of defendants 7-10. It will 
therefore be seen that only the latter have any particular concern in tho case. 
And they had not got the bonds. They are also illiterate men of the lowest 
caste, wdiile defendants 2-6 are educated Brahmins. The latter must at the 
time of Exhibit 55 have know’Ti perfectly well that Exhibits 57-59 ought to 
he handed over to their voiideos, Vhile those may vciy easily not have known this. 
It is siiffieicnth' obvious, even with regard to a case like the pia^sent, why they 
wc3re not Landed over ; and probable that the expenses Inciured by deiViuJanis 
7-l0 in tho case include at any rate one item not altogether oiTicial. Under 
these circumstances I do not regard tho time of producti«>n as xery niaienid. 
Again, Exhibit 55 further recites : "^Besides this (he., the bonds xiieiiiionCi!), if 
•^ve make account of the w-hole the amount due will bo very large, but we accept 
the above $imi (ie,> Eg. 1,275} and sell you all oixr moif gage rights.*'’ Tho auimml ’ 
of, the original mortgage ol 1837 is Rs. 045-12-3 and the amingoineiits being 
profits in. Ihu of interest, that mortgage could at any tinm h fmt» the expiration , 
of sixty years from 17sh December, 1887? .have been ledeemecl by payment of. iiie 
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oriKnml avnoiiut oh'n'. it Is tlioreforc dear iliat there were fiullicr cii.'irges trie 
riLiifc to 'vvMdi was sold under Exhibit 55. In the fa^^e of tlie nnsatlsi'actory 
evidence as to the improve raents, I cannot believe ibej were on that account. And 
plaintiff, very naturally, does not assert this. Tbo only other explanation possible 
is that the further charges consist of those money bonds now disputed. 1 
therefore do not hesitate in finding them proved. 

The second part of plaintiff’s contention in the matier of these bonds lunst 
now be examined. Exhibit 58 undoubtedly requires reglstratiojj j in t hat ir 
extends the period of redemption by tw’'onty'*fiYc years {-vide section 13 of Act X'Vl 
of 1 8(i4 wh.ch wuis then in force). But the only effect of the want ot rogistruiion 
is that the redemption period cannot be extended. This is pei’iectly clear from, 
the ruling in Laclmipat Singh l)ugar v. Khairat Ali 0) f ollp'wcd in Ilonv- 
mothonath Dag t. Sreencuh Ghm^e (-0 And ihere i.s no cp.iesliou of its being 
used for that purpose in the present ca>o. 

The only question romaining is Iho amount now pa 3 ’a,ble on tbo mone}- bonds 
(Exhibits 57"59). The principal of these three bonds amounts to Rs. 242-8-0. 
The lower Com’t is va'ong in ap^plying the rule of ddrndyfaL The original 
mortgagor in this case was Bhanclin valad Ivutubiidin linkadam^ a Mahomodaii. 
His heir, defendant 1, ivS also a Mahomedan, and so is his assignee, present 
plaintiff. In Sarilal GbSlharlal v. Nagar Jeyrarn (^) it is cdearly laid down 
that the rule of damdiipat does not apply to transactions to which a Pdaho- 
meclan is a party ; mde also Dawood Durvesli v. VuUuhhdas (B aud Ali Salieh 
V. Bkahji, (^) I have caleiiiatod the sum due upon these lands to amount to 
Rs. 2i2-8«0 priiicipj -f 950-1-7 interest due up to date of suit at 12 per 
cent, which is the rate named in. the bonds ; in all Es. 1,192-9-7. To this must 
be added the principal amount of the original mortgage, Es. 645-T2-3. 

The plaintiff preferred a second appeal^ and as lie died pending 
the second appeal his heirs were brought on the record. 

Warayan F* Gokliale for the appellant (plaintiff) t—Yde sued 
for redemption and we have been ordered to redeem on pa 3 n.UGnt 
of the original mortgage debt due under the principal bond as 
well as the sums doc under the unregistered money bonds^ 
Exhibits 57^58 and 69. \Ye contend that the liability of dis- 
charging the debts due under the other three bonds was wrongly 
placed on us. In the first place, these bonds did not come fro,m 
proper custody. Under section 90 of the Evidence Actq dociiinents 
more than tliirty years old may be, presumed to be genuine^ but 
• that presumption does not dispense with the necessity of their 
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coiuing from proper custody. It does not require that sucu 

documents should be formally proved, but it is necessary that . 
there must be some proof in their support. Further, one of the 
bonds (Exhibit bO) purports to have been executed by a female 
named Fatraa. She has merely put her mark. Tliere is no 
evidence to show tliat she was in any way connected with the 
mortgagor’s family or that she had any right to further encumber 
the mortgaged property. 

Our next contention is that these bonds required registration 
and being unregistered are inadmissible in evidence. Under each 
of the said bonds, which stipulate that the amount secured in 
each shall be paid at the time of redemption of the mortgage, 
the equity of redemption is worth more than one hundred rupees, 
and therefore they ought to have been registered. One of the 
bonds, namely, Exhibit 58, even postpones the equity of redemp- 
tion for twenty-five years. Such bonds require registration: 

Fi'i/iul Krishna Y. Hhaih Gopal MaliipaiY. Ganpalrao.'--'^ f 

The said bonds being unregistered, they cannot have priority 
over our registered sale deed under section 50 of the Eegistration 
Act. 

[S'. S. BakJilo for the respondent : — This point was not raised 
in the lower Courts nor was it taken in the memorandum of the 
second appeal. It is now urged for the first time, to which wo 
object.] 

The point is purely one of law, and such points can be raised ; 
in second appeal : Qiriapa v. Ninffapa ; Nar/esh v. GururiioS^'i 

We are land fide purchasers for value, having no notice of the 
unregistered iircumbrances, which 'vv^ere merely passingly men- 
tioned in the defendants’ sale deed. Segistration is merely a 
constructive notice of the registered document, but it cannot be 
said that the registration of a document operates also as a || 
constructive notice of the unregistered instruments recited ,1, 
therein : CIiuuiIciIy. BianichanAToPh ,■ JjueiirMii JJas v. -Z/yi CAuntK'^ ■ *' 
Qnngaram Ghose v. Kalipodo G/tose^'^ ; Shivram v. SapaF '^ ; Kmiii- | 
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har V. ; liapnji Balal v. Sat^ahhamabai^^'^ i EajaramY. 

Krlsfiaastutd ; Patmcm w IlarlandS^'^ 

SadaPiiv IL BahMe (for I)aji A, Kliare) for the respondents 
(defendants) :—The question with respect to the . proper ciistdcly; 
of the bonds cannot be entertained in second appeal. The Judge 
has found on the evidence that the custody was ptoper. That 
being so^ it bocoiiies a question of fact^ and the Court in second 
appeal cannot question that finding. 

: ' ' Xs: to Exhibit 59 ^ it is now too late to question Fatnia^s right 
. to encumber the property. In the lower Courts the case was 
argued on the assumption that she had the right to do so. 

the point of registratioiq we submit that the bonds do ,3iot 
■:,ureate a new incuinbrance and therefore they are admissible,, 
though unregistered. The first bond is dated 1864*^ that is, before 
any Registration Act %Yas passed, therefore it did not require 
registration, though the debtor hao thereby .undertaken the 
liability to pay the vdiole debt. The subsequent bonds also 
contain the same stipulation as to the payment of the debt, but 
:''':lh:ey do 'not cre.ate any fresh charge, the -liability for the payment ■ 

the'; debt having been already undertaken. 

' ' With respect to the question of priority under section 50 of the 
Begistration Act, we submit that the question vfas not raised- in 
'■ the. Courts below. If it had been raised there, we would have ■ 
: .eleaidy shown by reference to the positive- evidence in 'the .ca'se' 

, ,, that, the plaintiff had actual notice of. our claim. The cpestmii'': 
..,.::::;,Qf,;noti-ce.:by'"registration of ,a. document cannot .'arise ' when -,:,the:'" 
person concerned has actual notice., JVe as well as our prede- 
cessor have been all along in, actual ■-'possession of .'the .p'rop-erty 
::-;,,',0,ur., .; .ae.tual ■ possession, was sufficient no.tice to .'put', the,, plaintiff* on ';-.:■ 
his guard when he effected the purchase* It is for the plaintiff 
to prove that he had no knowledge of our claim and that he had 
made inquiry. There is nothing in -the case, to show that 
he did so. ■ 

GoMmle in m^lj. ^ ' ' 


Batty, J In this case the plaintiff,, as purchaser of the equity 
of redemption, sued to redeem and recover possession of certain 
iJuhlm originally mortgaged with possession by the plaintiff’s 
:A':':vend^^ to the ' ancestors of defendants 2-6, who, on,: I2rk,: April,,; 

Exhibit 55 transferred their rights, to defendants,.. 
7-10 for Rs, 1,2 75« 

The defendants contended that plaintiff* could not recover 
possession without redeeming three bonds (Exliibits 57, 58 and 
59) as well as the original mortgage of 1837 (Exhibit 56). 1 he 

Court of first instance and the lower Appellate Court held time 
this contention was correct, but while the Court first mentioned 
limited the interest payable by applying the rule of ddmxlup^d^ 
tlie lower Appellate Court decided that full interest on the three 
bonds was payable by plaintiff at the rates in those bonds speei- 
Exhibit 55, the registered instrument whereby defeii(im& ■ ■ " 
2-6' transferred their rights to defendants . 7-10, ■ recited that: 
the property in question was held in mortgage from, one Bliaudiii',, :-; 
under the mortgage bond of 1887 (Exhibit 56), and added that - 
BIuindin5s direct heirs had received more moneys from the 
original mortgagee and passed separate documents on stamped 
paper, and that if accounts were taken or the udiole the amount 
would be very large, butdhat Es. 1,275 had been, accepted l3y''the,;:,:'^^ 
original mortgagees from defendants 7-10 and that in con- 
sideration of that sum all the mortgaged rights were aecoruingiy 
sold to defendants 7-.10« 

The original mortgage deed of 1837 (Exhibit 50) was for 
,. -E:s. '. 645-12-3, and ’ possession wa,s given thereunder to tiio 
■; mortgagees^, profits .being taken by them in , lieu of iiiteiTSSIn,;! 
.This: mortgage deed (Exhibit -56) is stated b}- the lowei* Appeilato 
.Court , to be admitted, by all .parties -as tlio mortgage refeired 
.::tilh ihord "which transferred the origimd 

mortgagee's rights to defendants 7-10. 

(Exhibits 57^ 5S and 59) wen^ nut speci- 
fically described in the defendants^ assignment. The.}’ ii'cre not 
handed over by the original mortgagees to t!)C derendants 7-10 ■ ; 
either'At date of Exhibit 53 os' at any time before suit; nor 
were they specifically describedln the written sfca,ttmierii,s put in ' ‘ 
for the defenee* ^ , The written statement of defciiilaiit 24 :t*fcrs only 
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to afiirtber charge on the mortgaged property made by the son of 
the original mortgagor ; while defendants 7-10 in their joint 
written statement alleged that the original mortgagor's sons and 
daughters had passed other money bonds to Bade^ the original 
mortgagee. These Exhibits 57 to 59 were not produced by 
defendants 7-10, but by the defendants 2-6. 

^Exhibit 57 purports to have been executed in March, 1864, by 
one Salaudin, son of the original mortgagor, for fis. 57-8-0. It 
is unregistered. It recites the fact that the mortgage of 1837 
for Es. 645-11-3 (Exhibit 56) had been executed by the obligor's 
father and purports to confirm it by an undertaking to pay the 
amount thereof together with the sum of Rs. 57-8-0, which is 
stated to have been advanced on the same security^ and with 
interest on the Es. 57-8-0 at 12 per cent. j)er annurn. Exhibit 58 
purports to have been executed by the said Salaudin for 
Es. 95 advanced on the same security" in February^ 1866, 
contains recitals and undertakings similar to those in Exhibit 57 
with regard to the mortgage of 1837, and adds, I will not 
interfere with the land for twenty-five years.*" 

Exhibit 69 purports to have been executed in March, 1866, by 
one Fatma Bibi, the daughterdn-law of the original mortgagor, 
for RvS. 90 as a charge on the same land, bearing interest at 
Es. 18 per cent., and to refer to and confirm Exhibits 56 and 58. 

All these three documents purporting to be more than thirty 
years old, the question arose whether they %vere admissible as 
produced from proper custody. 

For the appellants it is contended that these Exhibits 57 to 
69 required more proof than had been adduced, and could not be 
accepted merely on the ground of their alleged antiquity and of 
their production by defendants 2-6 ; that section 90 of the 
Indian Evidence Act, 1872, was therefore inapplicable to them, 
and that under the ruling in TJggTahant Ckowdhry v. Burro Clmndef 
ShickdarP-^ Exhibit 58 at least required proof of execution by 
the person Fatma, whose mark alone purports to have been 
affixed thereto, and further that all the three documents, as 
purporting to extend the interests created by Exhibit 56, were 
compulsorily registrable and inadmissible for want of registration, 
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i;; ' ■an|i;,iA; ''any, ; case were 

LN Registration Act, 1877, as against the registered deed under 
wliicli the plaintiff claims, and that plain tiii* as a ionct Jide 
■d;d without notice could not be afected thereby*: - 

.of the first of these contentions, viz^,. tbatd,he^do:eu»^. 
;:ments . 'were ■ not sufficiently proved ' by evidence/ of ■. ..prodiietioii 
from /p custody, the-'rulings in Mmsamtd Pkool- ib'4ce/\n/' 
Goor Surtm .Doss^^^ and MussamifJ Farecdooiinishi litUfi 
Onogra Singh^‘^'^ were cited for the appellants. TLio first of tliese 
"^b,’ ■' d'eeisions ,was ^ passed only .a few days after the ^p/resent Bvidenee 
Act of 1872 came into- force, makes no reference to that enact- 
ment and refers to the rule relating to ancient documents as one 
of English Law to he applied subject to conditions and preeari-* 
:bv'/-'-'':iioB^ are , suggested in English text, books, 

Taylor and Phillips, and which liave not been embodied iu section 
■ " 9-'0m£ the modern Indian Evidence Act. The later riiliiio' pracii 
' cally accepts as sufficient the test required by section 90 of' the' 

,/ -. Tndian. Evidence Act, which, however, is not there cited. - 
.'/''''.P'No'vv, the section itself admits a presum.ptiOii of the genuhieiiibss-:' ,' 
of .documents purporting to be thirty years old, if -.piwiueed froni:.- 
,-':;'V:-:;-mustody proved to have had. a legitimote origin or an origin the legi- 
, 0 ;:' :iAimaey:’o the circuinstances. of the case^ renderv-f 

b;;b 'Explanation to. section 90),. .; It .is not necessa.F 3 /' that 'the 

should be found in the best and most proper place of depo/dt 
'^■!/'/. ^(fiidhop ofMeaid^ and the section road 

\ 'with the -e,xplan.ation attached. 'thereto' seems, to' insist, only,' 'owA:/:'’ 
./ .satisfactory account .of the origm off he custody . and not on.' the o 
. diistory of its continuance^ ^ Possibly the origin of tIie.ciistodj, : ,/: 
.. fdone regarderl as material, .be^^ it is intelligibic that ancieat 
/b., :; documents may be. overlooked and left undisturbed nutwith** 
standing a trans£e.r of old, or creation of iiewq intercisis* In the 
present instance-, .it .is true. Exhibits, -57, 58 and 59 were not 
'mere links in the chain of title, but the basis of riglits alleged, to 
have been transferred, and it might have been expected fcliut tliey 
.would have been handed over at the transfer of tfie laortgageuA 
/'/rights*' But the cireumstaiice that they wmiB not so liaiided over ^ 

liiiiHililiiiPift/iillssbi 
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affects rather the history of the subsequent transactions than the 
probabilities as to the origin of the custody. The question of proper 
custody is no doubt one which would in England be left to the 
Judge and not to the jury : Pitt Taylor on Evidence^, section 22. 
But this does not '.prevent the question from being one entirely 
dependent upon iiiidings of fact, for, as stated hy Pitt, Taylor (p. 37) 
the question of admissibility must be exclusively decided by the 
Jiidge^ however complicated the circumstances may be, and 
'though it may be necessary to weigh the conflicting testiiriony of 
numerous witnesses in order to arrive at a just conclusion/' 
Whether it were credible or not that the documents in question 
were origiiialiy left in the custody of the mortgagee in whose 
favour t]iC3y were executed appears to me to be as mueli a question 
of fact as the question whether they were executed by the alleged 
obligors or not, and e^ven if it were a question of law^, it woiildyl 
think, be impossibie to hold that the onyin of the mortgagees’ cus- 
tody wasTiot both legitimate and probable. The further question 
whether the alleged subsequent history of those dociimoiits was 
sufficient to throw siispieioii on their authenticity and rebut any 
presiiiiiption arising under section 90 was, 1 think, undoubtedly 
one of fact with wliich it is im])cssiblc to interfere on second appeal, 
regard being* had to the decision of the Privy Council in Burga 
CIiotDilhnmi v. Jeicahir Singh Chotodkri,^^^ In these circiim-* 
stances, I tliijik, there is no alternative but to accept the finding 
of tlio lower Appellate Court that these Exhibits 57 to 59 were 
produced from ciisto.'ty which is proper witliiii the meaning of 
section 90 of the Evidence Act, and that the;/ were duly executed 
by the persons wlioiii they purport to have been executed. 
The objection tinit Exliibit 59 bears only the mark of the alleged 
obligor appears to have bo wciglit in face of the coiicliKliiig 
words of the section, for it is not contended that the clociimciit 
docs not purport to have been executed by the person wliose 
mark it purports to bear, and this, in the case of a document 
falling under section 90, is sufficient, although had it been 
iiecessar}’ io prove execution, it would have been necessary to 
prove the, identity of the executing party. 

The question whether Fatma, who purports to have executed 
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Ixliibifc 59^ was competent to create a charge npoii the property 
to be affected thereby, does not appear to have been specifically 
raised in the memorandum of this appeal or in the lower Appellate 
Court or even in the Court of first instance^ and should not, 
I thinbj be entertained now. 

Nestj it is contended that none of the documents in question 
are admissible, as they were all compulsorily registrable. 

So far as Exhibit 57 is concerned this contention must neces- 
sarily fail, inasmuch as it purports to have been executed in 
March, 186 1, and the Registration Act XVI of 1864 did not come 
into operation in this Fresidency {vide section 71) until 1st 
January, 1865. 

I he other two documents, Exhibits 58 and 59, being respect- 
ively dated February, 1865, and March, 1863, both come within 
the operation of Act XVI of 1864 and, it is urged, are both com- 
pulsorily registrable under section 13 thereof, as though the 
consideration appearing on the face of the documents is in each ease 
under Es. 100, each of them undertakes liability for the previous 
deed and provides for the redemption of that mortgage for 
Rs. 345. In this connection appellants rely on the unpublished 
case of Vithal Krulma v. Skaik which distinguishes the 

case of an agreement undertaking a liability for a mortgage not 
otherwise binding, from the case of a mere recital or declaration 
of a fact such as in Sakharam Kruhnaji et aL v. Madan lirink^ 
%aji was held not to render registration necessary. The ease of 
Gopal Mahipat Pavgaokarv, Gimpatrav^^ was further relied on as 
showing that Exhibit 58, which postpones the date at wiucli the 
original mortgage of 1837 should be redeemable, limited the equity 
of redemption under that mortgage, and therefore required to be 
■'registered,, and being unregistered could not afiect the ef|iiity 
of redemption, As to the first of these cases {SuMiarani . 

V. Madau Krishtiaji)^ it is to be noted that the mortgages therein 
related to lands : that 'were-. and were not etfeeted for 
repairs, so that *^it was admitted, under these cimim*''/ 
stances, the mortgages could not be supported against the religions , - 
endowments/* And it was for this reason tliat it was sought to ! , 
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charge the sons of the original mortgagor by, tliS' agreeiiieiit 
entered into by them, subsequently 'in an unregistered writing 
’to pay off the mortgages^ and it was also endeavoured to use that, ' 
agreement as an estoppel wdiich would,. p,re vent the 'plain tiifs 
from pleading that they were not bound by the first mort- 
gage. It was because the plaintiffs were not^ eoneessis^ 
bound by the first mortgage^ as it could not be supported 
against the religious endowment^ that it was necessary to 
prove the agreement against them^ and for this pnrposo it 
was inadmissible in evidence inasmuch as it was not registered. 
But in the present instance there is no plea that the plaintilff 
is not bound by the first mortgage. He sues to redeem it and 
.'has never disputed liability to pay it off. The subsequent 
<loeuments^ Exhibits 58 and 59, were not required as evidence 
to prove that liability and are not inadmissible to establish 
the liability for the sums respectively secured bj’- them, vk-., 
Es, 95 and Rs. 90. They do not, therefore, impose or create, 
or in any affect^ the undisputed liability for the mortgage 
of 18S7 which arises aliandej and are a mere declaration of the 
fact of a liability which the plaintiff* has throughout made no 
attempt to dispute. In the case of Mahijmt v. GanpairfM\('^> 
cited above, the liabilit;/ of the sons for their father’s mortgage 
was unquestioned, but their father’s agreement to pay off* 
a subsequent money bond for Es, 175 before paying ofi" the 
mortgage was held inadmissible as an unregisteroel document. 
And in holding it inadmissible the case of Isarai/aih Govmcl v. 
Ilarji Balwcmt (o) was cited. A reference to that last cited ease 
shows that the reason for holding such subsequent document 
inadmissible was t'uat it liad the effect of limiting the interest 
of the mortgagor lo tke eivknt of Rs, 100, and therefore required 
to be registered. This ground cannot apply to Exhibits 58 
and 59, all of which limit the mortgagor's interest to an extent 
less' than Rs. 100. These eases appear, therefore, inappli- 
cable lor the purpose of showing that these 'documents ■were 
compulsorily registrable. They did not operate to impose 
liability, for the mortgage of 18S7, which liability plaintiff 
admits, while he disputes the existence of the agreements wdiicli 
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Exhibits 58 and 59 purport to evidence. And they do not limit 
the rights of redemption, under the mortgage of 18S7 to the 
Ixthht of Es. 100. It is possible that under the recent rulings 

Jarmk Timber v. Samuel the agree- 
time for redemption of the 
of 1837 for twenty-five years might have been regarded 
: on the ground that it clogged the equity of redemption. 

no such point has been taken and the time has long passed 
might have been taken. The documents Exhibits 
59 all purport to be fresh charges on the same 
are therefore otherwise free from such olyeetion. 
flyy^ point taken for appellant is that the provisions of 

IISSA the Eegisfcration Act, 1877, apply to these documents 

||;; j 58 and 59, viz., that eveiy registered document of the ; 

in clauses (a), (b), (e) and (rl) of section 17, and- ^ 
which falls within that description, shafit 
i'! take effect as regards the propej’ty comprised therein, against;; 

every unregistered document relating to the same property, and 
therefore as against such documents as Exhibits 57, 58: aM •59. ; 

To this contention re.spondents objected that it had not ; been 
the Courts below or in the memorandum of appeal 
in this Court. The objection is met by appellant citing the 
cases of Qiriapa v. NmgajM^^^ and Nagesh v. Gururao^^^ as the 
.; . new point is purely a question of law, arising on the findings of 

the Courts below and not afiected by any facts outside the.se 
findings. The point was, therefore, allowed to ho fully argued. 
And the wording of the section is so clear that the ro.spondents 
were unable .seriously to contend that its pro\ision,s would 
not be fatal to their attempt to charge tlie propL'i'fcj- with 
liability in respect of the unregistered doeuuient.s (Exhibits 67, 

58 and 59} apart froui the opeivition of the equitabie duclrliie ' 

,, ,, of notice. This grave ground of objection, indeed, forms the 

really important matter of conte.st in thi,s appeal. 'i’hc ; 

appeilaut contends , that he is a purchaser bomi ,//.A3 

; ."notice, and on its being objected that Exhilnt 55 i.s a regi..,tered ’ ‘,''1 
" docunxent containing a recital of iiieumbruiiee.s, it i.s xiryed %f' 
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for appellant that registration is at most constructive notice^ 
and that the doctrine of constructive notice cannot be so 
extended as to cover unregistered documents under Vvdiicli the 
holders of registered documents derive title^ and Chunilal v. 
lia-incMnclya is cited as authority. In that case the plaintiffs 
were out of possession and had purchased under a registered 
deed from a vendor whose title deed was unregistered, and it 
was held that plaintiff and his grantors were more strangers to 
tl'jo lciud_j unless they could roly on tlie unregistered conveyance 
which could take no effect upon the property when hrough.b into 
coiinoetitioii with the registered conveyance to the deiondant. 
And wlion ib was argued that the defendant had notice of the 
unregistered dociniienb through the registered document^ tkie 
("ourb lield that it vroiild be pushing the doctrine of constructive 
notice beyond all bounds to hold tliat it is notice of the 
■ unregistered documents under which the holders derived their 
title. tlien, in this case the question rests merely on the 
competition between registered and unregistered documents^ the 
ruling in Olmnilal v. Mamehandra would be decisive against the 
defendants. Appellant relied also on Lachnian Das v. JJip Chanel 
a Full Bench niliag of the Alhdiabad High Courts v'here the 
plaintiff sued unsuccessful iy to recover money by sale of pro- 
perties hyj;)Othceaied on unregistered bonds against a defendant 
to whom the same property had been transferred by registered 
deed. The case of Gungarain Ghose v. KalipoUo Ghosel^^^ also cited 
for appellant is essentially to the same effect. Shwram v. 

lianilka r y* Joshi/^'^ and Bapnjl lialal v. Salyahharmlai^^'^ 
v/erc also citcct but appear irrelevant, d'he appellant further 
cites the case of liajaram v. Krishnasami^"^ and the case there 
quoted of Patman v. Ilarland as authority for the position 
that constructive notice of a deed is 'constructive notice of ife 
eouteuts^ provided the deed is a deed relating to the title and 
_ forming part of the chain of title. The case ,of Patman v. 

■ , ^ llarlamlf liowcveiq on a careful perusal appears to me in no 

(1)’(1S96) 22 Bom. 213. (5) 5 Bom. 442. 

m (1870) 2 All. Sol. (G) (LSS21 6 Bom. 400. 
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way to support the appellant's argument. For that case relates 
to the duty of a purchaser or lessee to look into the chain of his 
title,. .and with specialreference to, the : cases.' of, 
and Oarier v.. JfUlianu appears to exonerate 
the purchaser or lessee from the duty ofenquiry as tO: a document: 
of which he has constructive notice, only in cases where ho iiiiglit 
get a complete chain of title without any notice of that document 
where he would he justified in resting assured that it could 
not affect him. But Jessel, M.R., was careful to say, that 
line of cases has no bearing at all on a ease where you kiio\v 
the deed does affect the land/’ For reasons to be stated below, 
however, the cases of Rajaram v. Krislmasami and Patimu v. 
Ilarland appear to me to lay clown no principle on which 
the plaintiff in this case could be relieved from the duty of 
enquiry. The arguments for the appellant throughout assume 
that the plaintiff was affected only by the constructive notice 
which might have been afford ec! by Exhibit 55, the registered 
.-documents under which the defendants claimed. 
rely upon Doorga Narahi Sen v. Baney 3Iad!mh 
, which is a case in which the Court held that tlie^ eircimistaiiccs^^ 
, were not, sufficient to fix the plaintiff with constructive notice: ..,or.': 
'.to; .put,, him ' upon enquiry. And the case i,s spoken o.f as falling;": 
within the language of the Privy Council in Ham Cooniar v.- Mc- 
Queen wherein the principle appropriate rested upon tlie equity 
that where one man allows another to hold himself out as tho 
owner of an estate, and a third person purchases it, for value, f:roni 
the apparent owner, in the belief that lie is the real owner, the 
man who so allows the other to hold ,hinisel£ out shall not ,. I),€r'': 
permitted, to recover upon, his secret iin Jess he can sliow 

,. direct:; notice, constructive notice or eirciimstarices putting the 
purchaser o.n an.enquiiy. 'Itis'Clear that such a case can liave no 
bearing in the present instance. In the case cited there ^vas no ; 
actual notice, and the, vendors had been placed in such a position 
as to be the apparent owners,, and it was with rcfcrcnce to those 
circumstances that the Calcutta High Court held that unless ' 
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there is wilful or fraudulent' turning ' away from enquiry,, the 
doctrine of constructive notice would not apply/ The case J?^?" 
Brighlfs was also referred to- That relates to a charge 

without notice on a chose inaction, .and .it .appears that except 
>so far as the actual notice was given, subsequent incumbrancers 
could have no knowledge whatever of the existence of any prior 
charge* In that case the charge was one on a fund in the hands 
" of "trustees, ' and' notice was given only of one of two charges 
created in the same deed, that for the life policy being inimeii- 
tioned, and that tlie express notice given implied that no other 
. charge was alleged. It is clear that the principles of that case 
apply only to the duty of enquiry arising in cases where, apart 
from eonstnietivo notice, there is nothing to put the purchaser 
on enquiry. In the present instance the appellant has put his 
ease as if there were nothing but the constructive notice 
furnished by the registered deed of assignment to the defendants 
7-10 (Exhibit 55), and they rely, therefore, on the inadequacy 
of such notice as an all-sufficient protection. For this purpose 
they lay stress on the cases already cited of Chunllal v. 
Bame/umdra Krish?ia§a%u^^^ and on the ruling 

in Liderdmomi Pers/iad y, Golind Lall Gho^odhryy^ where 
approving Slum Maun v* Madrm Building Company it was 
held, notwithstanding Bombay decisions, that registration 
is not notice within the meaning of section 81 of the Transfer of 
Property Act such as to put on a purchaser responsibility for 
abstention from enquiry. And if the present ease rested only 
upon the question whetlier Exhibit 55 was constructive notice 
of Exhibits 57, 58 and 59, I think that the authorities cited 
on behalf of appellant would he apposite on the point whether 
the plaintiff was bound by the incidental reference to those 
documents. But the case does not rest there- For, the defendants 
were admittedly in possession, And it has been held in a long 
series of cases in this Presidency that possession is notice : see 
ospeeially Zojidnnandas w Dasratf^^^ Bimiaya v. 
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JFarnan v. DlioucUbap^^^ Solltagchand v. Bhaicliaud^^'^^ Balaram v* 
Ganpai r. KAmduj^^^ Manelmrji y. KongseoOi^^^^ Magesh ' 
V. BalvantmvJ^^'^ Mcmmal y. BashratlLp'^ 

The case of Iloreshwar Balhmhia v, BaUad'^^ it may bo 
notecL not really opposed to this principle;, for tlio railo 
decidendi there proceeded upon the fact that the plaintifT, tlie 
prior unregistered mortgagee^ was not in actual possession and 
that Ills mortgagor was, and that persons subseriiientl}.?' deeJing 
with the property had no reason to suppose that lic wa.s iu 
possession otherwise than as owner. But in the present iustaneo 
the mortgagee was in possession and npparentl}’ had been 
contiBuously from 1337, And therefore the plaintiff had every 
reason to suppose that there was an incumbrance on the properly 
aiid does not profess to have supposed that there was not, 
Bossession/^ according to tlie Full Bench ruling in; 

V. Basra't^^ ^Iias been- deemed by Hindu .and MalioiBodaiii;: 
.Jaws', as interpreted in this Presidency, to amount to ' 
such title as the person in possession may have, aiid;any,;ttteiio 
. person who takes a mortgage or other charge .upon, or purcliascs, 

' immoveable property, without ascertaining tJie nature ..of-lKho 
/.elaim of hioi... in possession, does so at his own risk. ^ .This.is.;: 
in England also. See Daniels v. Davison ami the otlier cases 

been recognised, collected in Siigdeids 
Vendors and Purchasers (page 1 052, edition lith) and 2 Wliitt,^ 
and TudoFs Leading Cases in Eqiiityj page (11 el ssq/^ Tlsis 
principle is quite distinct from that wlileh was adopted in tliC 
same case, on the -authority of American cases, as to registration ^ 
being in itself notice toysubsequeiit piirchaHTs and im.utgag*,aAS, ^ 
^ ..and appears from note 2. on page 188 of tlie Full Beiieli jiidgtnent- 
to.be .based on the remark of Wigram, V.C., in 
that '' posses.3iGn is pr-imd facie eviden.ee of a seisin in/ecD In the 
passage preceding that 'remark the .Vice-CIiaoeeHtir stated ns a ' 
proposition which .he.. dkl not' dispute, 'Uuit if a |Kn*.so:i purchases ' 
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an estate which lie knows to be in the occupation of another 
than the vendor, he is bound hj all the eepdlies wlwh. the person 
in such occupation may have in the landd’ BanxeU vv 
then spoken of an extreme case/h has, as observed in 
Mmicliavji Sorahji v, been repeate^^^^ upon. 

The Full Bench case (yi laMImiandas v. l)asrat ^'^'> iQ\\Q\YQ,{X 
by Sir Charles Sargent and .Mr. Justice Melvill in Dunrlaya 
V, C'henlasapjjaY^'^ where it wo.s said (pages 42S-9), ‘'^assuming 
that the defendant was in possession when the mortgage deed 
was executed to plaintiff, or that plaintiff had otherwise notice 
of defendant’s purchase, it is clear that the latter could derive 
no advantage from the registration of his mortgage.” This 
was ■with special reference to section 50 of the Registration 
Act of 1877 and does not rest on the doctrine of constructive 
notice by registration, Shivram v. GenuP^ dealing ivith 
section 50 of Act XX of 1S66, was cited as to similar effect, 
Bmida^/a v. Ghenbamppa was followed in Ilalhinuff v. 
KnrarJiJ^'i Sahhagehand v. Bkmcliand<’^) is another Full Bench 
ruling laying clown that possession is notice to all subsequent 
intending mortgagees or purchasers of the title of the party in 
possession. Of the earlier eases — prior to tlie Registration Act 
of 1877 — Balarem NeMchajuI v, Jppa^^^ was apparently approved 
in Samhliiibhai v, ShivlaldasJ^^'^ though distingiiishecl from a 
ea^e •whore the prior unregistered document being compulsorily 
registrable -was not admissible in evidence at all. In all the 
Bombay decisions cited above, the reason for withhoIdi 33 g 
preference from the subsequent registered purchase was based, 
not on the doctrine that registration Wiis constructive notice, for 
the prior alienation was in most of them unregistered, but upon 
the long established and undisputed principle that a purchaser is 
always bound by all t!ie equities of a third party in possession, 
because possession presupposes title and therefore is notice which 
ought to put a purchaser on eiKiuiry. In all the eases relied on 
by appellant as to the inadequacy of constructive notice of 

, , , , a) (1811) 17 Vcscy 433, (5) (1882) 6 Bom. 515. 
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documents mentioned in a registered deed, this elerneut of the 

'was wanting; and in such 
* cases WMG registration, as held in Inclerdawan Per-^Aad v, Gohutd 
Lai and Shan Matm v. Madras Bmlding was therefore 

deemed insufficient. The principle on which possession is 
recognised as an element for consideration in cases of conipetiiig 
purchasers, appears to he quite independent of the no^v discredited 
doctrine as to the necessity of possession to the yalidity of a sale 
under Hindu and Mahomedan laws. For that principle rests 
on the English equitable doctrine of notice. It seems hardly 
necessary to observe that in TriJcam v. possession 

failed to give priority because it was obtained with constructive 
notice of a .prior registered incumbrance,, so that the decision in 
no way questions the effect to he given to possession under 
h a "-deed prior to that of a rival purchaser. The operation • 
registration as constructive notice has been questioned by .ill c, 
other High Courts. But Krishnamma v« Siiranna^^d and ' the , 
cases there cited of Nani Bibee v. Rafizullah and others show 
that the doctrine of notice by possession has been regarded as 
standing on another and a sounder footing. The Calcutta High 
.... .Court .'regards possession as '' very ■ .cogent evideiiee of notice 
(Nani Bibee^s case)^ and the Allahabad High Court in Bum Antae 
V. Bhanauri^'^'^ refused possession to a mortgagee under a 
registered possessory mortgage, as against a prior unregistered 
mortgage accompanied with possession, notwithstanding the 
V. provisions of section 50 of the Registration Act,. 1877. This ruling; 
Tias' been more recently ■ referred to in . the Allahabad ease of 
Biwmi Singh v. daclJio which cites with apparent 
approval the Bombay case- oi RatMsing v. W'h^ 

based on Bmidaga v. Qlienbasaioa^^^ and Abool llohseui w BagPn 
Nath which accepts the principle laid down in BBiln lion 

V. JaJdu Nemai v. ’ Kokil and by tliis r'»ombay 

High Court in JFamcm y. BlmidibaA^^^ 


a) (1S96) 23 Gal. 790. 
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It is true that the notice,, referred .to. in .these cases does' not,::,in ,' 
, each' instance ap.pear to, have consisted solely in possession,:' But 
:,.„tlie ^general; co.nsensii3..of opinion of all the High Courts, following 
English decisions, appears to he that possession is, at least very, 
cogent evidence of notice which a purchaser cannot with safety 
disregard, and that section 50 of the Registration Act, 1877? does 
not do away with the effect of notice, in favour of the registration 
to which eeieris parihus it gives preference. It appears to he the 
result of the Bombay decisions that no purchaser can protect 
himself merely hy registering his document of title, against the 
.'title of a person ill possession of the subject-matter, and if lie 
ignores that possession and fails to make inquiry into its nature 
and origin, he ivill bo affeel:ed by all the equities which the person 
ill possession is proved to have. This being the case, I think that 
when the plaintiff found that the property of wdiich he bought 
the equity was in the possession of the defendants, it was for 
him to inquire into the nature of his vendor’s title and the extent 
of the liabilities to which he was subject. It was contended for 
respondents that he had actual notice in the shape of direct 
information. That contention “was not substantiated. But he 
had full knowledge that there was some incumbrance apart from 
the registered assignment (Exhibit 65), to defendants 7-10, Ho 
contends that at most he had constructive ■ notice through that 
'registered docuiiieot, and that it was not explicit, or binding as 
: to Exhibits 57^ 58 and 59. But the question is whether ..lie '.can 
shield himself under that, docimient as affording him misleading 
information with regard to his vendor^s title* I do not think he 
can. For the document (Exhibit o5}, though not explicit, does 
liieiition the further charges and could not raliev^e the plaintiff 
from further inquiry. Moreover, it was not the basis of his 
vendor^s title and if there had been no such document in existence, 
and if defendants 2-6 had never assigned their mortgage rights, 
the plaintiff finding them in possession would have been no less 
bound to inquire as to the title of Ms vendor and the manifest 
incumbrance on it And this duty would not have been fulfilled 
by his assiuuiiig, on the discovery of one of the liabilities attaching 
to tlie property, that there were no others to support the claim of 
the person in ' possession* That is to say^ he was not cnfcitledj, 
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merely because he may have known of the mortgage of 1837, to 
abstain from all further inquiry and profess that he could not be 
bound by any other title-deed, however genuine, in favour of the 
person in possession. The recent ease of Sunt v. Luvh seems 
to make this clear in the passage which says : “ If a purcliascr or 
mortgagee has notice that the vendor is not in possession of tlio 
property, he must make inquiries of the person in possessirn, oi 
the tenant who is in possession, and find out from him what his 
rights are, and, if he does not choose to do that, then whatever 
title he acquires as purchaser or mortgagee will be subject to the 
title or right of the tenant in possession.'-’ And it seems to me 
that if the Exhibits 57, 58 and 59 are genuine, as the lower 
Appellate Court has found as a fact they are, the plaintiff is no 
more exonerated in respect of those documents than ho would 
have been if they had been tlie only liabilities justifying the 
possession of the defendants. In the face of Exhibit 65 it would 
be difficult (if the plaintiff relied on that document as exeusiiig 
him from further inquiry) to baj that the plaintifi-'had no reason, 
because he had notice of Exhibit 55, to make any further inquiry. 

It showed at least that a charge very largely in excess of Es. 645 . 
was alleged in favour of those in possession, aud was, therefore, 
no excuse for stopping all the inquiry which, had no sneli 
document existed, the plaintifi' would have been bound ,to 
make. The case has been obscured, I think, by arguments 
as to constructive notice given by -Exhibit 55. - Bub 
defendants' possession which gave the real ground for inquiiy, 
aud Exhibit 65 would not entitle plaintiff to dispense -^vith any 
inquiry which he would haye been bound to make if that clocumeiffi 
had never been passed. The case, therefore, seems a very simple 
one when reduced to its ultimate issues. The lower Appellate 

Court has found that "on the 3rd December, 1897, piaintilf 
purchased the equity of redemption from defendant 1 for Rs, 50,” , 

, and that the defendant 1 had “ mortgaged with possession." It 

>as then for the plaintiff to. find out what the state of the title 

•Vfas, jind if he did not do so, he would be bound by all the rights 
proved jn favour of the defendants in possession. Thevlo-wor 
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Appellate Court lias foniicl as a faet' .what those rights were^ 
holding Exhibits 57^ 58^ and 59 genuine/ \ That hnding on second 
appeal is, I think, binding, and though 'the: iion-deliYeiy to^ and 
iioii-prodiictioii by^ the assignees of those exhibits may be ground 
for suspicion, tlie finding cannot be interfered with^ and it is 
conceivable that the defendants 2-6 being descendants of the 
original mortgagees iiniy not at first have been able to lay tlieir 
hands on those documents, which were of minor importance^ and 
were possibly disregarded at date of the assignment whcii no 
question of redemption had been mooted. Had the plaintiff 
insisted on information being furnished, they might possibly 
have been brought forward earlier. ■ But there is no allegation 
that ho ever made inquiry and was refused information as to 
their existence. They have been found genuine. And I think 
the plaintiff could escape liability for them only by showing that 
be had made inquiry and had no reason on inquiry to believe in 
their existence. He cannot now urge that defendants could not 
or would not have disclosed them on inquiry made. The utmost 
he can claim is to show that they were actually suppressed or 
that he was misled on his applying to the defendants in possession 
for information. This is not a point which seems to have been 
considered in the Courts below. The lower Appellate Court 
appears to have treated the case as one in which no such 
suggestion had been raised in argument. And neither Court 
has dealt with the case at all with reference to the liability of 
the plaiiitiif as a purchaser, who having notice of defendants^ 
possession Lad abstained from inquiry into the title. The 
question of limitation as to Exhibits, 67, 58 and 59 does not 
appear to have been iirged^, those documents being payable 
according to their tenoiir, it would seem^ only when redemption 
was claimed^ so that till redemption was sought time wmuld not 
begin to run in respect thereof under article 132^ and the point 
does not seem to have boon taken in the lower Courts, TIio only 
real questions in the case appear to bo (a) whether the defendants^ 
possession wm notice which bound plaintiff to inquire, (b) 
whether^ if this be so,^ he could rely on section 50 of the Eegistratioii 
Act as giving him an absolute priority which could not be affected 
by the cquikiblc doctrine of notice arising from possession in the 
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defendants, and (c) whether, if the plaintiff cannot rely on section 
50 of the Registration Act as giving him absolute priority, but was 
also bound by the possession of the defendants to inquire into 
the nature and extent of their rights, lie had made due inquiry 
and been misled, or put off his guard or been refused inionnation 
altogether. This last question is one of fact, wliicb, owing to the 
view the lower Courts took of the case, v/as not inquired into 
and decided, and I would, therefore, send the case back to the 
lower Court for a decision on the above question, viz., whether 
the plaintiff did inquire and, if so, whether he was misled, put 
off his guard or refused information. Eeturn to be made in two 
months, 

Aston, J. The main question in this case is w'hcther appellant 
Tajudin (original plaintiff) should be treated as fixed with know- 
ledge of the contents of Exhibits 57, 58, 59 when he purchased 
tlie plaint lands in 1897 from defendant ]. But certain features' 
in the case require preliminary consideration, 

' ' On the 17th December, 1837, the gTandfather of defeiKlant 1 
mortgaged the plaint lands to one Bapuji Chintannui Bade, the 
.'•ancestor of defendants 2-6, for lis. 645-12-3, the mortgage being 
usufructuaiy and the profits to be enjoyed in lieu of interest 
The plaintiff Tajudin, on 3rd December, 1S97, by registered 
deed (Exhibit 78) purchased the plaint lands from defendant I 
and became owner of the equity of redemption. He brouglff 
;|Ms;sm one 'mortgage and recover possession 

on payment of Rs. 645-12-3, the amount of the said mortgage 
which he sought to redeem, 

' , Defeiidaiits 2-6, descendants of Bade, replied that they had 
transferred their rights to defendants 7-10, 

Defendants 7-10 disputed the plaintiffs purchase of the equity 
of redemption, and replied further that the original iriortgagmr's 
sons and daughters had passed other mone/ houds to Bade 
and that they ought to be parties to this suit : and tlefemlaiits 
740 further pleaded that they had purchased the pL'iiiit kinds 
froin xlefendaiit 2 on 12th April, 1893 (under Exhibit 55, a 
registered document), for Rs, 1,275 and had spent Rs. 1/325 on 
improving the land, and that the total money due to' tliem Ike 
'mi4 m&ri'gage yas'Es* 2,500 which ought to be paid to 
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Rs.' . 2,500- is.- exactly Es. 1,275 plus 
' lls'. . 1^226 aiid tlmt there is. no mention, in this defeiice Gf.clefend- 
..uiits. 7-lOj, .o£. any' claim in respect , .of any other mortgage or 
charge. There is no mention , of the number, dates.' or' ,'amoimts 
of the other bonds vaguely referred to; they arc expressly 
called money bonds, and the plea raised in respect of them is 
not any claim to increase tlie redemption money payable, but a 
plea that the sons and daughters of the original mortgagor should 
::be: made: parties. 

Nor is there any mention in the issues framed in the suit of 
any mortgage other than the one which the plaintifi* Tajudin 
sued to redeem, that is, the mortgage of 17tli December, 1837, 
for Es. 69542-3, 

1. Whether or 3iot tho x^lahitiffs assignment is proved ? 

2. If not, ^Ylletlle^ or not the pkintiff has a right to bring this suit P 

3. What ainoTint is due on the mortgage sought to be reclecnied, inclnding 
cost of repairing and improving tho property and the payment of dccst thereon 
"'I^yEadC;'? , 

4. If redemption is to be allotred, on what terms can it be allowed? 

5. To v'hat relief, if any, is the plaintih: entitled ? 

The Subordinate Judge first decided that the plahitift'TajiidiiTs 
: purchase, of the equity of redemption (Exhibit 78) was not pro'ved, 
'..aiKl'.disiiiisseel the suit. ■ This decree was reversed in appeal on 
the finding that ^‘' the plaintifids entitled to redeem tho mortgage 
in question/^ and the suit was remanded for lindings on the 
other issues and a fresh decision according to law. 

After this remand the Subordinate Judge decided, under the 
third issue already repeated above^ that “ Rs, 1,130-12-3 are due 
on oecoiint of the mortgage sought to be redeemed,’'^ and decreed 
redemption on payment of this sum with costs in proportion to 
defendants 7-10. 

Tho above amount, Rs# 1,130-12-3, is in fact made up of 
Rs. 645-12^3 on account of the mortgage sought to be redeemed 
and Rs. 242-8-0 plus interest Rs.24<2-8-0 on account of three other 
)iiortgagcs not mentioned. in the’ pleadings or issues, disputed by 
the plaiiitifi' and introduced into the ease hi the following manner* 

The deed (Exhibit 55) of 12th April, ^1893, under which the 
defeiidaiits 7-10 purchased from^ defendant Govind Bhikaji 
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Bade, tlie rights of the original mortgagee for Rs. 1^275, has been 
translated and runs as 'follows:'; '■ 

Bale-deed* The llth of Chaitra Vadya in Shako 1815, the 12iii of Aprii,? Ibiid, 
the cyclical name of tho year being Yijaya. On this cla}" (this) sale>-clcod is passed 
in writing to Sonya ])ln BLain Mhelar, Panclya bin Somya Mhetnr, Tmiya bin 
Bliain Mhetar anti Kama bin Bliam Slbeiar, Cbambbars. residing at Paiichnadi* 
by Govind Bliikajl Bade, rc.sicling at Kalthare, tdliika Dapoli, ai piesenfc ot- 
Itatnagirl. I give in writing as follows: — I have this day taken fi’oin yon 
Es. 1,275, namely, hvolvo bnndrcd and sovonty-Uve in cash. (In consideration) for 
the same (l)seli the following property situate at the village ofKashe Panchnadi, 
snb-district Dipoli, district liatnagiri* The said property has been with mo 
Q,e,, my grandfather) for vaUvat under a mortgage by a deed dated the 0th of 
Mai'gshirsha Vadya Shake 1759 (2lst December, 1837) from the deceased Bhainlin 
valad Kutnlnidin Mnkadam of Ivoltliare for the principal sum of Ks. 045-1 3- 3 and 
on the security of the same (property) his direct lieirs took (he., borrowed) from 
me (from my father) further sums of mono37- and oxoented documents in respect 
thereof on stamped papers In addition to lliis I made repairs, Ac., to the said 
ihiJcdn for which money is duo to me under the terms of the origin:-! due! mi 
account of expenses. M.-iking up the whole account including (Iiis (Ia:4.) item, a 
veiy large sum becoiiif's due to mo. llouvver, on receiving from 301: nov; ii-o 
amount a,bovo mentioned, I have sold to 3 uu my right as nmrrgagoe of this preporty. 
The said prop^-rfy is as follows Survey Ko. S7, sub. Ko. 1, area 2 acres and 
31 gunthds, assessment Its. 16-8. I have sold the mortgage righ:; of this pro- 
perty to you as stated above. You slioidd therefore carry on th.c vahh'at thereof 
from goiieration to generation through sons, grandsons, A:e*, ]tny the Govemment 
aBsessmeiit and take the hot season and rainy season prclil.s in lieu of intortf!. 
The profit or loss is j'Ours. Should the owner come to you to pay tlm mortgage 
amount ivithin the period prescribed by law, you .should recoivo the amount in 
accordance with the terms of the deed executed by him, and nuko over the 
property to him. If thereby you receive an amount more or less tl^an the amount 
now received by mo, the same shall be yours. Kelther myself nor my kinsmen 
have auythuig to do willi the sanjie. Should any cbsbiiction he ea!:sed by juv 
kinsmen as regards tho said imoperty, I will remove the same, Aho, I .sludl get 
ihakluita in respect of assessment transferred (to you). I liave dulv oxf-tnucA 
ibis sah.'-deetl, of my own free -will and pleasure. Tho IifUidu riling llarl 
Balwant Limajo, inhabitant of Ihitnigiri. 

. It' will be seen tliaf; there is mention of ^ fiirthei" sinus 
beeil borrowed on the security of the same property, bnt tl:ic 
fiirther doeuinents as to which no particulars are gi'ven as to 
date or amount are not called mortgag’e-boiiitfb but arc ' 
C 5 ).lled dociiments on stamped papers.!'*' Ifeiitioii is luiitle f>f mi 
account 'beingbnailo up Whidv by mpemes fur repairs 
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(since 1837) amounted to a ^^very large / There^^ 

. express- statement .. that the debts ' subsequently , incurred were; 
assigned to the persons in whose favour Exhibit 55 was passed^ ^ 
and the Avords have, sold to you ■ my ' right as inortgagee; Q.f- 
this property/^ read AAutli the express mention of the mortgage 
of 1837 and the passage later on Should the owner come to you 
to pay the mortgage amount within the period prescribed by 
lavq you should receive the amount in accordance Avitli the terms 
of tlio deed executed by liiin and make over the property to him/’ 
are suhiciently general to leave room for contention , that this 
was a sale of t!ie mortgage rights under the mortgage«“deed^ 
Exhibit 56 of 1837;, and nothing more. It was contended for tlio 
appellant Tajudin (original plaintiff) that this Avas clearl}^ Avliat 
defendants 7-10 understood as shown by their Avritten statement 
ami ileiencD to this suit, already described aboAug as AAxdl as 
by the fact that none of these further bonds called money 
bonds by defeinlaiits 740 Averc made over by defendant 1 to 
hdhfeiidaiitsY-lO/''; ' 

It appears, liowcver, that at the hearing of the suit there Avere 
produced from the eustod}^ of defendant 2^ GTOvind Bhikaji 
Bade (wliOj it Avill be remembered^ the person who executed 
;;Exbibit' 55), t.l)ree bonds purporting to be more than thirty 
years old but unregistered. They are Exhibits 57, 58, 5-). They 
purport to create furtiier charges on the property'’ mortgaged in 
I8'i7, and to be dated March 186 1, February 1865, and iVlareli 
IboG, and two of tiiem to haee been executed by Salaudin, fatimr 
of defendant and tlie third by Fatmabibi, a daughter of the 
original mortgagor, the gran dfathei; of defendant L The first 
is for Us 57“8-0, the second for Bs. 95 and the third for Es. 90 
—in all Rs. 2-t2“8»0-*-“and the rate of interest fixed in each is 
tAVelve per cent, . ' 

Tile Subordinate Jtrlge, wdthout discussing -the custody from 
Avhich these three unregistered documents had come into Court 
'5oiisi<lered them proved by the evidence 'of witness 61 and 
because defendant 2 (avIio has no interest in'the plaint property) 
admits all these mortgages iii' his examination -.(Bshibit 6t>). 

The Assistant Ju !ge who decided the appeal does not mention 
tlie evidence of Avitness Exhibit 61y'but held' these three bonds 
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, (Exhibits 57, 58, 59) to be genuine, and to be the identical bonds 
mentioned in Exhibit 55 without number, dates or amounts. 
His reasons for coming to this conclusion as far as can be 
gathered from his judgment recorded are ; first, that defendants 
7"10, are illiterate men of the lowest caste, while defendants 
2-6 arc educated Brahmins who pi’obably took adrautage of the 
ignorance of defendants 7-10, and therefore retained Exhibits 
57, 58^ 59 for some purpose oi their own insLoad of lianding 
them over to defendants 7-10, as they must have known 
perfectly well that they should have done ; secondly, because 
Exhibit 55 makes mention of other stamped documents passed 
by direct heirs of the original mortgagor, and tlie evidence tlioi- 
there' ' W improvements which- could have ',rj3^tsed'7the:"-:-' 

purchase value of the mortgage rights from Es. 615-12-3 to 
Es, 1^§75 in Exhibit 55 is unsatisfactory. 

The Assistant Judge, holding that the rule of ddf^dt^pai does: 

: -not apply where the original mortgagor was a Maliomedaii, varie-cl" 

;; the: decree in the cross appeal of defendants 7-10 by raising the 
:;Es* '485 calculated by the Subordinate Judge as due under these - 
three bonds to Es. 1^92-7-7, making the total amount payable 
by, plaintiff Tajudin for redemption Es. L83S-5-10 instead bf '-''- 

It has been contended for the appellant Tajudin (original 
plaintiff) that the lower Appellate Courtis fi,nding of fact tluifc 
: ,Ex:hibitS' 57^ 58, 59 are genuine : documents is. :.vitiakMi bj?* the " ' 
method bj^ which this conclusion is arrived at, because the 
Assistant Judge seems to have dispensed with formal evidence 
, as' to their execution by treating them as ancieait, docnimeiife 
coming, from .proper custocly and by drawing the presiimptioii 
permissible under section 90 of the Evidence Act (.1 of IS 72) as 
;::to::..handwriting,'execution and attestation* 

, This contention would be sound if the .Assistant Jadgt 3 had 
really adopted such a presumption, "under secMon 90'V'W 
Evidence Act, as the basis of his deci.sion that Exhibits 57, 58, 
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-■...The: particular case in the present- suit is. the exact com’erse. 

. -The clefenclantS: 7 the new case they set tip at a later, 

vstage.of .the siiit/claimed to have become .assignees under Exhibit. 
65 passed by defendant 2 of the three several debts charged upon 
the plaint propertjr by Exhibits 57^ 58, 59^ and they produced 
the latter three documents from the custody of defendant 2 
when, according to the case for defendants 7-10^ these three 
documents (Exhibits 67^ 58, 59) ought to have been produced from 
their own custody if these particular charges became assigned to 
: them under Exhibit 55 by defendant 2 in Aprils 

But though the Assistant Judge describes the ciistodj' of 
defendant 2 as not improper/^ he seems to have merely meant 
that he preferred to believe that defendant 2 had overreached 
defendants 7-10 and had improperly retained documents he 
should have handed over to defendants 7-lOj, rather than believe 
thatE-xhibits 5-7, .58, 59 are fabricated or that other bonds*-»-si.rnpIe 
money bonds — ^Iiave been suppressed by defendants 7-10. 

In fact^ the judgment says that Exhibits 57 , §S, 59 should 
have been handed over by defendant 2 to defendants 7-10 when 
Exhibit 65 was passed : in other words, the proper custody in 
this particular ease for Exhibits 57^ 6S, 59 is the custody of 
defendants 7-10 from wdiich they wmre not produced. There 
cannot, I think, be two different proper custodies for any 
document at a given time in any particular case. I agree, 
therefore, with the vie^w of the longer Appellate Court tliat if 
Exhibits 57, 58, 59 had been produced in this particular case from 
the custodj?" of defendants 7«10 they would have come from 
proper custody. They did not come frnm the custody of defend- 
ants 7“ 10, who, therefore, cannot obtain advantage from the 
provisions of section 90 of the Evidence Act. The explanation 
suggested by the Assistant Judge as to why they came from 
defendant 2 may help to remove suspicion as to their being 
genuine, but it does not relieve defendants 7-10 of the necessity 
of proving Exhibits 57, 58, 59 independently of the provisions of 
tire said section* Nevertheless, I read the judgment of the lower 
Appellate Court as recognising this and as basing the finding of 
'fact, that these unregistered Exhibits 57-, 58, 69 are genuine and 
ate the identical documents on stamped' papers referred to iii\. 


THE INDIAN LAW EE, PORTS. [VOH XXVIR 


Exhibit 55 and were assigned; by' defendant 2 to defendants 7-10 
’ upon the evidence -actually recorded in the suit, such as it is« 

There remains the question whether it was rightly decided 
that the appellant Tajudin is bound to pay the charges created 
by Exhibits 57^ 68^ 59 in addition to the mortgage <lebt of 
before he cau recover . possession of the pMiit' 
property from defendants 7-10. 

The plaintiff’s purchase from defendant 1 of the equity of re- 
demption in 1S97 by Exhibit 78 is registered, whilst Exhibits 57. 
58j 59 are not registered. Section 50 of the Registration Act (III 
of 1877) confers priority on documents required to be registered 
and accordingly registered since Act III of 1877 was passed over 
all prior unregistered .documents, of - an antagonistic character : 
JefJialaiy^ GirdharS’^'^ Bni '-' in spite of the laige words of the 
enacting part this Court has consistently limited iliom to tlie 
cases whore the subsequent purchaser has no notice of , ilie. pilar : 
unregistered conveyance^’: Kesliav v. TincifakP^ The respoii*': 
doiit^s p]ea(]er_, relying, therefo.re, on the equitable cleetriac ol: 
notice, contended that by reason of the registratio,ii of the deed 
of assignment (Exhibit 55) passed by defendant 2 in April, 
the,, appellant-plaintiff* had notice of the transactions set out in 
the unregistered documents^ (Exliibits 57, 58 5% 
can be taken to be dealt with by Exhibit- 55. This conteiitioE-lst 
siifficientl}^ met by the deeision in Chmilnl v. lifiutcIiiiHdrap' 
where it ^vas said by Parran O.J., ‘^Hhe register Anay 
and in most cases under' the ..rulings of this-'''CoriFt': 
of the registered Joeuments which it contains, ]}ur if; wuidd 
pusliing the doctrine of coastructive notice ben-ond all boumjs to 
liold that it is notice of the uiiregistcred doeurnents niulw wldcli 
the holders of registered documents derive their title/’ 

But possession being e{]uivaleiit to notice of sueli title uo tlio 
person in possession may have, both uiirler Hiiidir MalioiiiOilim 
and English laws (see Lahshmandm v, ami iln* respon- 

deiits being in possession as assignees of the usiifroctuary morl;';'age 
,of 1837 when appellant bought the equity of redemptiim from 

the- point has been raised^ Without^ 


(SI) .351 
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however, any argument being specially directed to it at tlio 
hearing, whether such possession was notice to appellant of the 
siibscquoiit charges purporting to be created by the unregistered 
.Exhibits 57^ 58, 59. 

Ill equity it is sufficient to charge a man with knowledge that 
he Iiacl that before him which, if he had used due diligence, would 
liave aiibrded the knowledge he desires : per Lord St. Leonards 
in Spachnan v. Bvansp-'^ quoted by Couch, G.J., in Manolierji v. 
Kon(jBeoo^^-> where, on the English authorities cited, the duty to 
make iiicjuiry into the title when the vendor is not in possession 
is insisted upon. In the case of Manclierji v. Kongseoo there 
was nogleet to make such inquiry. In the case of Kanayalal v. 
Fyarehai it xvas said by Melvill, J. ; '' Had lie taken up another 
line of defence -we might perhaps have given him an opportunity 
of showing that at the time of his purchase he did make inquiries 
and was informed and believed that the mortgage had been 
foreclosed.'' 

In Patman v. Harland^^'^^ where it Wcis held that a purchaser 
or lessee having notice of a deed passing part of his vendor^s or 
lessor's title has constructive notice of the contents of such deed, 
it wavS said by Jessel, M.E. : Supposing yon are buying land of 
a married man, as in Jones v. and you arc told at the same 

time that there is a marriage settlement but the deed does not 
affect the land in question, you have no constructive notice of its 
eonteuts, because although you know there is a settlenient you 
arc told it dovos not affect ilie land.^^ And again at page 358 .• 

Therefore I think there was sufficient to put the lessee off his 
guard." 

Ill WilUmm V. it was said by Kay, J. : These 

questions of notice and of the effect of notice arc some of the 
most difficult questions which a Court of Equity has to deal with, 
.and I cannot help feeling that we must be very careful not to 
strain the doctrine of notice too far and to make it involve eon- 
sequencosof liability to persons who may be practically innocent" 
And again at page 443 ; If a man has notice that there is a deed 
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. or clociimeiit and at the same time has notice that that deed or 
Pi'lloenTO afiect the property : 

with which he is going to deal, he is put so completely oft his 
guard that a Court o£ Equity does not treat him as fixed with 
knowledge of the document or the effect of 

Under section 3 of the Transfer of Property Act (lY of 1882) 
a person is said to have notice of a fact when he actually 
knows thiat fact, or when but for %vilful abstention from an 
inquiry or search wdrich he ought to IioA'C made, or gross negli* 
gence, he would have known it, or wdioii information of the fact 
is given to or obtained by his agent, under the dreumstances 
mentioned in the Indian Contract Act, 1872, section 229. 

Now in the present case though defendants 1 and 2 after 
porting with all their respective interest in the plaint land have 
shown a readiness to support the belated claim of defendants 
7»10 to hold the plaint land subject to the charges purporting to 
be created by Exhibits 57, 58, 59 after the mortgvige of 1837, 
it does not follow that this was the attitude adopted by defend-' 
ants 1 and 2 all along. 

The reference in Exhibit 55 to other documents on stamped 
paper is vague and the written statement of defendants 7**1() 
does not suggest any belief on the part of these defendants that 
they held the plaint land subject to any such further ehargc.s. 
They in fact resisted redemption until they wmre paid iis, 1,275, 
the price paid to clefendaiit 2 , and Rs. 1,225 for improveineiits, 
and they described the later bonds as money bonds '' without 
basing any claim upon them. 

There is nothing on the record to show that the plaintiff made 
no inquiry when he purchased the equity of ret.lemption from 
defendant 1, nor does the written statement of defemlarits 7-10 
suggest that any such inquiry w'oiikl have led to an assertion 
■'■by defendants 740 in 1887 of any claim um'ler Exliibife 57, 58, 

59 or to the production of those documents which were not in 
/'the custody of defendants 7-10 at any time. " 

|;./;Tho claim put forward under' Exhibits S7. 58, 59 is, as already 
■' pointed, _ opt, a later development ' of the defence. The fioint 
whether/ Tajudin was feed with knowledge of the contents /' 
Exhifats S7^/6'8^ 59By means of 'the possession of defeiickiits 740'^ 
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• is a' still: later " clevelopmenty and Tajudin.^. the-appellant-plaiiitiff, 
lias not been given a proper opportunity to meet the new case 
thus liroiiglit forward for tlie defendants 7-10, Fertile above 
reasons I concur entirely in the view that this appeal cannot bo 
decided on the ground that plaintiff* was at the time of Ins 
purchase fixed with the knowledge of the cliarges purporting to 
be created by Exhibits 57. 58, 59 until the plaintiff lias been 
given the opportunity to show whether at the time of Ins 
piircliasc from defendant 1 lie did make iin'[iiirics as to tlio 
possession of defendants and vrith wluit result^ so that it may 
bo ascertained whether he iva.s offered tlie same information as 
that given in the written defence of defendants 7-10 and was 
3iiisled or put off his guard as to the 3iatin'o and extent of the 
;rights"of defendants 7-10, 

Issfio sent ao’wn^ 


PEIVY COUNCIL, 


HAJI BABOO SIDIOE axd others (Deeexdaxts) v. AYESIIA13AI 

AND ANOTHER (PDAlNTIFrs). 

Hindu IciW'—OidcIii He-nions—Mc^rrl age^ evidence of, udioi'e diiumied — 
Omission to meydiun -nihi wife in will -made after marrlaf/e---UriCjufsiifg 
ofieldow us disentitling ler to raaiutenance — Change mt sjieeifloalfj mi sc I 
■in jdcadings or Iss-ncs. 

The oiaissioin ill a will made after an alleged niha marriage , of all men biou 
of the mhci wife, is, so far as it goes, an item of evidence against the marriago 
having taken place ; but its cogency must depend on whether the circumstances 
of the marriage made it natural that the wife should ho an object of the 
liiisbaucrs tostamentary bounty and improbable that ho should have left her to 
depend on her legal right to inaiuteiiance. In this case it V7as held that the 
circuiitstances of the marriage made it not unlikely that the testator woiibl 
have taken the latter course. ' . , , ' ^ . 

A draft r*f the will, written by a person other than the testator, loiidered as 
furnisirng similar evidence to that af ordod by the will, was hold to be rightly 
rejected as evidence, not being la written statement by the testator. 

* Lo'eb Ikmr; Lobb EoBBEi?0Osr, 'S ir Andrew ' Soobm, and Sir 
ABTUFR WiXSON/' ’ ' b, 
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A (sliargc of micliastity as disentitling a widow to maintenance must be 
^-'aisecl in tlie pleadings ox issues. Where there was no arerment of, 
SioicK nor issue as to such uncliastityj it was held that the defendants conlcl not found 
/ Yrii::'BA' siieh a negation on their general denial in the pleadings that the plainiilts 

* (the wddow and her daughter) wore entitled to maintenance, and on an issue 
'' whether the plaintiffs are entitled in any event to niaintenaneo or marriage 
expenses.’* 

A3?peal from a decree (28th February, 1901) of the High Court 
at Bombay; varying a decree (3rd July, 1900) of the same Court 
in its original jurisdiction* 

The suit out of which the appeal arose was instituted on 30 th 
September^ 1899, by the respondents Ayeshabai and Mariambai, 
who were Mahomedans, alleging themselves to be the widows and 
daughter, respectively, of one Haji Haroon Sidicb, and in that 
capacity making claims on his estate. 

riaji Haroon Sidick was a Cutchi Memoii, a member of a class 
of persons who being originally Hindus became converts to 
Mahomedanism^ but retained the Hindu law of inheritance. 

The defendants were Haji Saboo Sidick and Haji Adam Sidick 
(the two brothers of Haji Haroon Sidick), Hahimtoollah Abd 
Rahim, Abdulla Abd Rahim, and Fatmabai (admittedly a widow 
of Haji Haroon Sidick). 

The plaint stated that Haji Haroon Sidick died on 20th 
December, 1898, possessed of considerable property, of whidi the 
first four defendants were in possession. The plaintiffs claimed 
that the two widows were entitled to the whole of the estate, 
after provision being made for the maintenance and marriage 
. expenses of Mariambai. ■ In the alternative they claimed to bo 
entitled to a slnire of the estate, or in any case to maiiiteiianeo 
out of it. 

.filed .a joint written statement, in vdiich thcty 
denied that the' plaintiffs were the wife and daughter of Tfaji 
i' ^ Haroon Sidick and asserted that the defendant Fatmabai was 
; : the only widow* They set up a will and codicil of the decoasfil, 

' of which the first four defendants were the execnto3*s, in wliidi 

thcto ;was no mention of the plaintifts, and under wldch the 
defendant Fatmabai was entitled to certain legacies in lier .f?u''oiir* ' 

: g; ; ’ Tim defendants denied that the plaintiffs had any ciaims, rm 

_ / ;;v' allegedi’to the.€^at0 of 'thodeeeasedAestator. ' ‘ , §1 
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- It was proved that the will and codicil set up by the defendants 
were duly made by the deceased, and that is not in dispute in 
this appeal. 

The only issues now material are : 

1. Whether the first plaintiff is the widow and the second plaintiff the 

da-tigliter of tlia cleoOcTiSed, as al'pgecl ? 

5. Wlietliov the plaintiffs are entitled in any event to maintonaiice or 
marriage expenses, and iE so to what amount out of the estate ? 

Generally. 

The Judge of the High Court in its original jurisdiction 
(Russell, J.) held that the first plaintiff was the widow, and 
the .second plaintiff the daughter, of Ilaji Haroon Sidick ; that 
the former was entitled to maintenance from 20tli December^ 
1898^ at 11s. 375 a month ; and he allowed Rs. 2^000 for the 
marriage expenses of the latter, to be deposited with the 
Accountant General to the credit of a fund in her name and 
invested in Government paper, to be paid with its accumulated 
interest to her guardian at such time as she was to bo married : 
in the event of her death that sum and the interest to bo repaid 
to the defendants. The maintenance was declared to bo a charge 
on the immoveable property of the testator. With reference to 
the question of maintenance, the Court said ; 

I asked to raise an issue on iincliastity. I declined to allow lb for 
tlireo reasons. It was sought to be raised almost at tlie end oE (lofcinlants* case. 

I should have been ubligcd to rodioar the avIioIg case to enable plaintiil; to 
disprove faets. That would have been an injustice and waste of pnldic time, 
iilvideiiec has been directed to prove plaintiff was a prostitute. This was on(y 
relevant on the question whether tho marriage was probable or not. Having 
beld that the issue of uiichastity could not bo raised, I allowed no evidence to 
bo taken about it. 


From this decision both parties appealed : the dcfeiidauts on 
the ground tluxt tlio Court was not justified in finding oji 
the cvideiico that the plaintiffs were wife and daughter of the 
deceased] that it was not proved that a maniage took place 
between the deceased and Ayeshabai : that it ought to have 
been held that Ayeshabai was fading the li£o_of a prostitute at, . 
the date of the alleged marriage; that the Court was in error in' - 
excluding evidence tendered ^ by, the defendants to prove that" 
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lOOi). bIic eontiluied to lead the life of a prostitute after the alleged 

Haji Baboo marriage and after the death of the testator j that the amount 

' of maintenance awarded was excessive and ought to be reduced ; 

Atoeabai. maintenance should only be paid to her during widowhood 

and so long as she remained chaste; and that the lis. 2;0Q0 
awarded to the second plaintiff was excessive and ought to bo 
■■■' reduced. ■ ■ 

A ]3cncli of the High Court (Candy and Whitworth, JJ.) 
sitting to hear appeals from the original civil jurisdiction of 
the Court affirmed the finding of llussell^ that Haji Ilarooii 
Sidick had contiT^cted a nika marriage with Ayeshabai and 
that she was his wife at the time of his death. They also held 
(referring to Alahomecl Siclich v. Haji Aimed per Scotty at 
page 13 of the Ecportb that Haji Haroon Sidick a>s a Ciitclii 
Memon Avas governed by Hindu law^ and according to that law 
Ayeshabai was entitled to maintenance even though she had been 
' unchaste before and after marriage. As to this and as to the, 
quantum of maintenance suitable^ they said : 

T]i,o ieariiocl coinisci for defendants contended that Ayeshabai was ontitlod to 
no niaiiitcnanco at all because Haji Haroon could at any time have divenvod her. 
But that is no .answer to the plaintiffs’ claim. The question is not what Harooir 
could have done, but what ho did do. As a fact he did not divurco hci-j and si.,.* 
Wiishis nllca wife at the time of Ms death. Therefore, according to hiahojiiedan 
la’w^yho would ho one of his heirs> while if she cannot inherit according to ifimhi 
law she is entitled to maintenance. So, too> with the argument ihut Ayo;'dud,):ii 
had led an unchaste life before and after her marriage. The fact, if e.siahlishci.h 
juight be an argnment hi favour of the heir that it was not probable that 
Haroon would have married her. But if as a fact ho did marry Jicr, and did not 
divorce her, she is entitled to maintenance, whatever ma\' have Ijcen her past 

d::;| 

d Now, IK) doubt, in considering the quantum of maintenance to le alluwijd io 

d ' Ayeshabai the main element to be considered is the value of llarooiiV eslate, 

d . , ' and wlnm, as hei^^ thciu is a Afaster attached ■ to the Court, tho iisiiul coil Im a. 

^ . refereimoto the Mubter. But this -is not imperative, and we are relueiarit ui this 
stigo to protract tbo Iitig.atiouL by a reference unless that course Is absolutely 
, necessary. There is nothing on the record to show that a reference directly 
vd'y,'',. , " ^J'Shed ior, The learned Jiidgo took the esiimato wliicli was givon by tho 
' did. '‘d'‘ <5lerk of HarooMs solicitors, which agrees with the value given in lla,! 

'' d. Taking the estate at nine lakhs the learned Judge allowed hr,, 

d KkliSj to th^^iwq wld<5\T,s, haffV l,50|b00> to Ayeshttbai* The 

' ‘''-"/I'd': 
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iniorest of tliat at three por cent, woiild amount to Ks. 4,500 or IIs. 375 pjr 
mensem. The learned counsel for defendants admitted that Ilaroon was a veiy 
•wealtb}^ man, and he said that it might be assumed that the estate wtis at least 
worth live lakhs. Wq do not think it necessary that thf're should be any further 
investigation as to the value of the estate. For there arc other elements to he 
considered whichj in our opinion, necessitate a considf^rable reduction of the 
amount allowed by the learned Judge. It is obvious that A3^63habai is not in 
the same position as the senior widow Fatmabai, who was the sliacU wife of 
llaroon, -who lived with him in his own house as his acknowledged wife, and 
who cnjoj'cd far greater comforts than Ayeshabai, the nika wife, wdioso 
juarriage was concealed from the world and who lived in lured rooms in a 
humble condition of life. 

The evidence as to status of Ayeshabai is so clear that we have no hesitation 
ill sabring that the sum of Es. 200 per inensom is an ample allowance for her 
and her daughter, «and that, when the daughter is married, this allowance should 
be reduced to Es. 150, wdiich wnll be amply sulficient to maintain A}'esliabai 
decently and with due regard to her position which she enjoyed as the mica wife 
of the deceased* 

We think also that there should be a direction in the decree that Ayesliabai's 
maintenance will cease on her ro-marriago, should she re-marry, and that it is 
conditional on her remaining chaste. 

As to the marriage expenses of the daughter, we are not disposed to interfere 
with the direction of the learned Judge. There is certainly no reason to increase 
the sum* 




AxESHAnAi*':: 


Sir IK Rcdtigan^ E.O.^ and E, Oowell for the appellaiifa 
contended that the alleged marriage between Haji Haroon 
vSidick and Ayeshabai was not sufSciently proved. Had she 
been liis wife, and Alariainbai his daugliteib they would liavc 
been mentioned in hi.s will, which makes no mention of them. 

The draft of the will tendered in confirmation of this should 
have been admitted in evidence* Brft^ assuming the marriage 
did take place^ Ayeshabai’s claim to maintenance has been 
forfeited by her tmehastity. There was, it is true^ no specific 
issue as to her having been unchaste ; but, it was submitted, the 
denial in the pleadings that she was entitled to maintenance, and 
the fifth issue whether the plaintiffs are entitled in auj? event 
to maintenance or marriage expenses/'' enabled the appellants to 
show any ground for depriving her of it. When the first Court 
' held that this could not be done, the appellants should have been 
allowed to raise a specific issue^ and .evidence of the iincliastity 
''ought not to have been excluded. The amount of ixmintenance, ''V;/ 




490 , 

; 1903 . 

'• ' -,11 MI Saboo 
Kidicic 



f HE INDIAlf' LAW^ REPORTS* [YOTj. XXYIL 


and of tlio .allowance for marriage expenses was excessive and 
sbonld be reduced. 

J. JarcUne, K.O.^ and C. W. Aralhoon for tlie respoiiclents 
wore not lieard. 

The judgment of their Lordships was on tlic 30th Aprilj 1903, 
delivered by— 

Lord Eobertsox The respondents wore the plaiiitihs in 
a suit brought to assert their rights as one of the widows and a 
daughter, respectively, of one Haji Ilaroon Sidick, a merchant of 
Bombay, who died on 20th December, 1898* The plaint w^as 
filed on SOth September, 1899. It originally raised, hder alia, 
the question whether Haji Haroon Sidick died intestate, but it 
is not now" disputed that he left a wdll, under wdiicli the 
appellants, other than Patmabai, arc the executors. Fatmabai 
is admittedly a widow of the deceased. The appellants on 24th 
Noveinber, 1899, filed a joint written statement, and issues were 
settled on 18th June, 3900, 

' The main question raised by the plaint "was ,*wliet!ier 'ilie ;; 
deceased had entered into a niica marriage with the respondent 
Ayeshabai. This was keenly disputed, the case of the appel* 
lants being that at the alleged marriage ceremony the dcteeased 
had been personated. On this pure question of fact there 
are concurrent judgments in favour of the respondents ; ami 
accordingly their Lordships have not been invited to reconsider 
its merits. The appellants confined their argument to four 
matters, the first of 'which is, in truth, inseparable from iiic 
.merits : . ' . ^ 

At. tile' trial it. was proved that the deceased hrui exccmtiKl 
a will, after. the alleged -marriage, and in it there W'as no uiention 
made of either of the respondents. So far as it goes, tiiis k an 
item of evidence against the marriage having taken pliice ; but, 
at best; it is only an item more or lass cogent, and its cogency 
must depend on whether the circumstances of the marriage miuh 
it'natural that the wife should be an object of the luiskui»Jk 
testamentary bounty, and improbable that he should have Ici't 
her to depwd m her legal right to maintenance# lii the prciiciit 
instanee^the ;O0nrfes that the circumstances ' 
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of this mamago ma«le it not unlikely that the testator should take 
:^^ thedatter coiirse. ' It is obvious not only . that this, is a„. very 
of the question^ taken, by itself, but' also that::' the 
point raised by tlio appellants could only be made anything of 
by weighing it in relation to the whole evidence on which the 
Courts below have concurrently preferred tlie respondents^ 
■■.contention..' ■■■ 

2, A draft of the will, also containing no mention of the 
respondents, was tendered in evidence, apparently as of itself 
furnishing similar evidence to that afforded by the will. This 
draft, however, was written not by the testator but by another 
person, and in their Lordships’ judgment it was rightly rejected. 
This was not a written statement made by the deceased. 

3, At the trial, questions were put and disallowed, which went 
to show that Ayeshabai liad been unchaste after the death of her 
husband and had tlius (as the appellants contended) disentitled 
herself to maintenance. On the record as it stood, the appellants 
had jieither averment nor issue of such unchastity, and all that 
they could point to was their denial that/^ the plaintiffs ” v/ero 
entitled to maintenance, and the fifth issue, Vvdiether the 
plaintiffs are entitled in any event to maintenance or marriage 
expenses.’’ It is manifest that those general words, equally 
applicable to niothei’ and child, are entirely unsuitable for the 
statement of the specific fact of incontinence on the part of tlio 
mother, and the words of the fifth issue are in fact an echo of the 
plaintiffs’ own pleading. 

The appellants sought to better their position by applying for 
leave formally to raise the issue whether, in the event of the 
plaintiff Ayeshabai being entitled to maintenanco from the 
date of the deceased’s death, she has not forfeited such right by 
iinchastity ; and, on this application being refused, the appellants 
applied for leax-e to file a siipplomehtal ^written statement raising , 
the fiiiestion of uiicbasfcity. Both applications were refused. Both 
were made after the plaintiffs’ case was closed. It appears to their 
Lordships that it "was out of the question that, after the plaintiffs’ 
case wm closed, this new averment should be made, necessitating 
as it did the opeiiiiig up of the whole ea>se,; without any sugges- , 
ti'on, that the facte relied on had newly come to the knowledge', 



of tlie appellants and had before been excusably unknown to 

The proposal that this matter should now be re-opciied is the 
more unreasonable as the decree appealed against contains a divni 
clause, ■ 

4, The onty other point was as to the amount of ahhiieni* 
No cause whatever has been shown for interfering with the 
careful decision immediately under review, which modi tied the 
decree of the Judge of first instance* 

Their Lordships will humbly advise His Majesty that the 
appeal ought to be dismissed. The appellants must pay the 
costs of the appeal. 

Appeal > 


Solicitors for the appellants — Alessrs. Papie and Zatie^. 
Solicitors for the respondents-«*lf^?6’5r^. L, Wihon if Co, 
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VERABHAI AJUBHAI a:nb othees (Plaintiffs) BAI HIEABA 
AND OTHERS (Defendants). 

Mind'll Zaw — Adoj)tion — Clmdasama Gameli Garaislas — Cudom prokii^Itlnr^ 
adoption-^Effect on adopHon of the natural &on having survived liU falMr 
and attained ceremo7iud competence, 

A custom alleged to exist in the Hindu caste of Clmdasama Gameti Ganislas 
proliibiting adoption was held to be not proved. 

A member of that caste died in 1887 leaving a widow and a wlio died in 
1889 between fifteen and sixteen years of age and unmarried. In iSOl tbo 
widow adopted a son to her husband. 

Ilcldj that the adoption was valid. 

_ "'''It was contended that' the adoption, was invalid on tliO ground that iho 

natural son had survived his father.and lived to attain cmunoiiiai competence. 
Both the Courts below found that he "was a minor and uiiuiamod, whim lio 

illiiiiliii® ■d',' d '’V'^ ^ 'dc , : ,, 

that as there appeared to be no feed age at which a Hiiulaky was 
■ supposed to have attained ceremonial competeneaj and as there irae no proof in 

w , / . G . tonnEir, Bin Aromw $mnuh ui&c, ' 
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tills case that tlie son had, or was treated as liavhig, attained siieli competence, 
tli8 objection was not sustamod. 

Appeal from a decision (24th JunCj 1896) of the High Conrt at 
Bombay^ which affirmed a decision (30th October^ 1893) of the 
Subordinate Judge of Ahmedabad by which the appellants^ suit 
was dismissed,. 

The suit was brought by some of the surviving male descend- 
ants of one Bhojaji and his wife Nanibai to set aside a deed of 
adoption and an alleged adoption of one Raesangji purporting to 
have been made by Hiraba^ widow of Ilainjibhai Waghabhai^ a 
grandson of Bhojaji, and for a declaration that they and the 
other surviving male descendants of Bhojaji were entitled after 
the death of Hiraba to the estate of Hamjibhai U'aghabhai. 

Bhojaji and Nanibai had five sons. Of these Waghabhai had 
one son, Hamjibhai Waghabhai, who married Hiraba, Hamjibhai 
died on 3rd June, 1887, leaving him surviving his widow Hiraba, 
three daughters, and a son Lalubha. Lalubha died unmarried on 
25th August, 1889, being then between fifteen and sixteen years 
of age, having been born in December, 1873. 

All the parties to the suit belonged to the Hindu caste of 
Chudasama Gameti Garasias, wdiicli caste inhabits certain talukas 
in the district of Ahmedabad and the province of Keithiawar. 

On 13th July, 1891, Hiraba executed a deed purporting to 
adopt Raesangji Harbhamji as her son. The plaintiffs on 2SriI 
September, 1892, instituted the suit, out of which this appeal 
arose, against Hiraba, Raesangji, the three daughters of Hamjibhai 
Waghabhai and others, alleging in their plaint that according to 
the custom of their caste a son could not be validly adopted, 
disputing the fact of the ceremony of adoption having taken 
place as alleged, and asserting that in any event it was void as 
having been carried out from corrupt motives and for other 
reasons. The plaint further alleged that by the custom of their 
caste the daughters of Hamjibhai were excluded from inheritance, 
and that the plaintifis and defendants 3 to 8 were the persdns 
' then entitled on the death of Hiraba to succeed to the estate of 
Hamjibhai* ' ' 

- Written statements were filed by , the defendants Hirata, 
Raesangji and some of the others, in which the plaintifis' -allega* ' 
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tions and contentions, except as to tlie custom, of exclusion of 
daughters from inheritance, were disputecL 
The only issues material on this appeal were : 

5. Is tlie ctistom proliibitiiig adoption, as alleged in tlie plaint, piwcd ? 

6. Is tlio alleged adoption proved ? If so, is it in any way iiwalid P 

The Subordinate Judge held that the special emstora of Miciitr- : 
ance was not proved save as regarded the exclusion of daughters; l, 
that the plaintiffs were not entitled during Iliratats lifetime to 
a declaration as to who would succeed on her death to the estate 
of .Hamjibhai Waghabhai; that the alleged custom prohibiting 
adoption was not proved ; and that the adoption was proved and 
was not invalid either on the ground of the motives inducing the 
same or the survival by Lalubha of Hamjibhai. The Subordi- 
nate Judge therefore dismissed the suit. 

■From his decision the plaintiffs appealed to the High Courfc> 

, and the appeal came before a Division Bench of tiiat Court 
r.(Farran, G. J., and Hoskin, J.), the material portion of , whose. 
judgment w'as as follo^vs : 

The points which have been argucil in support of the appeal are that the 
enstona of the Cliiidasama Garasias proiiibiting adoption lias bean proved ; iJuil 
the alleged adoption has not been proved ; and that Iliraija iiavhig had a nalnra! 
son Lalubha, who survived his father Hamjibhai, eonid i:ot legally adopt a 
son. 

It is contended that as Garasias are admittedly not bound by lliiida Law 
as to daughters, there is no prosoinption t'bnt t!:o 
■Hindu Law as to adoption is npplioi!)!©. 
object of the exclusion of daughters appeuiv? lo 
to prevent the lands going by marriage to persons not belonging to the original 
proprietary families. A custom not to adopt mighfc pmaUip.--' aris.* irmo a 
similar motive. IFIiere, however, such a custom is set up, it t night, io use fJio 
Sargent in Fatel Tandrcmm Jckimi. v. IhrAh 
'-or Chimikdi^) he established very clear proof that tiio iMiiscioisoe of 

^ the inembors of the caste had come to regard it as forbiddem*’ in limt ' 

. kv ‘ ease, although two hundred ajid two ndtuesscs spoke to the exist nice of such a 

X' 'y , custom, it was held not to be proved. In the presont coso only ihirUieii wit- ; 

nesses have given ovideuee as to tho existence of the allege*;] cuflmm These 

'■;w-'itiiesses'do not say' tha^^ there 'is any -rale of the enste '^I'rii'hibi'tii'ig ipji." " ' 

. . ‘y ' d, ,T|ioy merely state thaj: it 1ms not been the putietice toadupL Due* of thcH# „ 
wltnessesj )Yaiesi«g (EdiiMfc 50)> whoims Mmsulf brmight a M>piaiitc suit 'to 


West nnd iUlhlcv’s Hiuclu Law, 
3rd Edilioji, piigc ‘ISO. 
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iu70 tlie adoption set aside, deposed in, a suit brought in 1886 before 
the disputed adoption, that adoption is allowed, among Garasias (Exhibit 
Gl). Ajubhai, one of the (plaintiffs) appellants^ also stated, in the same 
former suit, that he had heard of an adoption by a Cliuclasania Garasia of 
Wagad (Exhibit So). It is admitted that a Ghudasama Garasia widow named 
Baiba adopted a son at Rojaka about thirteen years ago. It is now stated to this 
Court on affidavit that adoption has been set aside in a recent suit. There is, 
however, no allegation that any proceedings were taken by the caste against 
Baiba for contravening the alleged ciistoni. The 

* Thisf 3S a miRlcsenr-tion, ° o 

Tiio oncfiiial wovlv is in Gtija- biibordiiiate Judge says in his 3udgmeiit : In 

rjiti. It is a eoinpiiatiou of Bori'adailc’s Caste Eiilas, Gujarati “ 'rranshition, 

rjjswers of varions castes in -j • j j wC i 

tbtt Snrat and Broach Districts ’ '-'b H? P^o^ dlo, it is stated that there is lio custom 

as to ihci? customs collcctod to adopt a SOU with religious eeremon}^^ Gut that a 
iiboat the year 1S27 nn^Ior the ,, , • j i *..1 j . 

rtiroction of the 3e.br Dive.-.u *^^<311 witlio'at any coi’emony. Tlus 

Adiilat and publisheii, Tol. 1 in shows that there is a custom allowing a son 

i8di ar;d \ o3. 11 m is^i. adopted SOU among the Garasias/' 

It is contended for appellants that or foster-son stands upon an 

entirely different footing from unadopted son. This is, no doubt, the case now 
under the rulings of the Courts, West and Bilhler say at page 027 : The 
foster-son, however, has always been frowned on by the Sliastris. He lias 
failed to get recognition from the Courts” (NilmacUiah Bees v^BiswamlMr 
jDasO.) Again they say at page 1087: A mere deed or declaration bv the 
alleged adoptive father that ho has taken a boy as a foster-son 
does not prcdiice the effect of adoption ” ; and at page 1202 : “ The Hindu law 
does not recognise any legal status for the foster-son, either In Iho mattei' of 
performing ceremonies or of inheritance.” 

As appellants roly upon the answers given by the Garasias recorded in 
the compilation referred to b}’ the Subordinate Judge, those answers must 
bo taken in their entirety, and not only the part favourable to appolkints. 

Upon referring to tlicin we find that the Garasias gave the /Mkd'. son all the 
rights of a legitimate son as to tlio performance of coremonies and as to 

iuliaritaiice : " 

Answer 5. ^ ^ The ^:?dZa7v son peil'orms the kri^d of his adoptive 


Answer 5. 
father/’ 

Ansiver 6^ 
Answer 7. 


Yeeabhai 

AtTUBlIAn 

V. 

Bai Hieaba. 


Answer Oj Tlie pdla-k son inherits in every yvay like ii legitimate eon/’ 

Answer 7. '*' If a legitimate son is born after ta-kiug a son, they both 
inherit equally/-'' 

Aus^Ye^ 8, ‘"’A widow who has not a son of her own may take a son.” 
(Boimhiile, Vol II, page 418 ; see also Note C, page 1213, West and Bfihlor.) 

It Is evident, therefore, that the custom of taking a foster-son instead of an 
ado];)teiI son was not duo to any intention to exclude' the foster-son from succession, 
and adoption with the usual ceremonies can scarcely have been against the 
conscience of luoinburs of the caste, tliough it was not formerly c ustorcary.- It 

, ■ CD (1860) 3 B. B. R* (P. C.) 27 : 33 Moore’s L A. 65. ' , ‘ yT' / 
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geemif? probable tliat the iion-recogiiition by the Oouri-s of tlie ligbtH of f Ofeter- 
sous lias led to the more recent practice of adopting a son in tlio inauirov re(puroI 
by Hindu Law, 

There is siiiiicient cvidonce as to the adoption to leave no rea^onnble doubn as 
to the giving nnd taking having boon duly performed. The ill-foeliug of other 
rnembors oft he family prevented the adoption being as public as it miglit other- 
wise have lieen, but as it is in part evidenced by a registered deed, tliero can lie 
no reason to suppose that any necessary formalities wei’e oniitted. 

The last contention 'we liave to deal with is that as hliraba's son Laluldia 
survived his fa tL'i*, she had no power to adopt. IJamjibliai died in 1S:>7. 
Lain bba was born in December, 1873, and died in August, 18 SO : he tliorefore 
died before completing his sixteenth year and whiic still a minor according to the 
Hindu Law prevailing in this Presidency:', and it is admitted that he was never 
married. The law on the subject of a second ado])tioii was considered by 
Mr. Justice Pi.anade in Gavdap'^ni v. G{rimalIa 2 :)p>ci,S^'> He says : In this Presi- 
dency no express authorization by tho husband is neccssaiy, hut the widow's 
power to adopt, when there are no other vested rights which would be defeated 
by it, has been fully recognised in Jlamji v. GJiam.auX-) In the higher castes 
it is usuLiI to permit such an oxcrciso of piower wdien the son dies before ho 
attains full ceremonial competency, and cases or a second nnd third adoptibm 
under such circumstances have occurred.’^ 

It is alleged for the _appellants that Lalubha perfonned the funeral ecremonios 
of his father Hamjibhai. There is no evidence on tho point, but assumirpg 
this to have been tho case, still, as he died while a minor and raiiinuTiod, hr- 
had not attained full ceremonial competency. 

This action was tried by an experienced Hindu Judge, 4iouh^;Ic^-^s wudl 
aequamieci with the customs cf his own country — Giijaiit. Wf Inive, iIruvA-iV', 
tlie less hesitation in accepiting his findings as correct. 

The High Court dismissed the appeal and aflirnied the (leeiNiou 
of the Subordinate Judge, The plaiiitifls appealed to Ills \[ajvsl;r 
in Ooiincil. 

Jardine^ K.O., B, /, Parher^ and S, ,7?. liana for tlio 
appellants conteadocl that the adoption made hy lliraba n’lis 
invalid^, firstly, as being forbidden by the custom of (he eastn to 
which the parties belonged^ and on the evidence it was siibniiited 
that the appellants had proved the special custom tlun^ allegcrl 
prohibiting adoption. Important iiiatiiljers of the ea,Hf;o Ibid 
deposed that amongst them adoption did not take j)laee airl vyas 
notAWgmseci An adoption, stated by the respondents to have 
taken place 'in the' caste had been shown to hn\'o been treated. 

^ ^ 4 ' (1894) 10 npm, Sjl ' . . , ^ 0 liimu 498, 
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^ been set aside. Bomdaile’s OuiaHf 

page 41^ was referred to. Secondly the 
adoption was invalid on the ground that, as Lalubha survived his 
father and had at the time of his death in 1SS9 attained 
ceremonial competence, his mother had no right to adopt a son. 
Having succeeded as heir to her son, it was submitted, an adoption 
purporting to be made to her husband and under an implied 
authority from him was invalid, her power to adopt haviim 
become extinguished. Reference was made to Bhoohem Move 
Delia Y.Bam Kishore Acharjesa) ,■ Fadimhmari Debi CAowdhram 
w Court of Wards C) ; Thayammal v. renkataramais. VenkaUi 
kmfmaEao v. Venhaia Bama LaUhni(i) KrisMaiav Trimlah 
Ihsdmie V. Shanharrav Finayah Hasahnis^.) ■ Gavdappa v! 
nnmalktppaf ^. ; Awma v. Maliadgauda <» ,• Pagapa Afkapa Patel v 
Jppannay, Feukappa v. (^. Fasudeo Vishnu Munohar v‘ 
kamelmidm Finayak Modak <^^ 0 ; Paiel Fandravan JaMsan v. PaM 
Mamld ChumlalW . Jiamchaiidra Bhagavm v Mulji Hanahham ■ 
and West and Buhleris Hindu Law, 3rd Edition, pages 985, 98s’ 
As to Lalubha having attained ceremonial competence, the case of 
ha/eudm Naram Lahooree v. Satoda Soondaree Bebee which 
was cited with approval in Jamoona Dassija v. Bamesoondnree 
1 iuspa was referred to as showing that ceremonial competence 

majority by Hindu Law was 

The judgment of their Lordships was on the 12th May 1003 
delivered by— • j-oou, 

I,»m LK»,,KT:-The appellants, who „p,.n,ent the ori™, 
plaintiffs, are male descendants of ‘one Bhojaii Ha i 
grandson named Hamjibhai, who died leaving a widow ffiml,! 
and a son Lalubha surviving him. Lalubha died a minor and 
unmarried, but he was fifteen or sixteen years of age when he died. 

f8> (1S9S) 23 Bora. 327 (330, 831), 

(0) (1900) 25 Bom. 30C (300). 

<1® (1896) 22 Bora. S6l, 

(11) (1890) 15 Bora. 565; (1891) IQ 

:M;il^8),''22;|o«.)55A(5ei)g 


(1) (1S03) 10 Moore’s I. A. 279 (.309, 311), 

(2) (1881) 8 I.A. 320 (2 14) ; 8 Cal. 302 

(31 (1887) 14 LA, 87; 10 Mad. 203. 

d) (1376) 4 1. A. 1 ; 1 Mad. 174 
, («) ri892) 17 Bom. 164. 
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After Ms death, Hiraba^ the widow^ adopted -the son of a 
relative of her late husband. The validity of this adoption is 
contested by the appellants on two grounds^ (1) that 

adoption is not aliowed by the custona of their caste: (2) that if it 
is, yet that as Lalubha survived his father and attained the age 
of ceremonial competence^ there was no occasion or jiistiiieatioii 
for any adoption. 

In the Courts bolow the then plaintiffs attempted to impeach 
the validity of the adoption on the ground that it Avas not bomt 
fide, but ivas attributable to corrupt motives and inducements. 
This ground of invalidity was, however, abandoned in the course 
of the argument before their Lordships, and no further notice of 
it will be taken. 

All the parties concerned belong to the Hindu caste of 
Cliudasama Ganieti Garasias, and it is common ground that the 
ordinary Hindu Law applies to this caste unless excluded: 
special custom. The appellants allege that by the custom of the 
caste daughters cannot inherit and adoption is forbidden:. , The 
inabilit}^ of daughters to inherit seems to have been (‘stablislic^l 
in the Courts below. Their Lordships have not to deteiiniiie;^ 
this matter and have not re-investigated it. The tnitleiice 
adduced to show tliat adoption is forbidden by the enstsmi of tiie 
caste consists entirely of what is said by a iiimiber of witnesses, 
who say that, if a man dies leaving a widow and nr? son, the 
widow cannot adapA^n-i^on^imsLjdiai to 

recorded. But it appears that there are no written rules as to 
customs. Some inshinces to prove the statements made liy tin} 
witnesses are adduced ; but, as pointed out bj the Siibordiiiali; 
Judge, they are ul! explicable on other groimds than the existence ' 
of the alleged custom. Moreover, one of the plaintiffd priiiLd,|;>el 
witnossesS (Yajesang) is discredited by his oun ineousisteiit 
hfC ' statements# Not one of the pkintiffisMvitnesses goes so fur us 
to say that lie kiio^vs of any case or authority wliieJi dinws that 
.. ''p adoption is forbidden. On the other hand, the detVeiJnnt-' ai'ldiice 
'bi: wtb evidence showing that it is not forbidden, and tlwy mo a case 
i ''b/wb-ybb;''- in pointyyk,, that of Ladliubha of Rojka. Their evidence is ' 
[ ;/’,b very etong, unil if the were on the defnidniits to prove dy 

for the |wir|K).5Cob , 
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Botli the 'Subordinate Judge and the High Court bave^ however, 
properly held that it was for the plaintiffs to prove the custom 
on which they rely ; and both Courts have come to the coiicliision 
that the plaintiffs failed to prove it. Their Lordships, so far 
from differing from them, concur in their conclusion. 

There remains the question whether, as Lalubha survived his 
father and lived to attain the age of fifteen or sixteen, the adoption 
was invalid. He died a minor and unmarried. Counsel for the 
appellants contended that Lalubha nevertheless ought to be held 
to have attained ceremonial competence, ai^d that consequently 
the adoption was invalid. A great number of authorities bearing 
more or less on this subject were cited, but so - far as they went . 
they appear to ' their Lordships to be rather in favour of than 
against the validity of -the adoption.. Certainly no authority was 
, cited which shows it to be. in valid. 'Assuming : that it would be 
invalid if it were shown that Lalubha. had attained ceremonial 
competence, their Lordships are not in a positio}i to decide 
whether he had or had not attained it. There does not appear 
to be any fixed age at which a Hindu child attains such coin- 
isMliere 'any proof that__ Lalubha had attained 

shell co.mpete,iiee in .fact, or that he ever acted or was treated as,. .. 

having attained it. 

,,, ’ The Subordinate Judge, himself a learned Hindu, considered 

it to be clear that Lalubha had not attained such competence, as 
he died a minor and iinaiarried, and the High Court came to the 
, same conclusion. Their Lordships are not prepared to say that 
he had attained such competence in the absence of evidence or 
authority to that effect. How the case, would have stood if it 
' , ImkJ been , proved that Lalubha had attained ceremonial com« 
peteiiee maj' be open to controversy, but their Lordships are not 
under the necessity of pursuing the inquiry. 

.'Tlieii* Lordships will humbly advise, His Majesty 'that this 
appeal should be dismissed, and the appellants must pay the 
costs of the two respondents who appeared, on the appeal. 

’'V ': 'dismmei ' 

,/ Soiieitora for the appellants — Bfessn, Holnimh Mfdwooi S Co. 
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THE INDIAN LAW EIPOBT 


APPELLATE CIVIL 


Before Mr. Jmtioe Batty and Mr. Justice Siarlmgn 

SAG UN BALKEISHNASHET KANE EAR and anotseb (oeiginai, 

' BuFBNBANTS 1 AND 2), APPELLANTS, V. KAJI HUSSfiM YALAD. IkAfll 
ALI AND OTHBES (ORIGINAL PLAINTIFFS AND DEFENDANTS 3— 9).> -BbSFON- 
DENTS."^ 

limitation Act {XV of 1877), schedide IZ article lU-^Trust pfoj?c%-- 
'ff’ahf — Land held on condition of service — Allenation-^^^Lwiitatioii. 

Where trust property is^lienatecl by the trustees and the alienees hare been 
in possession by purchasa for more than twelve years, the suit as out; for the 
purpose of restoring the pro^^erty to the trust must fail as barred hj article lolf;, 
schedule II of the Limitation Act (XV of 1877). 

Secoin'-D appeal from the decision of F. K, Boyd^ Assistant 
Judge of Ratndgiri^ reversing the decree of R^o Sslheb 'YisiwaBSttil; 
Yagi)^ Subordinate Judge of Mai van. ' " ' 

Suit for possession and management of certain lands alleged to 
have been granted in ?va/f \ 

" Tlie suit was died on the lOth January, 1896* 

The plaintiffs were -the sons of defendant 3 and the 'COiisiiis nf:': 
defendants 4 and 5. The lands in question liad formerly been in 
the possession of defendants 3, 4 and 5^ but iiad. I}eeii alienated 
by them to defendants 1 and 2, who now Iieldl iliein. 

^The plaintiffs alleged that these lands wore a |>orticni of eerlain 
lands which had' the faiiulj% to 

wdiich they and defendants 3^ 4 and 5 belonged^ for the purpose 
of defraying the expenses connected with the service tif a certain 
mosque. A moiety of the lands so granted was now in tlic? 
possession of one Kazi Abdul Ra^ak, who was not a paidy to the 
suit, and the other moiety had belongetl to defeiKlants 4 ami 5^ 
;who performed service at the mosque. These ihdhuMiaiit’S^ 
howeveib in 1891 had ceased to porforin tlieir ssnuiees, andlllm 
plaintiffs consequently had been performing them, d’iie 
further aiiegad that defendants 3^ 4 o Imv! in the year 1863 
mortgaged their moiety of the said indm lands to ihe dctiU’idank 
1 and ,8 and that the share tliereiii of delTinlant 3 (the hither of ' 
the plaintiffs) Bad: heenosubsequently sold and piircimM/d, by tlio 
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said: mortgagees (defendants 1 and 2). '-The, final alienation was 
An the year 1875, ' The plaiiitifts eoutended that these lands had' 
been improperly alienated and that they were entitled to recover 
them on the ground that they were performing the services at 
the mosque for the purpose of which these lands had been 

Out of the seven defendants^ the suit was contested only by 
defendants 1 and 2. They alleged that the lands had been the 
private property of defendants 3^ 4 and 5^ who had mortgaged 
and sold them. The}^' further denied that the plaintiffs had a 
right to sue in the life-time of their father (defendant- 3) and 
contended that the claim was time-barred, the alienations in their 
favour being more than twelve years prior to the institution of 
the suit. 

The Court of first instance dismissed the suit on the ground 
that the plaintiffs^ father -was still alive and had not transferred 
his rights to them and that therefore they could not sue. 

On appeal the Court confirmed the decree/ holding that the 
suit was not properly framed and that tlae proper course to 
follow was to have the defendants 3, 4 and 5 removed from being 
trustees of the mosque. 

Against this decision the plaintiffs having preferred a second 
appeal^ the High Court (Parsons and Ranade^ JJ.) held tliat the 
suit was- maintainable and; reversing the decrees of tlie lower 
Courts^ sent back the case to the Court of first instance for trial 
on the merits in reference to the remarks in its judgni(3nt, (See 
LlifR. 24 Bom. 170,) 

On remand the first Court found tjiat the property in suit 
was wahfy that its alienations were not legally valid^ and that the 
'Suit was time-barred^ the plaintiffs' possession being adverse for 
more than twelve years before the suit. That' Court therefore 
dismissed the suit. 

On appeal by the plaintiffs the Judge reversed the decree and. 

, allowed the claim holding (!) that the lands, in' suit were wulcfi 
(2) tliat the alienations were valid as against plaintiffs so long 
only as the alienors held office foxy which the endowment was 
made; (8) that the plaintiffs were entitled to recover possession; 
,apd (4) that the suit was not time-barred- 
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Paragraphs 4/5,, 7 and 8 of the Judge’s jiKlgnieiit ran as 

4. 'With regard to my finding on the second issue:— No alienation eaii in 
more 'than tho right, title and interest of tlio alicaoio 
interest of defendaiit 3 and Knji ]\lolddiii 
at the time of ihe nliciiations by them to defendants 1 and 2P They vo'r.* 
nudonltcdly in possession of tho plaint hinds. In what capaeiiy wero Ihv^y in 
this ])osscssioii? This raises, to a ccrtixin extent, tlu; clifFanilty of ihe wlu'-le 
case, which will, 1 think, he more appropriaiely do:dt with in discussing luy 
finding on tho fourth issue. Under it is clear that they were not 

owners. Did they, then, hold as trustees P Here a distinction umsl* be 
clearly made with regard to the frmav. This docninont creates an end ow-ment 
hi wet/i'/and thcronnder there are two distinct classes of beneiiciaries. The Orsi 
eorsists of those deriving benefit from charitable or religions object ” to 
■whioli the endowment is consecrate, chr,, the wliolo Mahomedan coiniimniiy. 
Ihe second consists of those who are or may become entitled to tho einolnineiits 
of the office ai pef:/mhiaz. Ui what relation did the alienor? .'■tand towaifds 
these two distinct classes? My view is that they may be considered tOyhlMld 
in flie ligjit of tnistoes towards the foiiner class, but not towards tho second ; 
'.and it is to this class that .plaintiffs belong aiici in this capacity that they .^icnv: 

■ ; stie'.; No possible deffnition of tnuiec will include one who Iio.Ids in' Ills':; bwff; 

. .... right and derives no right w'hatever from the eed'ui ijul /;«w'sb In Metmetj v. 
BafnQ^ [ (1892) 2 Oh. 265)] it is laid down that “'‘a triisfeo propo'Iy so called 
must have property committed to his eliarg’e.” The pofst^n wiio so coiumify,, nr 
on wdiose behalf such commission Ls male, must c»f Cunrs,* hv vc i->o' £/?// 

: ''..Plaintiffs, in, the character in wliicli they sue, cannot in a.iiy wrij br* iloscrifiutl an 
cesiuis qni irustmt It is, therefore, clear that' dele tbmf and Kbiji A[y|j 
'were- never trustees -as regards, p I shall pnint out latei\ thc^Fi^ are 

'. '.hmny imlings wdthwegnTd“toThO:td:'b^^ lilV-intereHt in (“(Sos ^ary Kimilar 

to the present, 'a'nd the only possible W'u} to reconcile t has. v. iiii the clear 
■of seclioii 10, Limitatioii Act,, is to hold that see- li filhar n’s arc nu! frnloes in 
,.;.,the absolute .sense of the term. , There remains orJy u* acr p »wfdbb' eapiioit v 
which the alienors can have lield^ that of pors'Cis holding in !ho!r uwii 
Tidght, but , not ' ahs^^^^ And" this,., will regard to ih > desuo'd^ai ^ uf t||y 
gran tee, is the exact' effect' of the /rwoo?. Ultb yg.alio flusi I be h 
Jinmn creates wdiat I cannot distinguish from an ordinary se"*vi;c inffjo* 

— alienors held a lif idnt<T. si, m* n 
Jimi led Interest, iol., only during t enure ol: Ssueh fiivdbnn-* 

•’.gtdshediu Venkaieh-k Timuiap^t? (l\ J. pagv | pj), Ah,iwtbj; fhumiu- 

;'(|early lays down that the profits of th.i hinds are for oranliiijumt ef i, be yiHcti of 
and ids m an office which still imi tim work uf wkkdi k 

'Earned di'byplalhtlffs. I thwoforc think tkit the temire of office, nm! roi t;lnv ‘ 
miy hqhlar, is uf be, coaaklOTa lit 4iloi:m imig Umi extiiiii of hn 
titk- TU intotioq af;;the ba iw-sidcKd. TIiCs rultiig ii thltt Jfigh 
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Court ill LoUikap v. W^gle {I» L. E» 6 Bom. 596) hero clema'atl«4 aitentioii: 
“Lmdj wliicli is the proporby of a fceniple, eamiot be sold away from tlie temple. 
Ihit svhat W 0 .S sold in tli s was the right, title and interest of one Baehas 
a servant ot the temple, vvdio held the kind in dispute as remuneration for his 
service. I think that (u-) m fk& ahseme of statute to the eofdranjf such: 
iiiter<^st as the holder of service land has in the land may be alienated ; subject, 
u£ course, in the hands of the alienee, to the (h) determination of sugIi interest 
hg the death of the original holder^ or by his removal fr 'in his offoe on account 
of his failure to perform the servico for which the land was held.” This is a 
ease very much on all fours with the present case. In the matter of: (a-h no 
doubt, under strict Mahomedan Law, property is absolutely inalienable in 
the same way as in strict Hindu Law, service inam or watan, whether devasthan 
or otherwise, is alienable (Amir Ali, p. 383) ; but there are many ruiliigs against 
this view. An obiter dietam by Farran, J., in. Anirtidal v. Skelk Hmsein 
(L ii. ii. 11 Bum. 501) expresses the principle adopted. Eeferring to I 

instance Bihee Kimeezy, Bihee Saheha Jan (8 W. H. 313 * also FttUoo Bihee 
Bhurrwt Lalt (10 W« E. 299) quoted b}?" Ranade, J., in his judgment on rdie first 
stage of the pre^jeni: case. Upon the general analogy between the present form 
of imkf and service Indni or watan there are many ralings applicable, e.y,, Jamal 
8wami.(L L. R. 10 Bom. ^34) yTrinibah Bi%wa v*. Naragan 
Baica (I, L. R. 7 Bom. 188) aild others. . With regard to (/;), as I have 
said above, the firman does not create life-interests. And I lind that resignation 
: -or removal would have the same effect. In this I am supported by Parsons, 
J., who says: upon whom plaintiifs) on the death of the present 

muta Wallis, tlie odioe of mutawnilli would fall by descent, if indeed It has not 
already fallen by abandonment and resignation ” ; and by Ranade, J., who 
haS' remarked.: “the relief about possession might also 130 claimed iriider certain 
udraumstanees, '(f that they {vw,, plainti^^^^ have sueeeedcd lo the 

> offies ofm%itawMi” And, as I have pointed out, this latte? fact is not disputed. 
These, then, are, my reasoris for my finding on. the second issue. 

7. My iiuding on tlie fourth issue presents some points of interest. In 
mjview of the case, artioie 140, Limitation Act, is decisive. This lays clown 
that in a suit by a rmnainderuiaii, a reversionor (other than a landlord), ora 
devisee for possession of immoveable projwi’ty, the time limit is twelve years 
from the dale when his estate fails into possession. That is to say that, in the 
present case, the time«bar dates from the new title (nh-j., 1801) and not from the 
alienations' of 1863 and 1873 or 1875. The elate of suit being 10th January, 
1896^ there is no question of limitation. , 

8. Upon this hist iss'iio the arguments of the learned , vakils o:tt either 
side were mainly directed. The entire case for defendants turns upon the’ 
applicability or otherwise of section «0, Limitation' Act. 'That section is as 
follows Hotwithstanding anything hereinbefore contained, no suit against 
a penmi in wkuai properig hm heeorm vested in trust for any specific puirpose, 

^ dr ' against his legal representatives or assign's {mt being assigns for mimMe 
cbrnMemtion) for the purposo of following in his or their hands such.properijy 
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sliall 1)0 bailed by any length of time.” Tbe alienees (defendants 1 and 2) are 
admittedly assigns foi vakable considerations altlmngh tlieir title in pa it m 
lkLiCB.iSH' 5 rA that of iQ.orfcgagea, vide Yesu Ramji KalncdliY* Balhri^kna- LakHhman (L L, hL 
' ■ 15 Bom. 58?>). If, thoBs the alienors were persons in whom property had 

become vested in trust,” the section wili apply and the time-bar wid ho iwelva 
years from the alienation, as laid down in article 134. Upon tni.^ hypothesis 
many rulings were quoted, e*y., Chmtatnonl Ma ^(^>po,tro v • Sew^ifp {l> L. 

15 Cal. 703); NUmony Singh v. Jagnhandhu Rog (I. L. R. 23 Cal rigO); 
KannanY, Nilhandan L. R. 17 ^lad. 337); and most important of all, 
Behori Lai v. Muhammad MuHahi (L L. 11 20 All 4S2). Upon this 
. ,, point I take the last as typical and embodying the principle ninnmg through 

all. Ill this case a son sued to recover possession agiiiist certani alienees on the 
ground that the alienations were in violation of the trust, and it- was held by the 
Fnli Bench that limitation commenced to run against the irtustec from the 
date of the alienees obtaining possession* The mortgages hero were for rahtable 
consideration, and the ruling does not more than follow section 10, Limitation 
Act. But I find the hypothesis on which these rulings wore quoted entirely 
unsound. The leauncd vakil for plaintifts did not approach tMs point ; butj to 
my mind, it is that upon which the entire case turns. For the reasons I have 
given in paragraph 4 of this judg meat, I cannot uold that the alienors can ia , 
any way be regarded as trustees so far as regards plaintiffs. I holds theralorej,- 
that none of these rulings are applicable and that nothing iu section 10 can 
support defendants. It follows from my view in the matter of trust that if 
plaintiffs hnd sued as members of the Mahomedaii coyniniiiiity, they would hare 
been time-barred ; but that is not the character they bear in the present suit. 

Defendants 1 and 2 preferred a second ap].-)eal 
Invemnty (with Chimanalal II > Setahud and J£ (L C^^uji) for 
the appellants (defendants 1 and 2) :< — The principal point is one 
of limitation. The plaintiffs are members of the .Ka>a family* 
In this case only a half share of property was given to tlie 
Kazi family and the dispute relates to that half share. It was 
mortgaged bjr defendant S, the father of tlie present plaiatifi% 
and his brother Mohidin, to an ancestor of dcfeadaiits 1 and 2 in 
1863, Subsequently both of them passed separate mortgages of 

.,,..,,...1,1 ...Jbeir shares in 1873. Afterwards in 1875 B.alkrisliinv .fafcker 

; V,: . . ^ defendant \ bought defendant S^s share at a LViurt-sale. It is -- 
/ admitted that defendants 1 and 2 have been in imsessioii of the 
.V' share since 1863* 'They are in possession now partiall}" m 
. ^ mortgagees ^nd partially as owners. Though the property ia suit 

b, ; ; ' ia found to^be the property of, the mosque, still we coutewi tliat 

■' fhe present:, suit for is tiiiie^barrecl by. our 
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.ach’^erse^ possession for more than twel^m years,- The Judge' lias 
not correctly grasped the effect of the judgment of the High 
Court remancling tlie case for trial on the merits. The High'' 
Court held that the suit was maintainable only for the purpose 
of havdng the lands restored to the trust and that the plaintiffs 
can get possession as trustees if they succeed in recovering the 
lands ior the trust* ■ ■ 

We do not admit that the plaintiffs ever succeeded to the office 
of niutawalli. If the property is trust property^ still tlio claim 
would be time-barred under article schedule XL of the 

-Limitation Act. There is no such thing as succession of life 
estates in Mahomedan Laws Abchtl Gafur v. Nizmmdin Ismail 
Mahomed v* MiirbaiM 

It is not alleged that the grant is to the Kazi family. The 
plaintiffs sue as trustees for the masjid and the claim is tirne^* 
barred : DaUagiri v. Daiiairaya ; The President, of the 
Marijf' Magdale^i v. Attornef/ General j 
imida v. Velu Pandaram ; Behari Lai v. Mnlummad MuUetM* ^ \ 

Eaihes (with R. Bemi) for respondents 1 — 4 (plaintiffs) 

The main question is whether the alienors were trustees and 
whether they had the legal ownership. If they were trustees^ 
then we contend that our cause of action arose when we entered 
on the office in The alienors, if they were trustees, had to 

perforiii certain services and to light up the mosque, and in 
consideration of the services they were to take the income of the 
lands. The only wmy the . lands could be available for S'erviees;' 
and lighting was by turning their income into money. The 
trustees could do that by leasing the* lands or by grant for life 
|;! on yearly payment. The plaintiffs are therefore entitled to 
possession because the alienors have ceased to render service and 
the plaintiffs have been rendering it since 1891, The view taken 
■ ^ by the High Court when it remanded the case is consistent with 
' '' our present contention, 

‘ ' J- ^ XD aS92) 19 1. 1. 17B ; 17 Bom. L ' m (1857) 6 H, L, CmaM ISiS, | 

m (1898) J. p. 101 ' ■ (5) (1899) 27 L A. BO's 23 Mail „ 

; (1902) 4 Boai, E. 743 5 auto (1898) 20 All, 432* ' ; ; 

"'J " I'fh ' / , . , 
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AYe,do not admit that the alienors were tTiistecs, hut siip}.)osiiig 
" that they were, still their alienatioBS would be good during the 
time they remained in' office. If the alienations ere within tlic 
powers of the alienors, they would be efieetiiol only during their 
life-time or till their resignation oiy removal from office. Oiir 
right to the lands accrued to us in 1891 whf3n the ofiice-lioklcrs 
ceased to render service. We do not claim through the alienors, 
but we claim fsr formcm doui : Ammtlal w Shaik H >fssein ; 
Trimhah Bawa v. Nara^an Bawa^'^^; Loilikar v. Wag'le'-^'^j 
' Venhaiesh v. ; Jamal Sakeb v, Murgui/a^^^ ^ Jevcmi 

I)o8HV\ Shill Knheer-ood^deen^^'^ ; Piran v, Ahdool KarimS^'^ 

Sitamm 8. Pat /car for respondent 7 (defendant 5). 

Sefalvad in reply. 

Batty, J. s^In this case the plaint as described by the Couti 
of first instance alleged that certain land therein referred to was 
the service iiiam property of a mosque ; that the rigiits of se'rviee 
. and of managingthe estate belonged to the family, of t,he plaint-' 
■•ifFs ,,aiid of defendant S their father, and of defenda'iits 4 
that the defendants 3, 4 and 5 had ceased to perform servieCj,: 
and that the plaintiffs liad rendered the service in their ste«‘vl and 
that the defendants I and 2 had enjoyed, througiiihe defendants 
3, 4^ and 5, a part of the profits of the share to wldeii, tl'ie plaintiffs 
were entitled. 

The defendants 3, 4 and 5, members of tlie plaintiffs'' fairiilj",, 
did not contest the claim. 

The defendants 1 and 2, who are Hindus, afimittetily Imve 
been in possession of the land in suit since 1863 iiiider mortgages 
both from defendants, the- father of plaintiff; a,nil from the fatiier 
of defendants 4 and 5 and from defendants 4 and 5 tlieiiiseJves, 
and in 1875 purchased at a Court-sale the equity of redeinpadoii 
of defendant S. ' ' 

The pkiiitifis' suit was rejected by the Coiirt r4‘ first Jnstai'iee ■ 
and the lower Appellate Court on the gTorai*! that. Ihi* iJainlillV 
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father being still alive^ the plain tifls could not claim present 
' possession and had not shown that they have a right to the office 
to which the property in suit, belongs. 

In the grounds of second appeal the plaintiffs alleged, inter 
aim, that the lower Appellate Court had erred in holding (1) that 
under the Mahoinedan Law the whole of the property in suit 
was not endowment property ; (2) that having found that part 
of the property was endowment property it erred in rejecting 
the whole of the plaintiffs’ claim; (3) that it erred in holding 
that part of the property -was the private property of the clefciid- 
aiits 3^ 4 and 5. They also alleged (dtli para, of the incmoraiidiim 
of appeal) that the* lower Court ought to have held the aliena« 
"'-tionS', alleged by the defendants 1 and 2 were under the: 
Mahoinedan Law void : and (para. 10) that the lower Appellate 
Court erred in holding that the plaint was not properly framed 
to entitle the plaintiffs to obtain relief, and that if there was 
any formal defect the plaintihs should be allowed to amend their 
plaint* 

The above being the position taken up by the plaintiffs, the 
decrees of the lower Courts wmrc I’eversed on second appeal, the 
judgments in wdiich bjr Parsons, J,, and Ranade, J,, arc reported at 
I. L. E* 24> Bom. 170. Parsons, J., held that the suit would be 
maintainable if regarded as one to recover trust property 
ianproperly alienated from the trust, and that as beneficiaries 
entitled in pursuance of the trust the plaintiffs could sue to have 
the alienations set aside and the property restored to the trust, 
though if they desired to obtain possession themselves, they must 
show that they are also holder of the office of nmtawalii. It is 
clear that Parsons, regarded the suit as maintainable on this 
ground alone. 

The judgment of Ranade, J., explicitly stated that if the 
suit is treated as one for the possession of^ the land it is defective 
, and 'not properly maintainable in its present form, and proceed- 
ed to observe that as the lower Appellate Court had found that 
dlie lands are only partly endowed property, ..and the Kazi de- 
..fendants 3, 4 and 5 have also beneficial interest therein, aliena- 
tion todhe extent of this beneficial interest .might he permissible, 
but that it was obvious that the suit considered in fJm liuiit was 
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improperly framed and defective in its cliaracter of wliicli para. 
10 of the memorandum of appeal showed the appellants them- 
selves to be conscious* It was solely on the grouiKhtliat the 
principal object of the plaint was to secure a declaration that 
the lands were the infei property of the mosque^ and as such not 
liable to alienation, that the suit was allowed to proceed i irn* it 
was stated if that declaration could be claimed by appellants, 
their inability to seek the other reliefs claimed would not defeat 
the main object of the suit. 

The lower Appellate Court appears to have held that the 
property in dispute was not trust property in the hands of the 
alienors, but was practically a wage fund to which, as persons 
performing the required services, the alienors were entitled, 
during their tenure of office, and which to the extent of that 
limited title they could therefore alienate without committing 
any breach of trust and without affecting anything beyond their 
interests in the remuneration provided for such services* And 
on this ground' the lower Appellate Court appears to have held 
that article 13 1 would be inapplicable to the suit, as the propert].?' 
had not been purchased from the alienors, defendants 3 to 5, 
as trustees, but merely as servants alienating by aiitieipation 
the wages provided for their service. This is tJie onlj’ riieanirig 
that I can attach to paras. 4 and 5 of the very elaborate and 
ingenious judgment of the lower Appellate Court* For the ease 
of LoiUkar v. Wa^Ie is cited by the lower Apjiellatc Court as 
on all fours with the present case. That wan a ease in which 
the assignee of land devoted to the reriaineration of service, Imd 
alienated the interest assigned to him as such ivinuiieratiorq anti 
it was held that when his service had determiued, the iutorest 
of the alienee would else determine— but not beforo~tliafe is to 
say, it might last possibly as long as the alienor Ih'cd or possibl}^ 
only till he was ejected by the trustees. , " 

Now no doubt a servant may dispose of i;is wMge.s witlicmi: 


' ‘ i- 


‘ ‘ effecting any alienation of any truist property from which iluMo 

‘. ‘ft/;' ' ’-1','“' ' , ’ . wagosare payable. And this is referred to by Canado, .1., in his 
' y; iyC"' remark that to the extent of such beneficial* is iterc'St, nlicnaiion 
''•'yy., • /' might ,he' permissible. But then, that remark is imiiicdifitcly 
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followed by the statement that if this suit be considered in this 
light it is* obvious that it was improperly framed -and defective in 
its character. The order of remand, thex’efore^ did not authorise 
the trial of the suit as viewed in this lights but declared it for 
such purposes imperfectly framed and defective in character. 
And by that decision we are bound. 

From the judgment of Eaoade, J., it may be gathered that the 
grounds on which the lower Court proceeded were at least in 
some measure approved, so far as concerned the rejection of the 
suit considered as one to recover the land as in anj* sense 
private property. Thus if treated as a suit to recover a portion 
of a private estate, partition would be necessary and non-joinder 
of coparceners would be fatal. But the lower x4ppellate Court 
having found that the land was partly endowment property, 
that is at least in part subject to a trust, an equally fatal objec« 
tion was recognised as arising from the form of the suit, which 
is manifestly distinguishable Irorn the case of LolUkar v. Waffle 
for the judgment in that case speaks of the alienor as assignee 
of the land as remuneration from the temple authorities for his 
services. In the present case, on the other hand, it is not alleged 
that the land in suit has been assigned to the remuneration 
of the plaintiff or even that it had been assigned specifically as 
the remuneration of services to be performed by defendants 3, 4 
and 5. And as this was left; indefinite and as the share alienated 
by them was only a portion of that which was available as 
remuneration, it was clearly impossible to treat the suit as one 
merely for the recovery of a specific wage fund, set apart for 
the remuneration of the plaintiffs. For there is no allegation in 
the plaint that the land had been assigned to the plaintiffs by 
the mutawaJli. If the defendants 3 to 5 held the land, and 
alienated the land^ not as trustees or mutawallis but merely as , 
servants to whom it had been assigned as remuneration for 
services exigible from them, the plaintiffs, it would seem, could' 
not claim that land as remuneration until the tenure of 
defendants 3 to 5 as such servants had determined. All the 
plaintiffs could claim *would be to have the land restored to the , 
'trust.. This ' seems to hs^ve been the, view of the ease taken by ' 
'Parsons, J., and Ranade, J., in the judgment in £mi - 


ms. 


Hmm 

Balkrishha 


Kaji 

HtrssKH* 



/Iff.' 


’I' 


Sa0to 

Kksi 

' ,, Hu,ssbk, 


1 , 

iliSttS 


f 

f'.;: 

If I' ; 


' ' THl: INDIAN MW' BEPOET&l [TO :L XXVII 

Xm. ' ^Sagtm The claim was susceptible of three altenintivc 

constmctions, ■ Either the land was to be rogai'derl as entirely 
private property, in .which case partition with the joinder 
of all the parties would be necessary, or secondly if a!! oi: it 
were impressed with a trust, the suit could only be one for its 
restoration to the trust and to set aside an alien afcioii by the 
defendants as trustees. Thirdly, if it were partly subject tc? 
trust and partly held for -mere service, not only would it l.>o 
necessary to allege specific assignment for service, but the (leter™ 
mination of the assignment under which the defendants B to 5 
had held, and a re-avssignment to the plaintiffs. The only alter- 
native in which the suit as brought would be maintainable was 
therefore that the land had been alienated by the trustees and 
not by the servants. And if that alienation by the trustees had 
contiiiued for more than twelve years, there could be no doubt, 

: ■ - as the lower Appellate Court recognised, that the suit would 

be time-barred. The (piestioii whether the plaintiifs were 
mutawallis was thus immateriah Their contention in their, 

’ grounds of appeal was, as shown above, that the whole was endow- 

ment property ; that no part was the pri\’ato property of the 
defendants 3 to 5 | and that the alienation bj" tliein. was \"oi(,L 
And thus they claimed not that the defendants 3 i:o o had 
eel their own rights to the remuneration foj’ servitsj which had 
determined, but that the enclowiiieiit property itself had, Iwcri 
illegally alieiiatech as indeed the transaction inipiigiiod pur|'iort'*^ to 
have alienated it. In such case wdiefchcr tlio piaintirls elaim as 
beneficiaries eras iniitawailis theiiwsiiit brought more than twe-ive 
years after the alienation is bey ond time. The cast/ uf 
Sakoo V, S&a/i Kul/eer-ood-Uecn (s), which is the only omo of tlmse 
h; cited by respondents in any way appearing to su]>port their 

contention to the contrary, appears to have been <lc‘ci«ied with 
reference to the regulations therein referred to, ri:\, IJognlatious 
i;, III of 1810 and II of 1805 {ride page 4.23)., and tin* ii:arbnv!i!!i '' 

gy'd ^ ^ in that case wan accordingly regarded as the imthorised agx'iu of , 
Goverrmicnt appointed for the performance of the aeknuu h^lgcd ' 
'duty to Govmrmont for the protection of the e!,if.knvima!t aiui 
^ , had,, as, indicated in the |iicigment, to collect rcwiiuio on hi^luilf 

, of' Goi^emment. It is uimeees'sary here to consider wiHjtber 

^ ' ; m l Mm. I* B*’ mi\ (ismi U 1* A , iJHa ‘ ' 
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the right of the Secretary of State would be barred under 
article 149 or otherwise. As against the plaintiff or any private 
individual, article 131 would be a bar to recovery of possession 
of the property purchased. The plaintiff does not ask to redeem. 
Plaintiff impeaches the mortgage as well as the sale as wholly 
void. The case of fenhatesh Pnibhu v. Timmapjm has there- 
fore no application. The rulings cited by the lower Appellate 
Court of Ghinlamorbi Ilahapatro v. Scvmp Nihnomj Singh v. 

lagabandhii Rog . Kannan v. NilhrmSan- and Bchari Lai v. 
Mnhamniad MiiUaki establish, as that Court fully recognised, 
that if the alienations were in violation of the trust, limitation 
would" rim against the trustees from the date of the alienees' 
obtaining possession. To these may be added Guanasambanda 
V. Vein Pandaram^^'^ and the case there cited of JuUendfo 
MoJimi Tagore v. Ganendro llohm the recent case 

of DaMagiri \\ and cases there cited and the case 

of Prm-detd^ of Magdalen Hospital v, KnoUsS^^ The low'er 
Appellate Court appears to have realised that these cases would 
be absolutely conclusive, but that they were quoted on the 
unsound hypothesis that the alienors in this case were trustees. :: 
But it appears also that the plaintifis' vakil did not raise this 
point and that the liypothesis was impugned not by the learned 
vakil for the plaintiffs, but by the lower Appellate Court suo 
moln. It is, I think, always a matter for regret tlxat a Court 
should select for the gi’oimd of its decision a point that has not 
been approached by the vakil or the counsel of the party in ^ 
whose favour it is supposed to tell. For while the other side 
must be taken by surprise if a point not urged against him m made 
th(3 ground of decision, the party in whose favour it is decided 
may be deprived of the benefit which he 'might have derived 
from a consideration of such arguments as he may have advanced. 
It appears from the lower Appellate Courtis judgment in this 
case that tlie plaiiitiflis^ \mkil did not ' rely upon 'the point on 
.which the lower Appellate Court considered the entire case turned, 
•rA'., that the alienors disposed of the property in question 

(1) (1S07) P. J. 140. (8)'{1899) m Mad. mi t'%7^ I, A; 69. 

’ , , v 2 ) (isssj 15 Ca-l. 703. 0 ( 1872 ) L. F.. I. A. Sup. Vol, 47 5 s. 0* 0. , ; 

' ht (180(1) SilUal 530. Beag. 377. , 

^ C# (1884) 7 Mail. 337. m ( 1902 ) ante p. S02, , ’ ' , . ' vr'; 

' («) (1898} m AIL 482. C# (1879) 4 Ap.* Om. . , '"i 
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net as trustees, but as owners of the property alienated by 
tlienn If the plaintiffs had contended that the property had 
been alienated as their share of the remuneration for sen'icevS 
eligible, they would have -had to show not merely that they had 
.performed those services^ which it is conceivable they might,, 
have performed at tlie desire and on the behalf of defendants 8, 


4 and 6 from whoiU they were exigible, but that on their 


undertaking the performance of those services^ the land in suit 
could not be withheld from them as the earnings of defendants 
3, 4 and 5* But the lower Courts have not decided that point 
and have apparently never been asked to decide it, and there is 
consequently no finding that the plaintiffs individually have a 
better right to the land or its proceeds or to any particular part 
of it than the defendants 3, 4 and 5 or their assignees the 
, defendants 1 and 2. The lower Appellate Court has found thatb^b'b 
the have succeeded to the office of mutawalli/ And:' ' ' ' 

that finding would no doubt have entitled them to urge a claim, 
if not time-barred, to rights vested in the mutawalli, that is to 
say, to the property in suit as trust property* But as the 
lower Appellate Court has found the property is not trust 
property at all, but only the earnings of defendants 3 to 5, entitled 
as servants and not as mutawallis, the plaintiffs could not succeed 
without proving that the right of those defendants to the 
property so viewed has determined. And though their right 
to the office of mutawalli may have fallen by abandonment, and 
resignation, if the property was not vested in them as mutawallis 
in trust but, as the lower Appellate Court held, as persons holding 
in their own right absolutely, their vacation of the office of 
mutawalli would not show that such absolute right had ceased 
to exist and had been transferred to the plaintiffs. The lower 
Appellate Court appears to have held that the land was held as 
' indm for services, and refers to a sanad of 1895 as showing 
j that it has ahvays been so regarded. Apart from the question 

, whetlijer a sanad granted in 1895, apparently just before suit^p , ' 

; ‘ could ;'’retroact on transactions effected in 1868 and 1875, or ■ 

by change the title of the alienors in the past, it is difficult to see 
'hbV' the plaintiffs could claim the restoration of the laud as 
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. indm before particular, ‘estate assumed to vest in successive 
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life-holders had determined. It is not and cannot he contended 
that the ofSce of peHhnima^ falls within the definition of a 
hereditary office under Bombay Act III of 1874^ which relates 
to offices for the performance of duties connected with matters 
of civil administration. The question whether if held free from 
the trust as service inAm the land tenure was one of successive 
life estates is one which it is not necessary in this appeal to 
determine or to consider. No authority has been cited to show 
thod if the land is held free from a trust on condition of service^ 
and a^s such alienated by the holders for the time beings other 
members of the family merely because they were suffered to 
perform the service in lieu of the alienors, would have the right 
to recover from the alienees* The only ground on which the 
plaintiffs could have succeeded in the suit as framed was, as 
already pointed out, tliat the property was trust property 
improperly alienated by the trustees, and liable as such to be 
restored to the trust. And the lower Appellate Court having 
found that the alienees have been in possession by purchase for 
far more than twmlve years, the suit as one for the purpose of 
restoring the property to the trust, must necessarily fail as barred 
by article 13 i of the Limitation Act, I therefore think that the 
decree of the low-er Appellate Court must be reversed and the suit 
3iiust be dismissed with costs. By consent of the parties the 
judgm nt of my learjied colleague has been delivered by me on 
his behalf, he having vacated his seat on the Bench shortlj-^ after 
the hearing of the appeal and before this judgment was ripe 
fox’ delivery. 

Stabling, J. About 50 years ago a certain f/dkan -was held, 
as to one moiety by one Kaji Abdul Rajak and as to the other 
by one Kaji Ali and one Kaji Mohidin. This Uikan seems to 
have consisted of three pieces of land'^ which had apparently 
been granted in 1641 and confirmed by a jirman registered 
in 1834 to the ancestors of the abovenamed three persons. One 
of the pieces of land in respect of a moiety of wdiich this 
suit is brought wms described in the firmcin as being set apart 
for the lighting of a mosque to which another of the pieces of 
land was also dedicated. It is to my mind clear- that as to the ' 
piece of land now in dispute the grantees were trustees to receive 
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o£,tlie mosque, and the "faot 'that after providing sufficiently' 
for tlic carrying out of that purpose there might be a surplus' 
left which the grantees, not hnlawMIy, might 
own use for services rendered hj them in that behalf does not 
make them any the less trustees, It W'as argued that although 
they might be trustees yet the interest of each successive 
generation was only a life-interest* A life estate, however, is 
unknown to Mahomedan Law. The Heel ay a lays down in 
..•Yolume III, Book xxx, Chap. 2, page 489 of Grady's Edition, 
that an amree or life grant nothing but a gift and a condition; 
and the condition is invalid ; but a gift is not rendered 
hy involving an invalid condition consequently the donee, 
with a life condition added to the gift, becomes the absolute 
'Owner. This principle is recognized by the Privy Council as law. 

' in Ilmneeda v, Mnssamut U), ' which was ■ 

followed ill Abdul Gafur v* Nizamudin affirming the decisiGii' 
in Nlzamndiu w Abdul Gafar K Therefore the gj^antees did 
not hold the property by a series of life estates. In fact, the 
firman itself seems to treat them as the owners of the land and, 
except as to the office oi peskniniaz which was provided for by 
a separate royal grant, not as mere multhiyars managing the 
property on behalf of the grantor according to the terms imposed 
by him. This distinguishes it from the case of Jewun ])o8b v. 
Shah liubeev’ood-deen tliQ firman in which case, to be found at 
page 419^ distinctly showing that the grantee was only to be in 
occupation of the lands granted in order to apply their produce 
as directed therein, in fact, that he was not the owner of the 
lands, and had notSthe legal estate in himself, but was merely 
a nmhht'f/arj and that in the event of his heirs being in possession 
of the lands under the fir they would be in possession merely 
as mtiMiyar's for the time being. In the present ease there is a 
grant of three pieces of land to the grantee as indmdar^ and to 
my mind as Ml owner ' of ^ the legal estate, one piece being 
described for- the mosque,, another for- the lighting of the mosque, 
and' the;' M 'by any trust or condition*' 

m {187^147 , ' (3) (188% Bom, 

<91. , id': as * 
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Consequently I am of opinion that' -this is not a toakf strictly so 
called with the quality of absolute inalienability attached to the 
lands^ but that the grantees were in the position of ordinary 
trustees. If the grantees be ordinary trustees^, then article 13^4 
of Act XV of 1877 applies, and as the defendants have been in, 
possession under their mortgage more than twelve years, the 
plaintiffs^ suit would be barred. The respondents-plaintifis relied 
upon the case of Tiimhak v. Naraijan^^'* which was, however, 
disapproved of in Onauasambanda v. Felu Pundara a , and 
I do not therefore consider that it affords any guide to the Oouri: 
in the present case. There is, however, a recent case of Datkiijiri 
V. Battatraija which seems to me to be on all fours with 
this case,, and, after taking into consideration all the authorities 
and arguments brought to the notice of the Court, I am of 
opinion that the plaintiffs^ suit is barred and the decree of the 
lower Court must be reversed with costs and the decree of the 
Subordinate Judge restored. 

Decree reversecL 
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Before Mr* Justice Batty and Mr* Justice Starling, 

THAKORE EATESIXGrJI DIPSANGJI (obksunal Pj&AmTiFp), Appellaft, 1903, 

' BAMAHJI AEDEBHIE DALAL (oaiamAL Dependant), Besponpbnt.’^ Mhrmry 20, 

Landlord and tenant — Permanent tenancy '--Void lease — Lessee*s ad-nerse 
gjossession'-^Disclaimer of landlord's title to evict — Estoppel — Unregistefed 
lease— Admissihility in evidence — 'Eatification — Acquiescence — Submission 
—limitation Act (X V of 1877% schedule JJ, articles 120) 189 and 144 — 

Evidence Act (I of 1872)) sections Ho and 116 — Eegistratwi Act (III '■ 

of 1S77)) section 49 — Panch Mahals, 

One Dipsaiigji, the Thakore of Kanjeri in Ihe Panoli Malidls, died on the 
Tth August, ib77j leaving him surviving the plaintiff Fatesingji, who was born " 

on the 8th December, 1874. The Panch Mahiis had been ceded by Sc India 
to the British Government in 1861, but by Act XT of 1874, Act XX of 1864, ' f,-; 'f' 

^ ^ Appeal Ho, ^ of 190' • ” , 

' » 741--a ' . . ' ■ " ' ‘ 
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1! * “ Bombay Minors’ Act, 'had been declared not >o be applicable to that district. 

oM Act XV of 1874 came into force on the Sth December, 1874. - On the 29th 

iSQJi Angu.st, 1877, tlie Government of Bombay sanctioned the attachment of all the 

,xjr property of the plaintiff's deceased f ither and appointed Mr. Wilson, the Extr-i 

X.vt. Assistant CoUecfcor of the Paneh Mahdis, to , manage the estate during 'the 

minority of the iieir, and from that timejhe plaintiff’s estate was under 
the m-^emont of the OoUcctor for the time, being of the Panoh Mahals. ' 
Eeiao IbS. d.e defendant had been applying for a lease to Mm of certain 
waste lands m the plain- iff’s estate, and in June and December, 1881. and 
o nuaiy ISS-t, three leases (Exhibits 59, 60 and 61; were granted to the 
d feodant of pontons of snch land by the Collector purporting il act on behalf 

Ler^Tr^th l”° Government was obtained to the 

il tno PfiHch Miihal?} m 1885 j and in '1886 thp rnll/v.-'n- i 

emdifiejo of administration to the plaintiff’s 

p anii c.imt ot ago on the S'h December, 1896, bnt the administrator did not 

haml over hts property to him on that day. On the contrary the then Colllot ^ 
by hts own order dated the :0;h November Ifiod n. -mi it , , '-'Otiectoi, 

.anction of any snperior anthority, d^^Sd tha/t : 

was not to bo removed for the present and in fiof 7f i a estate 

t.ceived charge of his propert/on the 

on .80th May, 1.96, the Collector executed a co;:„H^;d 
comprised in Exhibits 59, 60 and 61 to the defond-mt w M- ' 

from the Government or the District Court by which be had n H 
been granted a certificate of administration [Exhibit'tC 
registered. In January, 1900, the plaint.tf n6 n 

to give up possession of tlie lands he vas then in fr 

and on the 18 h Jannnrv tKo t c i ” possession ot (Exhibit MO), 

,/rui "» “■■I. «» 

suit to have it daciared that the defendant ’ f aintiff biought the present 

“roir:: r'rrr r T 

acbnowledgment of a. yearly tenancy. “ ^ «&“0tual as an 

It was contended that the action of fh« r n i 
by their Resolution No. 60i 8 (Exhibit lOul Z Govornmeiii 

■ _to the appointment of the CoUeotor und-'r’ Aot“xxiriS--r 
; gBavdianship of Government had determined. J 




,WOU XXTIL] 


BOMBAY SEBllS* 


The defendant aontencled that lie had been in possession as of right a^nl that 
Ills possession was therefore adverse and bad conHnned for om* twelve years. 
That th3 defendant became a permanent tenant under the plain ^iS’s guardian, 
the Collector ; that the plaintilT had not repudiated 1 he act of his gn;irdian 
within three years af:,er he attained majority and consequently that in any view 
of the case his laiin was ti mo-bar red. 

II 4d : It is well establisshed that there can he adverse possession of a limited 
interest in property as well as of the full title as owner. As it appeamd that the 
defendant agreed to go into poss.^ssion under rules which wo ild give him a 
permanent tenancy and that he had ever since he went into possessi m claimed 
to bo in a a permanent tenant, he had therefore since and i88-l< been in 
adverse possession as a permanent tenant. 

Held, further, that as the plaintiff liad not brought the suit within three years 
of attaining his majority, the defendant had obtained by adverse possession a 
right to hold the lands as against the plaintiff as a pennanenfc tenant. 

JPer Eatty^ J. — The authorities show that a tenant in India is not precluded 
by an admission of tenanc}' from showing that the nature of tho tenancy assert- 
ed by him to the knowledge of the landlord has been for ^ho period pres- 
cribed by the Limitation Act pro ianto adverse to the right to evict either at 
will or on notice given. 

A manifes!; asserMou by the tenant to the knowledge of the person represent- 
ing the landlord’s interests of a right incon-istent with that claimed by tlie 
landlord to treat him as a ten ant -at-will or from year to yesir would be a 
disclaimer of the landlord’s title : Vivian v. Iloat relied on. 

A landlord merely hj receiving rent cannot preserve his right to other 
claims continuously denied by the tenant. 

Tb© fact that such assertion and enjoyment are not challenged does not 
change their adverse character when once the necessity for cdiaLenging it has 
■.arisen. ■ ■ ■ 

It was contended that the unregistered leases even though they required 
registratim could still be looked to for the purpose of ascertaining what was 
in the contemplation of the parties. 

Heidf (per Batty, J.) : A document inadmissible under section 49 ” (of tho 
Eegistration Act) could not, I think, be used as evidence of delivery of 
possession. But seeing that the Legislature has advisedly rejected in the 
more recent Act the phrases which mid© such unregistered documents absolute- 
ly incapable of being recaivecl in evidence at all and has very guardedly stated 
the purposes for which they shall not be received, 1 think, in th© absence of 
authority to the contrary an unregistered document inadmissible for the 
piU’pose of affecting immoveable property or of any transaction aUbcting 
immoveabi© property may yet be looked to, not in any way as creating a title, 
or m showing a transaction that affected the property, but merely as containlDg 
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a dear and ejclianstivo statement of the adverse possession which was set up 
a perBOii whose olainis were admittedly limited to the rights eiiiimerated 
y';:;''SUch4detll^ : 

' from the cle.cisioii of Rao' BaliMur .Climiilal:, 

Matliiiracks, First Class Subordinate Judge of Aliiiieclabad, in 
' original Suit No* 48 of 1900. 

' ''Suit for a declaration that the defendant was a yearfy',':te 
and fo]’ recovery of possession of lands* 

'The plaintiifs fatlier Dipsangji was the Thakore of several 
■ , villages in the zilla of the Paneh Mahd,ls in the Ahmedabad 
District# The Panel). Mahals were originally the territory of the 
Seindia^ who transieiTccl them to the British Goverrmient in 
the j'ear 18G1. IJnucr tlie Scheduled Districts Act^ XI ¥" 
of 1874^ they were treated as a Scheduled (Non-Eegulatioii) 
District liiid continiieil as such till 1885* Dipsangji died on the 
7t!i August,, 1877; leaving him surviving the minor plaiiiti;^ 
who was bom on the 8tli Decembers 1874. At the time of 
■ Dipsaiigji’s death the annual income of his estate w^as: iis. ISjOTO- 
and his liabilities amounted to Its. 25; 000. The matter was- - 

reported to Gov'enimeiit and the Govemmeiit of Bombay'' on' " 
.the " 29th August; 1877^ issued a resolution directing.' that''' 
''the estate'- ..of the deceased Thakore should be attached and' " 
'..managed by the Oolkctor-ofAfte Panch Atahils tlmwigh onc'' ' 
Ids assistants; that the then Assistant Collector, Mr. Wilson, 
should take early steps for obtaining a correct account of -the. 
Thakor's debt, and that Govemiiient, on being infonned- of their 
exact amount, would determine the best plan for effecting their 
liquidation. The estate was accordingly placed' under attachinent 
and was put under the management of an Extra Assistant 
Collector. In tiis year 1881 Mr. W. Woodward, who was then 
the Acting Collector of 'the Panch Mahals, purporting to act for '' 
^'Government, granted to the defendant 435 acres and 29 gtiiithas 
and 418 acres and .5 gunth^s of waste land, subject to 'the 
^honditions of the Waste Land Rules, under two permanent 
:,;imregiteed leases dated the 2 9th June, 1 881, and 21st Xkvember - 
: following ,, (Exhibits 59 and 60). A similar grant of 1,134 acres 
khddl&:gtotb4s':(E^ made to the defendant on tlio 

iJ6th Jebmary, 1884, by_ M,r« J, K. iSpence, who was then phe, 
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uoueciior oi im .raiicn , iviaiiais. Ail toe three leases were 
tmrogistered and specific sanction of Government was not 
obtained for them. The Minors' Act, XX of 186 1^, came into 
force in the Panch Mahals in May, 1885, tinder the Pancli 
MaMlsb LawS' Act, VII of 1885, when the- Panch Mahdls ’were 
clianged from a Non™Reg’ulation District to a Regulation District, 
and in 188b the Collector obtained a certificate of administration 
of the minor plaintifi‘'s estate under the Minors" Act. In the 
meanwhile some doubt as to tlie validity of the aforesaid three 
leases having arisen owing to the conversion of the Pancli Mahals 
. into a Regulation District, the then Acting Collector proposed to 
Goyemment in the year 1.890 that he should execute, with the 
requisite sanction of Government, a revised and consolidating 
lease- for- the purpose of securing the defendantls position. ' . The 
Government thereupon on the 18th July, 1890, issued a Sesoiu- 
tioUjj-No* 5008, R, D. (which recited the Coilectoj;"s proposalj, to 
the local authorities for information and guidance v/itliout 
further expressing their own views. On the JOth Majq 1896, ' 
Drv J, Pollen, who was then the Collector of the Panch MalnCls, 
purporting to act as the Administrator of tlie plaintiff"s estate, 
passed to the defendant a registered eonsoliclated lease (Exhibit 
62) ■ of the lands comprised in the three previous leases which 
were thereby' cancelled. Thoufli the plaintiff attained majority, 
on the 8th December, 1895, the attachment on his estate eontinued 
till the .‘i6th- Januarjq 1897, when he- 'was put in charge of the 
estate. ' ■ After the ' plaintiff received charge he wrote :'Soiiie letters- 
requesting the Collector to furnish him with all the papers 
in connection with the grant to the, .defendant^ and on the 
23rd September, 1898, he was supplied with a copy of the 
consolidated registered lease. -dated the 30th May, 1896. The 
plaintiff received from the defendant rent for the years 1897-88 
and 1898-99, and in or about the month of November, 1899, he 
sent his man to the defendant asking him to vacate the lands. 
The defendant thereupon informed the plaintiff that he held the 
lands as a permanent tenant under the leases granted by the 
'Collectorsi On the lltli January, 1900, the plaintiff gave the 
defendant - notice of a suit owing to ^ the defendant^ failure to 
•yacate .the lands, and on the lath January ^ the defendant 
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:On tlie 15th June following the 


answ'ered relying on -the leases,, \-/ii uiw auou vuxx<g 
plaintiff filed the present, suit inapeacliing the Collector's 
authority to create a‘ , permanent ■ ienancy. ^ ...He,,;:prayed;;:^,.for a; 
declaration that the defendant held the lands in suit as his yearly 
tenant and for recovery of possession of those lands. 

The defendant contended that the claim was time-barred ; that 
the lands in question were let to him as a permanent tenant 
under the Government Waste Land Rules ; that at the time of the 
death of plaintitf^s father/ the Ranch Mahals were a Non- 
Regulation Province, so the Collector attached the plaintifFs 
propel ty under the orders of GovernmeDt and began to 
administer it as their agent ; that the Ranch Mahals became a 
Regulation District in 1885 and the Collector thereupon, in 
1880, obtained a certificate to administer the pi aintifi'^s estate 
under the Aiinors^ Act {XX of 1864) ; that the lands weYO let out 
by the Collectors to him solely for the benefit of the plaintiff ; 
that the Collector granted to him a consolidated lease on the 
SOth May, 1896 ; that he has been enjoying the lands as a 
permanent tenant since 1881 and 1884; that he paid rents 
according to the terms of the leases and the plaintiff and the 
Collectors accepted them ; that the Collectors had authoritj?- to 
grant the lands to him permanently and the contract was binding 
on the plaintiff; that he expent^d in good faith Es. 3,00,000 03i 
the improvement of the lands ; that the plaintiff could not recover 
possession of the lands without paying him tlieir value | that the 
plaintiff* having recovered rents for the years 1>97“98^ 1898-99 
according to the terms of the permanent lease, he was estopped 
from bringing the suit; that the plaintiff'^s allegation that he first 
came to know of the permanent tenancy in 1899 was not true and 
that the plaintiff was not entitled to evict him so long as he paid 
rents as a permanent tenant. 

^ ^ The Subordinate Judge found that the claim was not time- 
barred ; that the plaintiff had not given a proper notice to quit, 

^ but the Service of such notice was not necessary ; that the' lands 
in suit were let out to the defendant on permanent tenure ; that 
^ the lands were first let put to 'him by the Collectors of the Pancli 
Mabels as thf sqle^ managers of the estate appointed by Govern- 
,, ’ iBsht'-and’ they' were- to him' by the Collector as 
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plaintiff’s certificated guardian ; that the Collectors of the district 
as sole Tuanagers of the estate so appointed by Governnient had 
authority to grant the lands in such permanent tenure as they 
had given and the plaintiff* having ratified the leases granted by 
the Collectors could not repudiate them ; that the defendant had 
expended large sums in improving the lands and colonizing 
them and he was entitled to get back the costs of all necessary 
improvements if he was to be ejected from the lands, and that 
the plaintiff* was not entitled to any relief. The Subordinate 
Judge, therefore^ rejected the claim with all costs on plaintiff*. 

The plaintiff?' appealed. 

hwefafity (with P. M. MeMa and Lalluhhai A, Shal) appeared 
for the appellant (plaintiff) ; — The defendant claims to hold 
the lands under Exhibit 62, the consolidated registered lease 
of 1896. He also, in case that lease be held to be void, seeks to 
fail back upon the three prior leases of 1881 and 1884, which 
W’-ere unregistered. The first question is whether the prior leases 
being unregistered are admissible in evidence. Wc contend that 
they are not, inasmuch as they purported to create an interest in 
immoveable property to the extent of more than one hundred 
rupees, see section 17 of the Registration Act (III of 1877). The 
Panch Mahals, which were originally the territory of the Scindia, 
were ceded by him to British Government in 1861. Therefore at 
the time of those leases the Panch Mahals were included in 
British India, and consequently the leases were governed by the 
Registration Act which applies to the whole of British India. 

If the leases did not require registration, then the next 
question would be whether the Collectors bad authority to grant 
them. The Minors^ Act XX of 1864 was not then applicable to 
the Panch Mahdls which became a Regulation District under 
Act VII of 1885 and the Minors’ Act was introduced in the 
Panch Mahals in May, 1885. The Collector took a certificate of 
administration in 1888 ; the leases of 1831 and 1884 were there- 
fore unauthorised and further they had not been sanctioned by 
Government, The very fact that the Collector subsequently 
’asked for the sanction of Government for the lease of 1896 
shows that the previous leases were not authorised. The defend* 
''ant, therefore, cannot rely on those leases in support 'of his rights* 
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leas0/of:, 189'6 ■: the ..I^olkctef ..lad : 
as administrator, then heconiQ /mietus officio because the plaintiff 
had then attained majority by completing' his twenty "-one years 
in December, 1895, The lease was, therefore, unauthorised and 
rtot binding on the plaintiff ; Kheihir Noth Doss v. R<^mi / adoo 
BhidlachivjeeS^'^ With respect to all the leases we contend that 
the Collectors had exceeded their authority in creating a per-* 
u'lanent tenure. Even at the time of the consolidated lease, the 
Collector, though he had obtained a certificate under the Minors^ 
Act, had no authority to create a permanent tenancy because the 
Minors^ Act contemplated alienations of short durations only. 
Even under the Guardian and Wards Act {VIII of 1890) the 
powers given to a guardian are limited. The Collector as repre- 
sentative of Go\crnmeht can have no greater powers than an 
ordinaiy guardian, 

There is nothing in the case to show that we ratified the leases 
after wo attained majority. Mere receipt of rent would not 
amount to either estoppel or ratification. There is no evidence 
to prove that we had full knowledge of all the terms of the leases* 
Actual knowledge on our part must be proved : lugmohanim v. 
FallonjeeS^^ As soon as we came of age we applied to the 
Collector to furnish us with copies and other papers relating to 
the transaction, and immediately after we learnt the terms of the 
leases we repudiated them and brought the present suit. The 
leases being void ah initio there can be no ratification of such 
leases. 

The defendant would have been entitled to a notice to quit if 
he had admitted our right to recover possession as landlord, but 
lie denied our right, therefore no notice was necessary* There 
was a distinct disclaimer of our title ; VenJeaji v. Lahslman 
Baia v, Vishmaatk^^^; Qopalrao v, Kishor^^^; Fivian v. MoatS^^ 
The Judge found that our claim was not time-barred, but he 
dismissed our suit on the ground that the defendant had acquired 
a permanent tenancy. 

Advocate General (with Branson, Jtaikes and Rmtmn 
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B Pmjmasler) appeared for the respondent (defendant) : —The 
plaintiff' cannot repudiate the leases granted to us by the Col- 
lectors as representatives of Government because his father by* a 
treaty agreed to conduct himself in conformity with the orders 
of Govcmmont : see Aitchisonfs Treaties, VoL VI, pages 424 and 
428, Xo,; CLV, ciaiises IS and 15. Under the terms of that 
treaty his son succeeded to the estate under the orders of Gov- 
ernment. This wa>s one of the reasons why the Thakorc^s estate 
was placed under attachment after his death. The order for 
attachment was in force when the last consolidated lease was 
passed. Therefore the Collector’s authority had not, till the 
removal of the attachment:, come to an end. The consolidated 
lease maj^, therefore, be taken to have been granted by the 
Collector as 'patrice. 

The definition of British India given in the General Clauses 
Act X of 1897 is much wider than that given in the former 
General Clauses Act I of 1868. The definition given in the Act 
of 1868 did not bring the Panch Mahals within British 
territory : Triczam Panachand v. The Bombay Baroda and Central 
India Railway OoP '> ; Qpieeu-Bmp’Vess v. Abdul LaiihS^'^ As they 
had not been vested in British Government under Statute 21 and 
22 Viet., cii. 106, s. 1, they could not be governed by the 
provisions of the Eegistration Act III of 1877. Further, though 
under section 98 of the Registration Act XX of 1866 that Act was 
made applicable to the Panch Mahals, still under Act XIV of 
1870 the Panch Mahals were taken out of the operation of the 
Act of 1866. We, therefore, contend that the leases did not 
require registration. Even supposyig that they did require 
registration and being unregistered they could not a. feet im- 
moveable property, still they can be looked to for the purpose of 
ascertaining what was in the contemplation of the parties : Balia 
Oopee Chanda v. Shaik Biakutfi^ 

' The plaintiff having recovered rent after he came of age, he is 
estopped from denying our permanent tenancy : limn Chmider 
SirGuv V. Pnm Gohind.^^'^ : 

Ah to ratification the plaintiff having asked for copies of the 




Thakore 

Fatesinc^ji 

V, 

Bamaoti 
A. I)Alal. 


THE INDIAN LAW EBPOETS. (."^OL XXVTI. 


■ TiiAKoais 
‘ Fatess»q« 

Bamawi 
'il. DAl^At* 





coiisoliclatecl lease and other ■ papers after attaining majority he 
must be presumed to have had knowledge of the terms of the. 
lease j and as he did not appear in the witness-box to rebut the 
presnmption by denying knowledge, the presumption becomes 
stronger : BoUon Fartue)\<i v LambertS^^ 

We have been in possession os of right since the dates of the 
several leases. We entered into possession as of right and 
continued to hold it as such for upwards of twelve years. Our 
possession was therefore adverse. Though the plaintiff was a 
minor, still his interest was represented by the Collector as 
guardian, and we became permanent tenant under that guardian* 
If the plairitiif wanted to repudiate the act of the guardian, he 
ought to have done so within three years after he -“attained 
-."■.:..,::majority,.^ "'Under any view of the ease the elaim1s''titho-b 

Jfext we contend that the suit is bad for want of notice to 
quit. We never denied the plaintiffs title as landlord. Our 
' case w^as that we were tenant entitled to hold the ■ lands 
permanently. A plea of this kind is not denial of landlord's 
title and would not dispense with notice : KrisJma Sakharam 
V. Ladu FiihnS^'^ 

Imeraritij^ in reply. 

Batty, J. : — In this case the plaintiff', Tht^kore of Kanjeri and 
other villages of Panch Mahd,ls, sued to obtain a declaration that 
the defendant holds certain lands as his yearly tenant and also 
to recover possession thereof. The facts undisputed in this case 
are as follows. The plaintiff was born on 8th December, 1874. 
His father died in 1877. The zillah of Panch Mahals was at 
that time a scheduled district. It had been transferred to the 
British Government in 1861, Bombay Gazetteer, 253. The Minors' 
Act XX of 1864 was not in force in that, district in 1877 — ' 
section 5 and schedule 3 of the Laws Local ExXtent Act, 187,4. It 
^ came into force o'li 1st May, 1885, under the Panch Mahals Laws , , 
’'4ct (¥11 of 1885) when the district ■ ceased to be a scheduled 

for the appointment of a 
existing, the .Collector, on the late Thakore^s death, 
'3rep’irA^;''the fact, and asked and obtained the sanction of Cov* 
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estate during tlie minority, — Government intimating tliat on 
ascertainment of the debts owing by the late holder, they would 
determine the plan for their liquidation (Exhibit 106, page 58) » 
Thereafter the Collector^ without applying for or obtaining 
further orders from Government, after some correspondence, 
executed in favour of the present defendant the four successive 
documents, Exhibits 59, 60, 61 and 62, under which the defend* 
ant claims to hold the lands in dispute, some 11,000 acres, as a 
permanent tenant. Of these documents, Exhibit 69 bears date 
29th June, 1881 ; Exhibit 60, 21st November, 188l;and Bxhibit61, 
26th February, 1881 — all prior to the operation in the district of 
Act XX of 1864, and therefore without the grant of a certificate 
of guardianship to the Collector thereunder. The defendant 
obtained possession which purported to be given in pursuance of 
these documents. But in 1390 some doubt being entertained by 
the Collector as to the validity of the arrangement made with 
the defendant in view of the introduction into the Punch Mah?Jls 
of the Acts and Regulations applying to the rest of the Pre- 
sidency, it was proposed that the Collector, who had obtained 
in 1886 a certificate under Act XX of 1864 and was thus 
governed by the Guardians and Wards Act of 1890, should 
execute with the necessary sanction a revised and consolidating 
lease for the purpose of securing the defendant's position The 
then Legal Remembrancer having advised in favour of this coiirsej 
Government by G. R. No. 5008, R. D.of 18th July, 1890, directed 
his report to be forwarded for information and guidance to the 
local authorities, without further expressing their views or 
wishes (Exhibits 100 and 101, pages*53-55). In May, 1896, the 
plaintiff attained his majority. It was not till 30th May of that 
year that the Collector, purporting to act as administrator 
of the estate, executed Exhibit 62 as a new consolidating grant of 
the lands in question to the present; defendant in terms which 
were, it seems, intended to be identical with those specified in 
the preceding documents, Exhibits 69, 60 and 61, which it pur-* 

' ported to cancel This document was registered. None of the 
previous documents, Exhibits 59, 60 and 61, were registered/ 
The Thakore appears to have received charge of his estate from 
,thc Collector on 16th January, 1897, Exhibit 117, ^page '’-BB,' 
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receiving at the same time a large Dumber o£ papers including 
a file of grants or pate purporting to "be '.under rules known as 
the Waste Land Rules. 

On 5tb May, 1897, the plaintiff, J’eferring to the removal of 
tl:ie so»eaHed attachment from his State and the delivery of charge 
to hirn, in a letter to the Collector observed that during the 
guardianslhp two villages had been given on grants and requested 
that ti)c oi'iginals should be supplied to him with all papers 
bearing on the subject (Exhibit 111, page 59). 

On 9th November of the same year the plaintiff again 
addressed the Collector (Exhibit 118, page 65, Exhibit 95, page 48) 
OH the same subject naming the defendant as the grantee, 
stating that previous grants had been made and that a new 
grant had been more recently made and registered and desiring 
a copy as none had been sent. On i6th December of the same 
; /year the plaintiff again appli^^^ for the grant to be sent to him ' 
(.Exliibit 94, page 48, and Exhibit 112, page 5 9), ref erring; more' ^ 
definitely to the grants as made to the defendant under the Waste 
Land lliiles. On a further application, dated 17th May,- 1898, 
the copy of the document of 1896 appears to have been supplied to 
the plaintiff on 2Hrd September, 1898 (Exhibit 93, page 46). The 
plaintiff admits in paragraph 4 of his plaint (page 2) that he 
received rent from the defendant for two years 1897*98 and 1898- 
99. But on the 11th January, 1900, he wrote to the defendant 
(Exhibit 140, page 90) stating that as the defendant refused to 
vacate and claimed as a permanent tenant under a lease of 
which the plaintiff knew nothing, notice of a suit for ejectment, in 
case this hostile claim was^ not withdrawn, was thereby given. 
And on the defendant replying on 13th January, 1900, that lie 
relied on the lease from the Collector as guardian and adminis- 
trator of the plaintiff (Exhibit 64, page 40), the plaintiff two clays 
later, on 15th January, 1900, filed this suit. 

.. Such being the main facts in the suit, the questions that 
m, follows , :■ , ’wb 

.(l./ Wkeilior tlie GoTernnient of Bombay as parens .pairim lull power 
t© grapt of a permanent .tenure to the defendant niider any 

-N (?) ikey.^bad stick. power, ^ circumstances of the necessity of the 
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m',''fact'.'' 0 itli 8 r autlioris© ^oiv .raiifj' ■: 

grant ? 

(4) Wlietlier m tlie absence of authority for such a grant or of its ratification, 
the Collector could, as de facto guardian and administrator, give such a grant P 

(6) Whether if the Collector could do so, the documents o£ 1881 and { SS4, 
Exhibits 59, 60 and 61, being unregistered are admissible in evidence to prove 
V'.'.such'gxantsf" : 

(6) Whether those documents, if admissible in evidoneo, are affected by the 
Later document, Exhibit 62 of 1896 

(7) Whether the Collector having executed Exhibit 62 after tlio plainfcih: had 
attained majority could and did bind the plaintiff thereby ? 

(8) Whether the plaintiff by his receipt of rent for 1897-08 and 1898-99 
ratified or acquiesced in all or any of the grants in question ? 

(9) Whether if the grants to the defendant are uncstablished cither by reason 
of the documents to evidence them being inadmissible or by reason oi want of 
authority in the Collector to execute them, the defendant has acquired a title 
either as permanent tenant or as absolute owner by adverse possession under the 
Limitation Act ? 

(10) Whether if the defendant by reason of the invalidity of the documents in 
question were a yearly tenant only, he can be ejected without due notice on his 
repudiation of the plaintiff’s title as landlord P 

(11) Whether if he he liable to ejectment he is entitled, either under section 
51 of the Transfer of Property Act or in equity, to compensation for the present 
estimated value of improvements made by him, or to a lien on the property for 
the amount P 

It does not appear necessary to discuss all the above 
questions at length. The guardianship of Government as 
pareuB patrim Hindu Law 265 ; West & Bilhler 541,,. 

note (^)] is not disputed. Authorities as to the limitations 
of its power as such have not been cited. It is not, 
however, contended that such power would be unliiiiited, or 
would extend to the absolute alienation of the waixPs pro- 
perty without regard to justifying necessity and the interests of 
the minor. This indeed seems to have been recognized in the 
G. R. No. 5282 delegating management of the estate to the 
Collector, which authorises nothing but management, and 
reserves to Government the power to determine the best plan 
for liquidation of debts. It is contended for the defendant that 
the action of the Collector was ratified by G. R.. No. 5008. But,., 
that document contains no express approval of what had been 
done and intimates rather that the Collector should be guided by 
the ^ Legal Remembrancer's opimqn; that:the ' Collector 'should 


Thaicoise 

PArESlHUJI 

Bamakji 
A. Baeau. 


THE mmm law reports. [?ol. xxyii 



' comply witli tlie requirements of the Guardians and Wards' Aet^ 
TkjlKOhs! ill order to secure to tlie..defendant the benefits of past transaction. 
Fatsmwi ilj is aoubtfui whether ' Governinent :';;;:^^^^^^ 

possession of all the facts/. as tO' the three documents, 'Exhibits'' 
59, 60 and 61, which are referred to as if onlj?' one agreement or 
lease had been entered into. And full knowledge is essential to 
ratification: le^vls v. Read Hilbert v. Nation 3£ar$h v, 
JosepIiJ^^ Moreover G. R. No, 5008 is dated 1890, and as its 
contents indicate was subsequent to the appointment of the 
' Collector under Act SX of 1864, whereby the guardianship of 
Governinent had determined. And there can be no ratification 
by a person who at the time of ratification could not have done 
the act himself even though he had the powmi* to do it when the 
^ ■ original act unauthorised by him was done. For no one can 

? supply an authority who does not possess it; Bird v. 

That the Collector, acting on behalf of Government, could, 
without precedent authority or subsequent ratification, validly 
lease the minor s property in perpetuity has not been shown, and 
as observed already, Government apparently contemplated the 
reservation to itself of authority for such purpose. 

The next question that arises is whether the documents, Exhibits 
59, 60 and 61, be.ng unregistered are admissible in evidence. It is 
contended that as the Panch Mahals were never in the possession 
or under the Government of the company they did not vest in Her 
Majesty by section 2 of 21 & 22 Viet., c. 106, and were therefore not 
British India within the meaning of section 2 (8) of the General 
Glauses Act, 1868, which governed the Registration Acts of 1871 
and 1877, and were therefore not included in the extent of those 
Registration Acts, whole of British India/' It is however 
contended wdth much force that section 2 of 21 and 22 Viet., 

. c* 106, ve>sted in Her Majesty not only all territories then 
, ^ in the possession or under the Government of the company, but 
' also all rights which if that Act had not been passed might have ' 

• ;y _heen exercised by the said company; so that all subsequent 
acquisitions obtained by exercise of those rights became vested 
' , in Her Majesty,'^ and thus come within the words in section 2 (8) 
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of tlie G-eneral Clauses Act^ 1868, territories for tlie time 
being vested in Her Majesty/^ which phrase is equivalent, it 
is urged, to that used in section 1 of the Indian Penal Code, 
the territories which are or may become vested in Her Majesty 
by the Statute, There can, it seems, be no question that 

the Panch Mahals are, and in 1871 as well as in 1877 were, by 
virtue of the rights transferred in the Statute, vested in the 
Crown : and not only general acceptation, but legislative expres- 
sion is in favour of the construction that as such they became 
so vested by the Statutes, and were thus within the dehnition 
of British India in the General Glauses Act oi* ISbS. But even 
if there were room for doubt on this point, it is manifest that 
registration of such documents as those in question was compul- 
sory in the Mabdls at the dates they bear. For Act XX of ib6G 
came into operation there on 1st May, 18G6, under section 98 of 
that Act, and the repeal of that section by Act XI Y of 1870, 
as spent, did not under section I of that Act affect its already 
completed operation. And if the Act of 1871 did not come 
into force in the district as part of British India, neither did it 
repeal Act XX of 1866 therein by its first schedule and second 
section, and Act XX of 1866 must have remained in force there 
till the General Glauses Act, 1897. Section 49 of Act XX of 
1866 read with section 17 rendered such documents as Exhibits 
59, 60 and 61 inadmissible if unregistered, and the exemption in 
Act XX VII of 1868 of grants by Government, if operative in the 
district at ixll, was limited to ^'grants in i^eward for special 
services/^ These last words are not, it is true, reproduced in 
section 97 (i) of the Registration Actj 1871, or in vsection 90 (d) 
of the Registration Act, 1877. But those clauses manifestly 
exempt only grants or assignments by Government which under 
the respectively succeeding sections are kept open to inspection, 
and do not cover private documents purporting to be executed 
on behalf of minors or other private individuals. It thus 
appears that the documents in question cannot be received in 
evidence or affect any property comprised therein, if section 49 
of 'Act XX of 1866 apply thereto. I think, however, that, as so 
^■strenuously and ably contended by the. learned Oouiisel for the"' 
plaintiff^ the Act 6i 1877 was in force at date* of those documents* ' 
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The provisions of section 49 of that Act differ from those used 
in the Act o! 1866, and this indicates distinctly the intention of 
the Ijcgislatiire in the more recent Act not to exclude as alto- 
gether inadmissible in evidence documents unregistered though 
compulsorily registrable, but only to prevent their affecting 
immoveable property comprised therein, and their reception as 
evidence of any transaction affecting such property* The 
importance and effect of this modification will be considered 
latex. It is unnecessary to consider what effect Exhibit 62 
would have on Exhibits 59 , 60 and 61, and it is indeed admitted 
that if void itself it could not operate to cancel them. 

Exhibit 62 is itself open to the objection that it was executed 
by the Collector after he vr&sfimctm oijido as guardian by reason 
of clause (<?) of sub-section 2 of section 41 of the Guardians and 
Wards Act, 18'30. It is contended, however, that the plaintiff 
" ■ ratified it ; and respondent relies in this connection on the cases of ' ■ 

M&b Okumhr v, Pran Gohiml MiABollon Pafkiers v. LiiniheriS^'^ 

In the first of these cases, the disputed lease was executed on behalf 
of the minors by their mother as natural and de fado guardian 
and on behalf of the adult Pran Govind by his brother who then 
acted and always had acted as agent for him in connection with 
the property. Bolton Partners v* Lambert was a case of ratifica- 
tion by a principal of an acceptance by one Scratchiey purport- 
ing to act as his agent. These cases therefore would not apply 
unless either the Collector were administrator or purported to 
act as agent of the plaintiff. He was not administrator. It was 
therefore necessary, as he was not expressly or impliedly author- 
ised by the plaintiff, to show that the Collector acted as the 
plaintiff*'s agent; section 196 of the Contract Act and Wilson 
V. Tmmmn ; Smmclerson v. Griffiths j Brook v. Plook ; Mmsh 
w JosephS^^ In the document itself the parties are not so stated, 
the name of the principal not being first mentioned as a party, 
and the Collector is described as aduiinisfcrator. The Collector 
; it is true purports to have affixed his own seal on behalf of the 
present' minor/^ but 'that is not as his agent but as administrator* 

^ (h (1876) W. K. 7l. , , ' ( 4 ) (1826) 5 B, & €. 000. 
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(5) (1865) 34 L, J. Ch. 226. 

(6) (1880; 15 Oh. D. 90, 105. 

m (1901) 3 Bom. L. E. 201 at pp. 208, 2l0* 
(8) (1892) L. B, 19 I.,. A. 20|; 20 Ca!.;296. ■ 
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Had the Collector been administrator at the tmie^ a different 
principle would have applied, and the cases relied upon for 
respondent, Bam CImnder v. Bran Gobind^^^ and Gopalnarain v, 
MtMomtdhj would have been in point. But as the Collector 
was not administrator and did not purport to act as agent, the 
plaintiff was not bound by and could not ratify the transaction. 
The question of ratification being irrelevant, it is proposed 
for respondent to rely on alleged acquiescence by the plaintiff 
indicated by his receipt of the rent after knowledge of the 
alleged grant. And an attempt has been made to distinguish 
the present case from that of Jugmoliandas v. Pallonjee on the 
ground that in Jugmohandas’ case the plaintiff proved that he 
knew nothing of the lease which he repudiated ,* whereas in the 
present ease the plaintiff has not even come forward as a witness. 
In answer to the plaintiff's contention that an invalid lease could 
not be confirmed by the acceptance of rent only, without any 
intention of thereby confirming the lease, Woodfall, 15th Edition, 
page 221^ and ./& pafd'e Cooj^erB In re Worth London Baihoay 
Gompang ; Bohmi v. Flight are cited, and it is urged that 
^^acquiescence to ^deprive a man of his legal rights,' as stated in 
WillmoU V, Barber ^must amount to fraud/ and he must be 
shown to have acted in such a v/ay as would make it fraudulent to 
set up those rights/^ In reply it is urged for respondent that under 
the ruling in Bitalai v. Wasantrao and Bar at CImnder v. Qogml 
Ghmder^^"^ knowledge of the falsity of a belief induced is not 
necessary in a person bound by an estoppel. This argument 
seems to ignore the distinction between estoppel and acquies- 
cence, 111 Sitahads case as in Sarafs case^ the acquiescence in 
question was during the progress of an uncompleted act from 
which the other party might, but for that acquiescence, have 
abstained. But the defendant in this case has adduced no 
evidence of any specific expenditure incurred or act done by him 
ill, consequence of the plaintiff^s receipt ofdiis rent. The case of 
'Be Bmeehe v* cited for appellant, makes clear the 
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distinction lietween acquiescence in an act whieli is still in 
progress, and mere sutimission to it wlieii it lias been completed. 

In the first case it may operate as an estoppel if it have induced 
action infringing’ a right. In the second case, submission could 
not change tlio past, and as stated in that case the right of 
action once vested cannot, at all events as a general rule, be 
divested without accord and satisfaction, or release under seal.^’ 
Estoppel by acquiescence has no application to an em post facto 
submission not amounting to ratification, and inducing no action 
or omission, and is consequently insufficient to constitute what in 
such cose would be necessary, viz., accord and satisfaction with full 
knowledge. The distinction is recognized in Jammdas v. Atma- 
Acquiescence after a fait accompli, if not prolonged beyond 
the verge of limitation, is no bar to a right of suit already 
accrued : Uda Begam v. Imam-ucl-cUn ® ; BcddamutJmlatg v. N. 
Timma lledJg Juggernedh Sahoo v. Sgud ShahB^ 

The question, therefore, now arises whether the plaintiff lias 
brought his suit within time, and this seems to be the really 
important issue in the case. The learned Counsel for the 
plaintiff contends as follows : — The defendant by entering under 
a void lease and paying rent became a yearly tenant and 
continued to bo so, and the relation of landlord and tenant thus 
oiiee established, the possession of the defendant could not at 
any time have been adverse to the plaintiff as landlord. The 
documents under which the defendant claims, he urges, were 
void ab initio ami not voidable. They could not be and were 
not ratified, and the case of Doe d. lUgge v. Bell is cited as 
showing that under English Law the position of the defendant 
would be that of a yearly tenant. Thus the learned Counsel 
contends the defendant had no adverse possession ; he thought 
he was a lessee, but he was not : his possession was never i 
challenged; it was therefore never adverse until the plaintiff- 
claimed, and the defendant denied, the right to evict : and no 
bar has arisen under article 144 of the second schedule to the 


Limitation Act, 1877, and the defendant now having I'epudiated 
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his landlords the landlord, the plaintiff, can evict without 
six months' notice : Vivian v, MoatP"^ The tenancy from year 
to year, it is urged, had not been determined previouslj?' and 
therefore time did not begin to run against the plaintiff until 
the defendant's possession became adverse by the setting up 
of the permanent tenure, and article 139 applies. And if the 
right to possession be barred, the plaintiff contends he is at 
least entitled to a declaration that he is not bound by the lease 
and his suit would then fall within article 120, time beginning 
to run only from the date v/hen the plaintiff^s title was denied. 
Article 144, it is urged, does not apply when the suit is otherwise 
specially provided for and therefore has no application here. 
Mr. Inverarity further argues that the plaintiff does not 
derive his title through or under the grants of the defendant 
{RuncJiordas v. Farvatibai ) and the case of Gnmiasamhandha 
Y. Velu^^^ relied on for respondent has therefore no application. 
To these arguments for the plaintiff, the learned Advocate 
General for respondent replies that if the leases are void, the 
possession of the defendant became adverse from the date when 
he entered ; that the defendant has therefore acquired an 
absolute title ; that in any case his adverse possession of a limited 
interest can be set up {Madhava v. Narayam ^'^'>) that the 
plaintiff was affected by that possession as the Collector repre- 
sented him, and the plaintiff w-^as not in the position of a 
reversioner coming in on the determination of a particular 
estate ; that the defendant was not a tenant from year to year 
but entered under a lease j that the leases may be looked to for 
the purpose of showing the ad verse, nature of the possession 
{Lalla Gopee v. Shaikh Lialmt ) and that the plaintiff but for 
his minority would have been barred in 1896 at latest ; that he 
had three years to sue from the date of his attaining majority 
on 8th December, 1895, and that as the suit was not instituted 
till 15th January, 1900, it was time-barred. In considering these 
arguments it is to be noted in limine that the plaintiff in 
para. 7 of his plaint and his learned Counsel throughout this 

^ P) {1881} 16 Ch. B. 730. m {1899} L. E. 27 1. A. 69 ; 23 271 ' 
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a*ppesii contend that the lease was void and not voidable » If 
the plaintiff entirely repudiates the representative, character 
of the Collector^ denies his power to manage and protect the 
property and to create a tenancy of any kind;, and treats the 
demise as one made by a stranger^ then his case would seem to 
be that the defendant's possession was that of a trespasser ah 
initio^ and time would apparently run from the date when the 
leases were granted* In the ease of Governors of Magdalen 
BospUal V. JTuo^/sB) where the lease then in question was held 
to be absolutely void within IS Eliz.^ c. 10; the right of re-entry 
was held to have arisen from the moment of the execution of 
the lease; and was held barred by adverse possession. Lord 
Selbourae in that case was alone in the dictum that if rent 
however small had boon reserved and received; it would have 
created a tenancy from year to year and limitation could not 
have run. The remark was not necessary to the decision of the 
case. It was apparently ohiler and takes no account of the 
tenancy-at-vvdll which in the absence of rent would have been 
called into existence and afforded a bar similar to that of a 
yearly ^tenancy. And the rulings in Atloriiey General v. Davey 
(by Lord Oliancellor Chelmsford and Lord J ustices Turner and 
Knight Bruce), and in Attorney General v. Fayne^^^ of the M. R; 
where rent had been reserved and paid; show that circuimstance 
to be immaterial as an answer to adverse possession under a 
void lease. ■ 

The contention of the learned Counsel for the plaintiff; that the 
possession of the defendant; though it may have been adverse to 
the Collector while representing the minor, was not adverse to 
the plaintiff; appears to me to be untenable. Section 7 of the 
Limitation Act clearly contemplates the accrual of a right to sue 
during disability {MaUjpatrm v. F'emnh ^^1), and special provision J ' 
limits the right of suit after the disability has ceased. The ’ 
possession of the defendant if adverse at all was no less adverse 
■ merely because there was some one who might have instituted a 
'suR o?i_hfe behalf. And as stated in Railuibai v, Amcmitm 

; ' C 3 ) (issoj 27 Beav. m ■ ; 

/P)^C1S5^}4' Bea. ,4 X IS6. * m (1S69) 4 Bm. 2L C. MB, A. 0. .T, 


; VOL. XXVII.3 


BOMBAY SEMES. 


a restricted power of dealing with the property does not involve 
an iiicopacity of suhmitting to adverse possession until limitation 
has given a title by prescription to the adverse holder,” The 
Collector was the manager of the plaintiffs estate for the time 
being and entrusted with the protection and custody thereof from 
the first. And it is only by admitting that the Collector so far 
acted as his representative and not as a stranger in adverse 
possession ; that the plaintifi* can allege that the Collector created 
on his behalf a tenancy-at«will, or from year to year by acceptance 
of rent. The further contention for the plaintiff, that a tenant in 
this country cannot plead the right of a permanent tenure by 
adverse possession^ also seems to me in view of a long series of 
decided cases to be untenable. The following cases (cited in their 
chronological sequence) show how continuous the current of 
decisions has been in this direction. In Sliai/cli N'ujmoddeen v* 
it was said the rule that a tenant cannot plead limitation 
against his landlord, as laid down in Watson v. Ranee Blmmt 
Soonitme Rehia in which previous decisions are cited, appears to 
bo too general in its terms. That this view was not taken by 
their Lordships in the case of Raja Sahel) PraMad Sen v. Rurga 
Prasad Tewari and in Raja SaJieb Prahlad Sen v. Run Bahadur^'^^ 
is clearly deducible from the judgments in those cases though 
not expressly stated in so many words.” And the judgment cited 
proceeds fully to state the ground for this deduction, which 
appears on a reference to the Privy Council cases in question 
which were taken as having clearly settled the point. Next in 
point of time is the case of Tehaetnee Goura Coomarce v. Ilussamut 
Saroo a Privy Council case, from which a similar deduction 
arises in connection with the following passage in their Lordships^ 
judgment : — The High Court overruled the decision of the Court 
of first instance upon the Statute of Limitations, holding, and 
their Lordships are of opinion rightly, that the Statute does not 
begin to run in favour of the Mokurrureedar against a Zemindar' 
until the Zemindar has had notice that the Mokurrureedar claims 
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3903. lander a mokurruree grant, and in this case it was not shown that 
notice had been given to the plaintiffs of such a tenure twelye 
3 " ears before the commencement of the suit.” In 1873 the Full 
Bench decision of the Calcutta High Court in Dimnioney Daiea 
V. Dnnjajn-asad allowed limitation to he raised by a trespasser 
setting up but failing to prove a tenancy, and in Fetamhar Baboo 
V. Nilmony Singh distinct notice of a claim on the part of the 
grantor to hold in perpetuity and not subject to resumption, if 
uncontested for twelve years, was held a bar pro tanto of the 
landlord's title. 

The Bombay High Court in Maidin Saiha v. Nagapa 1^1 held 
liiiicmoHeg’s case conclusive as to the right of the defendant to 
plead both tenancy and limitation, but in that case the defendant 
■was regarded as having been throughout a trespasser, and the 
Madras High Court in MadJiam v. Narayana^‘^'> followed this 
last mentioned case and Binomoney’s case as showing that a 
party who cannot by his admission plead prescription as to 
general ownership, may yet rely on it wdth regax’d to a subsidiary 
interest claimed by him. Narayan v. Yauunahai^^i appears to 
rest on the principle that the lease granted having been beyond the 
powers of the lessor a yearly tenancy and not a perpetual 
tenancy was presumable, but to have contemplated it as possible 
that the tenant might have set up limitation if there had been no 
recurrent act between the parties inconsistent with the doctrine 
of adverse possession, by which it seems reference was made to 
the yeai’ly payment of rent as an admission of a tenancy that 
could be referred to no legal title but that of a tenant from year 
to year. That the fact of,a yearly payment, however, is not fatal 
to a plea of adverse possession was distinctly held in Sankarem v. 
Feriasami. There it was objected that possession never was 
in fact adverse because poruppu (a quit rent ; Wilson’s G]os.sary) 

‘ was alw'ays paid. But following Mailima v. Narayana^^'^ it was 

. ' ; held a sufficient answer to objection on that score, that possession 

■ -V . ' of a limited interest in immoveable property may be just as much 
, adverse for, the purpose of barring a suit for the determination of 
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that limited interest^ as is adverse possession of a complete 
interest in the property to bar a suit for the whole property. In 
Bliaf/u V. B^rawji a claim to hold property comprised in an 
iinexpired lease^ in conformity with and by virtue of its terniS; 
was held to make the pos^session adverse to those >¥110 claimed as 
owners. And the last three cases were cited with approval in 
Budesah v, Eanmanta where several of the cases cited above 
were discussed. That of Madhava v, Narayam, of all those there 
cited; appears to be the one most nearly on all fours with the 
present case. Eor there it had been urged that possession was 
under an invalid hinam and possession for twelve j^ears was a 
sufScient answer to a claim to eject. A hamm is defined in 
Wilson's Glossary a.s an arrangement by which the landlord holds 
a deposit for security for his rent w'hen lands are taken on a 
stipulated rent upon lease for a given term of years. The result 
of this and other decisions cited in Biulesa¥s case was referred 
to in that case by Sir Charles Farran as certainly authority for 
the proposition that a landlord allowing a tenant to assert the 
validity of an invalid lease for the statutory period of more than 
twelve jmarS; may be debarred from subsequently questioning 
the right of the tenant to hold under its terms." 

This view, that the assertion of a title under an invalid lease 
if allowed by the landlord >vould raise a bar, does not seem to 
have been suggested or considered in the case of Jugmohandm v, 
Pallorijee relied on for the present appellant. In Jiigmohamias's 
case the Court (Mr. Justice Strachey) seems to have assumed 
that because it had never occurred to any one to doubt the 
validity of the lease, until after the plaintiff had attained his 
majority, the pi^evious possession till then under the lease was 
not adverse, and that the plaintiff had twelve years fi'om the 
date of his discovering its invalidity befox’e he could be barred 
by article 144* The effect, however, of acquiescence in the 
defendaiiFs assertion of title was discussed rather with reference 
to the question whether the plaintifiT had ratified, or estopped 
himself from disputing, the lease {vide page , 11 of the judgment) 
than with reference to the question whether,, defendants possession. . ^ 
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ill JlBSoiting it , was . adverse/' But the case ' of Vitlmlboim v« 

a claim to be a permanent tenant would be none the less adverse 
to the owner during; years ■ when there 'was,, no manager at all 
to I’cprosent the owner. A forHori it would be none the less 
adverse because of the existence of a manager or guardian who 
was capable of representing the oivner, and who knew of the 
assertion of such title, and his inaction or acquiescence would not 
prevent the possession from being adverse. It is the knowledge 
of the owner or of one representing the owner, of the assertion 
of such title, which causes time to run; Oaugahai v. Kalapa 
and compare the cases cited above of ShaiMi Nurmoideeii^ Haja 
Sakeh FraJiUd 8eu and Madliavav, Waraijana* No doubt in some 
of the eases cited above, following Diuomone/s ease^ the plea of 
mh'crse possession was admitted on the ground that the defendant, 
if not a tenant frojii year to year, was a trespasser throughout. 
And it is urged that tlie defendant in this case cannot be regarded 
as a trespasser throughout inasmuch as having entered under a 
void lease, a tenancy from year to year must be presumed. That 
this rule applies in India so as to exclude all evidence that the 
person entering into possession asserted and maintained any 
other ground of title has not been supported by the citation of 
any authority. The passages cited from Woodf all on Landlord 
and Tenant no doubt show that if a man entered under a void 
lease he is not a disseisor, but a tenant-at-will under the terms of 
the lease in ail other respects except the duration of time, and 
when ho pays or agrees to pay any of the rent therein re>served^ 
he becomes a tenant from ; 7 ear to year upon the terms of the void 
lease, so far as they are applicable to and not inconsistent with a 
yearly tenancy (Woodfall, 15tli Edition, pages 93, 143, 231, 232, ' 
858, where the tenancy from year to year is, spoken of as implied, 
by law from the payment and acceptance of rent or other circum- 
stances, 364, 376). The leading case cited is Doe cL Eigge v. £$US^) 
III Doe d. Btgge v. Bell the defendant had paid rent. Both that 
case and v. Bhh^ were decided under the Statute. of 

^ Brands, which contained express provision that a lease for' more 
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tlian tliree years not reduced into writing should operate only as 
a teiianey-at-wilL There is no similar provision in the Indian 
Statute Book* Nor, on the autiiority of Lord Chelmsford^ Lord 
Chancellor;, in Aitorney General v, is there any case 

in which possession taken under a void lease^ as in that case, has 
ever keen dealt with in equity as a lease from year to year. The 
case there dealt with was one of a lease with rent reserved^ 
apparently void under 13 Eliz., c. 10, Section 116 of the Evidence 
Act precludes a tenant from denying that his landlord has a title 
at the beginning of the tenancy. But the authorities show that 
a tenant in India is not precluded by an admission of tenancy 
from showing that the nature of the tenancy asserted by him to 
the knowledge of the kindlord has been for the period prescribed 
by the Limitation Act pro tanio adverse to the right to evict 
either at will or on notice given. The question then is_, not what 
was the right which actually existed at the beginning of the 
tenancy^ but what was the right which he has openly enjoyed to 
the knowledge of the owner or his representative for the time 
being. A manifest assertion by the tenant to the knoxviedge 
of the person representing the landlord's interests of a right 
inconsistent with that claimed by the landlord to treat him as a 
tenant“at"will or from year to year^ would be a disclaimer of the 
landloivPs title under the ruling in Vivian v. Moai But 
then it is urged that though the disclaimer would work a 
forfeiture it would still be at the election of the landlord to 
determine the tenancy or to waive the forfeiture, and the waiver 
would operate only in respect of each successive year. Thus it 
is contended that until the landlord ^demanded and the tenant 
refused surrender;, there would be no determination of the original 
tenancy-at-will or from year to year, and the possession of the 
tenant could never become adverse. This position has not been 
supported by citation of authorities and appears to be fully 
answered by the considerations set forth in the judgment of the 
Court of Appeal (James, Cotton and Thesiger, L. JJ.) in Oovermn 
of Magdalen Hospital v, KnoitsS^^ The contention might be 
sustainable in a case of express waiver of forfeiture restoring the 

■' d) (1859)' 4 De Qcs. c% J. 136. ' ' (2) (1881) 16 Qx* B. 730* 
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‘ parties to' the Biafm quo ante, and thus implying the re-establish- 
ment of the landlord's claims. But it would be inconsistent 
with the decided cases and e^speciaIIy with that of Gopalraov, 
Makulcorao to hold that a landlord, merely by receiving rent 
from his tenant, could preserve his right to other claims continu- 
ously denied by the tenant. In such a case section 2S of the 
Limitation Act could not apply. The relation of landlord and 
tenant may be continued by the admissions of the parties. But 
such admission cannot create, preserve or revive as undisputed 
conditions of its continuance rights in conflict with claims openly 
asserted and not withdrawn by the tenant who is suffered to 
continue in possession. In such circumstances the continuance of 
the defendant in possession evidences not a mere waiver of for- 
feiture for disclaimer, but an admission pro tempore at least of the 
conditions insisted on. The plaintiff^s Counsel contends that in 
such a case as the present the tenant may think he has a lease, 
but liis thinking so does not make liis possession adverse. And 
this no doubt is indisputable. If the tenant does no more than 
think ho has an adverse title, the bare belief could avail him 
nothing unless he could show that it was intentionally induced 
by the owner so as to bring into operation section 115 of the 
Evidence Act relating to estoppel. And I think a bare knowledge 
of the owner that a tenant proposes to rely on the assertion of a 
certain title would not in itself render the tenant^s possession 
adverse. The owner in such case might well await actual 
resistance to or infringement of the rights claimed by him and 
till then would be under no necessity of taking action. But I 
also think if the tenant not only openly assorts to the knowledge 
of the owner an adverse interest, but proceeds to enjoy benefits 
claimable only on the basis of that interest, his possession at 
once becomes adverse and limitation begins to run against the 
owner from that time. 

, The fact that such assertion and enjoyment are not challenged 
does not change their adverse character, when once the necessity 
for ^ challenging it has arisen. And in this case it seems 
impossible, to close one'^soyes to the fact that the adverse interest 
was, openly 'Asserted, and; SO'' far* enjoyed as to give Ml notice 
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of the natnre of the tenancy claimed. For as the lower Court 
olDserveS; Dr. Pollen (Exhibit 44) states that the fact that the 
defendant held the lands as a permanent tenant was notorious 
(page 13 of printed book). No suggestion has been made 
that this statement is not correct. Exhibit 67 deposes to the 
possession taken by the defendant on the basis of the Waste 
Land Eules, And indeed Exhibits 93 and 94 appear practically 
to admit that this was. the nature of the tenancy which the 
defendant professed to hold. Exhibit 97 points to the same fact# 
It has not been suggested that his possession was not held 
throughout on those terms (Exhibits 132^ 133, page 80; Exhibit 
134, page 82 : Exhibits 135, 186). And the whole tenour of the 
correspondence and evidence recorded shows, I thinks that the 
defendant from first to last claimed and enjoyed the benefits ordi- 
narily granted under the Waste Land Rules, Among these bene** 
fits was the right to occupy for the first five years without payment 
of any rent at alL And it is not pretended that the defendant 
did not claim and enjoy that advantage which is certainly incon- 
sistent with the position that he entered into possession as a 
jT-early tenant. But the case of Attorney General v. Davey 
already cited and that of Attorney General v. Pa^pte appear 
to show that in equity the circumstance that rent has been reserv- 
ed by or been paid under a void lease, does not preclude the 
tenant who ha.s entered into possession thereunder from setting 
up the plea of adverse possession- as to a limited interest. And 
the assertion and enjoyment by him of rights only claimable in 
pursuance of the conditions of the lease "was perfectly -well 
known to the Collector who as manager represented the plaint- 
ilf B interest. The case of LaU€(> Oopee Ghand v. Saihk Lialmt 
has been' cited for respondent to show that an unregistered 
document when followed up by, delivering of possession may bo 
used as evidence of that possession. The case does not^ so far as I 
can discovetj, appear to have been followed in any other authori- 
tative decision. On the other hand, no case to contrary effect 
has been cited. A document inadmissible under section 49 could 
mot, I think, be used as evidence of delivery of possession. For 
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that would be to use, it as. evidence ,of tbe transaction itself. 
Eat seeing that .the Legislatnre has advisedly rejected in the 
more recent Acts the phrases which made such unregistered docu- 
ments absolutely incapable of being received in evidence at all^ 
and has very guardedly stated the purposes for which they shall 
not be received^ I think in the absence of authority to the coi> 
trary an unregistered document inadmissible for the purpose of 
affecting immoveable property or of any transaction affecting 
such property may yet be looked to, not in any way as creating 
a title, or as showing a transaction that affected the property, 
but merely as containing a clear and exhaustive statement of 
the adverse possession which was set up by a person whose 
claims w^ere admittedly limited to the rights enumerated in such 
document. Viewed from this point, the document is only an 
explanatory statement that may convenientlj?” be used as showing 
wliat is meant by, and virtually included in, oral or other evidence 
referring to such document as containing an exhaustive and 
accurate list of the claims set up by the defendant, A document 
used for this purpose does not affect the property at all any 
more than would a glossary referred to for the purpose of 
showing the full meaning of the w^ords used in evidence. The 
document is still treated as absolutely inoperative, It is the 
adverse possession alone which affects the property. And the 
document does not evidence or affect that. Nor is the document 
used as evidence of any transaction affecting the property. For 
the transaction which is relied on as affecting* the property 
is not a transaction to which the document refers, but the 
adverse possession extending over twelve years. Of thtrfc 
transaction or series of transactions the document does not even 
purport to contain any evidence. It proves nothing itself, but 
is a bare list in eoi^tenso of details compendiously stated by 
reference in evidence which proves transactions totally ditferont 
.in character and effect from that referred to in the clociiment. 
The document so used is not even corroborative of the evidence 
■M to. ;the twelve years , possession relied on as affecting the ' 
property;:, adds' nothing to that evidence which 'is not 
implicitly contained',, therein. ; In, case of leases by parol for 
more' ;than\, three; Statute of PraucH the ' 
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tenancy was in every respect other than that of duration regula- 
ted by the terms of the void agreements : Doe d* Bigge y, Bell . 
In such cases the lease was treated as evidence that the party 
consented to be tenant from year to year upon all the terms 
of the agreement not inconsistent with such a tenancy. A 
document inadmissible under section 49 of the Registration Act 
could not be used for the purpose of showing what were the 
terms conmiled to or as evidence of any imgMecl transaciion 
affecting the property. But if it is allowable for the defendant 
to plead adverse possession of a limited interest, and if 
independent evidence proves that adverse possession has been 
enjoyed, not of an absolute interest but of an interest limited 
by definite conditions, those conditions form an inseparable 
part of the adverse possession proved. And if the conditions 
are described in terms which are definite in themselves but 
which distinctly specify the conditions to be those contained in 
a certain book, enactment, set of rules or other document, such 
document must, I think, be looked to, not for the purpose of 
making it operative, but to show ex^plicitly what wa,s really 
included in the language used to describe those conditions. 
And thus if the defendant had proved possession in the 
assertion of claims identical with those of an occupant under 
the Bombay Land Revenue Code, there would have been 
nothing to prevent the Court; from looking at that Code to see 
what was meant by the evidence. To do so would not make 
the Code affect the property or evidence any transaction. 
Here defendant appears from the evidence unquestionably to have 
held throughout in the assertion of plaims identified as those 
which might have been set up by a person holding under the 
Waste Land Rules or the documents put in as Exhibits 59, fiO 
and 6L And I think those documents must be looked to, not 
to show that defendant had rights under any such rules or 
documents, but to show what is meant by the evidence describ- 
ing the tenure which he claimed. ' ' This seems indeed absolutely 
necessary in order to ascertain what are the obligations towards 
the plaintiff which the defendant is, by' reason of the admittedly 
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liaiited interest asserted, still bound to observe* The next 
question that arises is whether notwithstanding adverse posses- 
sion by the defendant of the limited interest asserted by him, 
the pkiiitift* can claim that his suit is within time under Article 
139 or 120* But article 139 can only apply where the tenancy 
is proved to have determined and can have no application 
to a case where it is not terminable : Bam Chunder Singh v« 
Ikulho Kumarii^'^ where the Privy Council held article 144 the 
only provision applicable {vide page 493), and the only question 
was therefore whether a definite assertion of an adverse right 
had been made twelve years prior to suit. Their Lordships^ 
finding was that no question of title or conflicting right had 
arisen prior to 1875, each of the parties consenting to go on as 
before, in the undisputed recognition of a tenancj’' w^hich 
till 1875 had never been asserted to be anything but a tenancy- 
at-will. In the present case, the occupation of the defendant in 
assertion of a right under the lease which invol ved a tenure 
rent-free for five years, gave full notice from the first of his 
claims to hold under the conditions of that lease and therefore 
it seems impossible to assume that the parties had consented to 
the continuance of a tenancy-at-will or a tenancy from year to 
year not set up by the one or admitted by the other. 

The question, whether there was a terminable tenancy to 
which article 139 could apply, depends upon the question 
whether the plaintifl* is or is not barred by article 144 from 
claiming possession in pursuance of such a tenancy, and thus in 
such a case the bar alleged to have arisen under article 144 is 
interposed before article -139 can apply . With regard to other 
articles of the schecluia in the Limitation Act, the learned 
Counsel has throughout contended that the leases were void ah 
iniUa and there was therefore no necessity to set them aside, 

, and article 91 being mapplicable, the only article which remains 
for consideration is article 120 in relation to the plaintiff'^s claim 
, to a decree declaratory of his right. The declaration sought is " 
'that the plaintiff is not bound by the leases. But plaintiff; 
;:\4hdogh';Vn6t 'bound- by 'the leases, is bound by the adverse " 
.V,^i>qssessm of’ 4he, defendant., The possession of defendant note- 
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rioBsly holdiBg as a permanent tenant was tanto adverse from , 
the first* The cause of action having accrued during the plaintiff^s 
minoritfj^ the plaintiff had^ I think, at most three years from the 
date of his attaining his majority in which to recover possession, 
and no authority has been cited to show that in such a case, 
time having once begun to run, anything that has since occurred 
could stop it or give the plaintiff a new starting point. The 
defendant was unquestionably in possession of a very large area 
of land which he had notoriously converted from barren and 
worthless jungle into an apparently thriving colony, snpplied 
with houses, shops, fire-engine and water-cisterns, dispensary, 
hospital, school and post office. There could have been no 
reasonable ground at any time for supposing that the defendant 
had done all this as a yearly tenant or as a tenant-at-wilL Nor 
is there any suggestion that he ever claimed to hold on any terms 
other than those which he set up from the first. There could 
have been no question that his possession was adverse to the 
right now claimed by the plaintiff, and no ground has been 
shown for holding in these circumstances that the plaintiff,^ on 
the cessation of his disability, could claim any extension of the 
three years allowed by section 7 of the Limitation Act as the 
period within which he could bring his suit. 

The question, whether the terms of the leases which the 
Collector purported to grant were advantageous to the minor, 
is not one which it is necessary here to discuss. It is not alleged 
in the plaint that they were disadvantageous, or that better texnns 
could have been obtained, but only that tliey were inoperative 
and not binding as against the plaintiff and void as beyond the 
powers of the Collector as administrator. Practically the only 
other objection taken in arguments was the sentimental objection ' . 

of the plaintiff to the establishment on Iiis estate of a permanent \ 

tenant on any terms in lieu of cultivators liable to eviction at 
short notice. The evidence indicates that till the land had been ' , : 
rendered by the defendant fit for cultivation, tenancies from year 
to year would have been out of the question. And having regard 
to the original condition of the land and to, the expenditure of , ' 
labour and capital incurred for more than twelve years on its - , 
improvement, it seems difficult to understand Low the plaintiff 
could set up the contention that the defendant had been holding ■ 
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On a yearly tenancy. The permanent nature of the tenure which 
he claimed had been manifest or, as the Commissioner says, 
notorious from the first and throughout, and the plaintiff, if he 
wished to disturb his possession, could only do so by action 
brought within three years at most of his attaining majority. 
The plaintiff, it is to be hoped, will realize the permanent benefit 
conferred on his estate and will appreciate the superiority of his 
position as the overlord of an enterprising capitalist as compared 
with the precarious advantages he could have derived from the 
yearly tenancies of cotters. I do not think that there can be 
any doubt that the defendant ■ has asserted his position as a 
permanent tenant on terms embodied in the leases of 1881 to 1884 
ever since ho entered into possession, and in these circumstances 
I hold that the plaintiff’s claim, not having been brought within 
three years of the cessation of his disability, is tirae-baired. 
On these grounds I would confirm the decree of the lower Court 
and reject the claim with costs throughout. 

The judgment of my learned colleague, Mr. Justice Starling, 
has been already delivered by me in accordance with consent 
given on behalf of , the parties by their pleaders, bofoi'e Mr. 
Justice Starling %'acated his seat on the Bench. 

Stabling, J, — One Dipsangji, the Thakore of Kanjeri in the 
Punch Mahals, died on the 7th August, 1877, leaving him surviv- 
ing the plaintiff Fatesingji, who was born on the 8th December, 
1874. The Panch Mahals had been ceded by Scindia to the 
British Government in 1861, but by Act XV of 1874, Act XX 
of 1864, the Bombay Minors’ Act, had been declared not to bo 
applicable to that district. Act XV of 1874 came into force on 
the 8th December, 1874. Gn the 29tli August, 1877, the Govern- 
ment of Bombay sanctioned the attachment of all the property 
of the plaintiff’s deceased father and appointed Mr. Wilson, 
the Extra Assistant Collector of the Panch Mahdls, to manage 
the estate during the minority of the heir (see Exhibit 106), and 
from that time the plaintiff’s estate was under the manao'enient 
' of . the Collector for the time being of the Panch Mahdis. Before 
1881 the defendant had been applying for a lease to him of 
Certain ■'(Va^eij'todsv'inv .i estate,'" and in June and'" 

December, ]td8I,,4wi F^brua^, 1884,- three leases (Exhibits 59, 
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: ^60 :ati|:f l)' ;%ere of portions of sucli 

land by tlie Collector purporting to act on behalf of Governmentj 
but nb specific sanction of Government was obtained to the leases. 
These three leases were not registered. The Bombay Minors’ 
Act came into force in the Panch Mahals in 1885, and in 1886 
the Oolloctor obtained a certificate of administration to the 
plaintiffs property under that Act. The plaintiff came of age on 
the 8th December, 1895, but the administrator did not hand over his 
property to him on that day. On the contrary the -then Collector^ 
by his own order dated the 20th November, 1896 (Exhibit 142), 
and without the sanction of any superior authority, directed that 
the attachment of the estate was not to be removed for the present, 
and in fact it continued until the plaintiff received charge of his 
property on the 16bh January, 1897. In the meantime, vie., on 
SObhMay, 1396, the Collector executed a consolidated lease of the 
lands comprised in Exhibits 59, 60 and 6 1 to the defendant without 
any sanction from the Government or the District Court by 
which he had in the first instance been granted a certificate of 
administration (Exhibit 62), This lease was duly registered. In 
January, 1900, the plaintiff informally required the defendant to 
give up possession of the lands he was then in possession of 
(Exhibit 140), and on the 13th January the defendant claimed to 
hold the lands under Exhibit 62, and on the 15th January, 1900, 
the plaintiff brought the present suit to have it declared that the 
defendant was only a cultivator and to be put in possession of 
the lands. In his written statement the defendant rested hia 
claim on the lease, Exhibit G2. Subsequently, however, in case 
that might be held to be inoperative 'he fell hack upon the 
leases. Exhibits 59, GO and 61. It is admitted now that the 
defendant cannot shelter himself under Exhibit 62 as one granted 
by the duly constituted administrator of the plaintiffs estate, 
.because it was passed by one who although he had been an 
administrator of the plaintiff’s estate had become fmoU^ officio 
at the time he executed it by reason of the plaintiff having 
before that time attained his majority. The defendant, however 
contended that since the plaintiff came of age he bad ratified it. 

I am of opinion that this document is one capable of ratification ■ 
by the plaintiff, Mr. Inverarity pressed upon the Court the'/ i ;' 
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language used by Lord Russell vn MaTsA J’osejphS ^'^ ; ‘^the acts 
must ha%''e been done for and m ihe name of the supposed 
principal/^ and argued that the lease ought to have actually been 
made in the name of the plaintiff. I find, however, that in 
Bird V. Brown Eolfe B. in dealing with the same point says : 
"If A. B, unauthorised by me makes a contract on my behalf 
with J. S., which I afterwards recognize and adopt, there is no 
difficulty in dealing with it as having originally been made by 
my authority.” I think Mr. Inverarity is putting too literal an 
interpretation on the words of Lord Russell, and that all that is 
required is that the act should be done on behalf of the supposed 
principal, and in my opinion Exhibit 62 shews on the face of it 
that it was executed on behalf of the plaintiff. Has the plaintiff 
then ratified that lease ? In order that ratification should be 
imputed to him he must in the first place have had a knowledge 
not merely of the existence of some lease, but of its terms also so 
that he might know what he was ratifying. The plaintiff knew 
of some lease in English having been granted in May, 1897, 
(Exhibit 111), no copy of it having been handed over to him on 
the 16th January, 1897, when charge of the estate was given him 
(Exhibit 117). He then wrote for a copy. He again applied 
for a copy by Exhibit 95, and subsequently by Exhibits 94 and 
93 on the 16th December, 1897, and the 17th May, 1898, respect- 
ively, but he did not get one till the 16th September, 1898, (see 
endorsements on Exhibit 98). The only evidence there is of 
ratification subsequent to that date is the receipt of two 
instalments of rent in February and March, 1899, for the rent of 
the year 1898-99. These two instalments were not paid to the 
plaintiff himself but to his talati who would naturally receive 
them without any specific communication with the plaiutiff. 
There is no receipt in respect of them put in evidence to show 
’ ' how they were received, and there is no evidence given to show 

; ' that they were described when paid as being in fulfilment of any .. 

^ : particular contract. Much less is there any evidence the plaintiff 

h these sums .were about to be, or had been, paid in. - 

' : >; ■ ; The defendant was admittedly a tenant of some kind, and as such ' 
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bound to pay rent. Consequently I am of opinion that though 
the receipt of rent from him by the plaintiff might have been an 
acknowledgment of a yearly tenancy (see Doe d. Tucicer v. 
and Doe d. Pennington w Taniere it is not ratification of the 
lease of 1896^ consequently the defendant cannot rely upon the 
rights given to him under that lease, but must fall back upon the 
Exhibits 59, 60 and 61. Whether they are of any good to him 
depends upon whether there was any Registration Act requiring 
such documents to be registered in force in the Panch Mahals 
in 1881 and 1884. Nov/ there is no doubt that the Registration 
Act of 1866, Act XX of 1866, extended to the Panch Mahdls, 
for it was so provided by section 98. If then the Panch Mahd-ls 
were part of British India in 1871, Act XX of 1866 was 
repealed by Act VIII of 1871 and the latter Act substituted in 
its place and Act III of 1877 in due course repealed Act VIII of 
1871 and became law in the Panch Mahils. If, on the other 
hand, the definition of British India in the General Clauses Act, 
1868; did not include the Panch Mah41s, the repeal of Act XX 
of 1866 by Act VIII of 1871 did not repeal it in that district 
and it continued in force in 1881 and 1884. It is conceded 
that in any event Act III of 1877 by operation of the General 
Clauses Act, 1897, section 3, clause 7, and section 4 was in force in 
the Panch Mahals from and after 11th March, 1897. It is not 
necessary for me to go into the question as to whether in 1881 and 
1884 the Panch Mahals were British India because there was in 
those years as just shown some Act in force which required the 
registration of leases, and Act III of 1877 provides that no 
document which requires registration and is unregistered shall 
affect any immoveable property comprised therein or be received 
in evidence of any transaction affecting such property* The 
three leases (Exhibits 59, 60 and 61) requiring registration and 
not being registered cannot be relied, upon, by the defendant to 
defend his position as a permanent tenant. What position then 
does he occupy ? His possession had a legal origin, therefore he 
cannot claim to be in adverse possession as owner contrary to 
the terms on which he admits he Came into possession, which 

i C1).(18S0) i B.& Acl.a65. ^ ^ / 42) .(13418) HQ* B. 99$. 
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were tliose of tenancy. But a perison who gets into possession 
under an invalid lease becomes a tenant-at^will and, when lie, 
pays a yearly rent he becomes a yearly tenant. As a yearly 
tenant lie cannot be turned out without a proper notice;, a 
■notice given at a proj)er time. The notice, Exhibit 140; is not 
a notice to qiiit^ and that is the only notice proved in the case^ 
Consequently the plaintiff is not in the position which he takes 
up in this suit entitled to eject the defendant unless the reply of 
the defendant, Exhibit 40^ was such a denial of the plaintiffs 
title as to entitle him to eject the defendant without notice. In 
my opinion there was no denial of the plaintiff’s title as landlord. 
The defendant has always admitted he was a tenant, and the 
contention has been as to what were the terms of the tenancy, 
I should follow the case of Ramelmncira Shankar v. XasJiimth 
Namyan and there having been no denial of title before suit 
the plaintiff having given notice to qnit^ the plaintiff' on bis 
own showing is not entitled to maintain the present suit to eject 
■the- defendant from the lands of wdiicli he is noiv in possession. 

■ The question still remains whether the plaintiff is entitled tO" a 
declaration that the defendant is only a cultivator^ or yearly 
■tenant, I do not think- that he - is. It is well-established 
,-■ that there can be adverse possession of a limited interest' ■in'' ^ 
-'property as ,well as of the full title as oivner. Consequently ' as 
it appears that the defendant agreed to go into possession under 
rules which would give him a permanent tenancy and that lie 
has ever since he went into possession claimed to be in as a 
permanent tenant; I am of opinion that since 2881 and 1884 ho 

. -has been in adverse possession as a permanent tenant and that 

as the plaintiff has not brought this suit within three years of 
his attaining majority; the defendant by adverse possession has 
obtained a right to hold these lands as against tJie plaintiff as a 
permanent tenant. 

The plaintiff’^s appeal must therefore be dismissed with costs* 

Jpjjeai 




J M,. T. Oa%iy, Acting 

A'hhtfi Act (Bombay Act V of 1878% sections 3 (9% 62’--^Meclieatcd 
article — Intoxicating dmg-^ Cocaine. 

Tlic tonn mecliuatod article ” as -ased in section 62 of tlie Bombay A'bkari 
Act (Bombay Act Y of 1878), applies to sometliing wliich is maniifactiirecl and 
'■ bytlia^^^ imbued wi til certain modicinal properties. It does not 

tiieref ore, include cocaine, wliicli is a medicine per se. 

Tlievword intoxicating’’ as used in section 3, danse 9 of tbo Bombay Abkdri 
7;:p;t:\(Bbmbay Act 'V of 1878 be confined to its derivative ineaning, 

;Aamely,;; po'fe must be taken io be used in its p,optilar ' .seiisej,' 

wblcli wnld include tlio efi; 0 cts produced by cocaine. * 

,o£' tlie ::Criinmal ^ Proeedui*e:;;:''.'Gode': 
Go\^ernment:of^BombayI;from:^ 

order- Af/Aeqnitt^^^ .recorded^ by J. Sanders Slatery Chief Presi-' 
deney Magistrate. of Bombay. 

The,.:,, accm a chemist^ was charged with having sold on or' 
:';Aboilfe;£lie'^^ .January; 1903.^ | dram of cocaine without-,,a': 

; license from' .the. Collector of.Abkari; in contravention , of the 
/ provisions of the jSbk/iri Act (Bombay Act V of 1878)^ an, offence ' 
■punishable under section 43; clause (^) of the 'Act. 

'I accused was acquitted under : 

:Sectioii 245 of the Code of Criminal Procedure (V of 1898). " 'The ■ 
Magistrate in the course of his judgment, said':— ' 

From tbc oviclenee before the Court it appears that cocaine— as it is com- 
mon] j called— is a drug of an extremely deleterious character when placed in the 
,,il|n|s:p|;in^ anApiA;’th0.sak:;of’i^ .public 

;ifi||,:be;^.|ted Viiiider;;strlngeiit\ f estrictwe 

in other than medical doses, are highly obnoxious to human life, and when 
aclmliiisterod in medical doses fora more or less prolonged period create a emv- 
dug ldi’:|he/|iVg iB;,increasing/ doses.); .The iminedda^^^ 
sthiiiilato the spinal cerebral nerve 'centres — the, stimulation being followed by 
corresponding depression and ultimately, in the event of continued adminlstm- 
Jfli ,:dittg;',ia:::iiie¥easihg Aoses^/Py;': paralyuW 

'*'CI?iiainal,Appeal„K 0 . Xl'S of 19d3« 
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Tliero can 'be no clonbt upon the evidence that cocaine is a poison? though not so 
virulent a poison as aconite, digitalis, belladonna, and other vegetable poisons. 
It is used modicinaiiy, cliiedy by subcutaneous injection for producing local 
anasthesia, in solution, and occasionally by external application, thougli its effect 
on un].>rolveii skin is perfectly mh But in Bombay it appears to bo swallowed 
wrapped nj> in a loaf, and that without medical advice, or for any other 
purpose than that of enjoying the exhilarating effect which it temporarily pro- 
duces. It is to cheek the consumption of the drug in this manner, and not with 
the object of interfering with its administration by medical men, that this pro- 
secution has been instituted. If cocaine is an intoxicating drug within the 
meaning of the A'bkdri Act, vendors of the drug must be held to bo amenable to 
the provisions of that Act, and therefore the main question which I have to 
decide is whether cocaine fails within the definition of intoxicating drug ’’ as 
laid down in section 3 (9) of the Act, which runs as follows; — 

Intoxicating drug *’ includes ganja, bhang, charas and every preparation 
and admixture o! the same and every intoxicating drink or substance prepared 
from hempj grain or other materials not included in the term liquor,*® hut does 
not include opium or anything included within the meaning of that -word, as 
defined in the Indian Opium Act, 18 ?8. It will be noticed that this definition 
is not an exhaustive one, but includes intoxicating drinks or substance prepared 
from hemp, grain oi other material. In interpreting this enactment, which is a 
highly penal one, a strict construction must be placed upon the words used, and 
in case the meaning of any word in this definition is doubtful it must bo con- 
strued in the manner most favourable to the liberties of the subject. This is a 
well-known maxim of the law, but I may cite as an authority for its application 
in Bombay v. Bhista Un Madana (I. L, E. 1 Bom. 308). What then is 
the meaning to he attached to the word intoxicating ” ? The first meaning of 
the word intoxicate,” as given in the Century Dictionary, is to poison’*; the 
second meaning is to make drunk as with spirituous liquor ; inebriate,” and a 
third meaning — a figurative one — is to excite to a very high pitch of feeling.” 
Which of those meanings is to be attributed to the word as used iii'the A'bkari 
Act I think I am hound to look to the words of the definition to ascertain 
whether they give any clue to the answer to this question, and on looking to those 
words I find a distinct clue — the intoxication must be intoxication siwh as 
caused by ganja, bhang, charas and other preparations of hemp — ^that is to say, 
that any other matezdal ” must, in my opinion, be material ej%sderth gemru ” 
as hemp or must produce similar effects. Major OoIIis -Barry in his evidencG 
states that cocaine is in no way prepared from hemp or grain, and that it does 
not in any way resemble ganja or bhang. He says it is not ejmdem genens 
^ with them. Many references were made to treatises on the subject, inter ulkt^ 
of cocaine, but in none of them' does it appear, so far as they have been brouglit 
' .to the notice of the Court, that, the properties or effects of cocaine resemble the ' 
^proptoes'ofeffect® of ganja? bhang' or 'any other preparations of hemp. The 
Public Frqseeutox argued that opium does not resemble hemp or grain, and that 
therefore' the mention of, opiuiii.ip;' the sbcMoa indicated that the imterial referred 
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to need not be material ejmdem generu as those mentioned. This however is 
entirely of a negative diaracter, a»s the deinition entirely excludes opium and 
its preparations. It is quite possible, though on that point there is no evidence 
before the Court, that the intoxication joroduced by the use of opium may 
resemble that produced by ganja, etc. Stated shortly, the theory of the 
prosecution is that ^intoxicating is synonymous with poisonous” and that 
tJierefore cocaine is an intoxicating drug. I cannot however place that technical 
interpretation upon that word as used hero and I hold that the word intoxicat- 
ing” must be construed to moan making drunk as with ganja or bhang. 
The prosecution having failed to show that cocaine is a drug wdiicli has aucli an 
eifoct as an ordinary consequence of its consumption, the case fails. 

The Government of Bombay appealed to the High Court. 

The Advocate General^ with the PiMio Fmemtof, for the 
appellant . 

8, jB. Spencer for the accused. 

OiiNDY^ Acting C. J. — It is necessary to put forth the facts 
which have led to the present prosecution. The case is admit- 
tedly a test one^ and the main question for our consideration is 
whether the cocaine which is the subject-matter of the present 
case comes within the definition of intoxicating drug as set 
forth in section 3^ clause (9) of Bombay Act V of 1878. 

There were two lines of defence. One is under section 62 which 
provides:* — Nothing in the foregoing provisions of this Act ap- 
plies to th e manufacture^ sale or supply of any horn fide medicated 
articl e for medicinal purposes by medical practitioners, chemists, 
druggists , apothecaries or keepers of dispensaries ; but it shall be 
lawful for Government at any time, by notification in the 
Bomlay Government Gazette^ to prohibit the sale of any such 
article within any defined local area or place except under a 
license from the Collector, which shall be granted on payment of 
such fees and subject to such conditions as Government may deem 
fit to prescribe/* We are clearly of opinion that the bottle of 
' cocaine which was the subject of '' this , prosecution fis ' not a 
medicated article within the terms of that section. It appears 
to us that it is a medicine per se and that the term medicated 
article mUvSt apply to something which, is manufactured' and by 
that manufacture is imbued with 'certain medicinal properties. 
This appears to us to be a salt of the base cocaine. 

Now we turn to the second line of defence, the ground upon 
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tlie accused had not coimiiitted the offence within tlie^ terms of 

Clause (9) of sectibii 3'lms :~^Iatosieatiiig drug includes 
ganjaj bliang^ cliaras and every prej3aratioia and an admixture of 
the same and every intoxicating drink or substance prepared 

■ froiii heinp^ grain,; or 'Other materials not included : in 
liquor but does not include opiiimri^ 

The , learned Chief ■ Presidency Magistrate was of opinion; that ' : 
cocaine did not come -witliin' these terms/because he held that the 
intoxication whicli-must-be caused, by any intoxicating drug fall- 
ing within the terms of the section must be such an intoxication 
as is caused by ganja, bhang, etc., and also that the other mate- 
rial referred to in this i§ection' must be ejmdem generis with hemp, 
etc* ■ ", 

We are unable to concur with that opinion* The learned'^Chiel;?: 
Presidency Magistrate quoted a case in which it was lieldrih^d 

■ ■ accordance with w^ell-kiiowii rulings that in constiuing a peiial;, '^ 
clause the Court must be very strict* The , clause which we ' are,'. ^ 

- considering is not a penal clause ; it is an in teipretatioii' clause,'';;-,; 
and what we have to look at is whether the, inclusion of, cocaine :■'(;■ 
within the term intoxicating drug is within the, mischief ;€on^:„:v;' 
templated by the Act .and within the four comers of thedefiiiitiqni':;';:';^; 

A perusal of the previous legislation- on , this,,; su!3j,0ct ;ih 
Bombay Presidency, would seemdo show tliat.the mischief, aimed::';,;;: 
at was the vicious use of intoxicating drugs of any descriptioin 
A reference to the preamble to Regulation' XXI of 1S27 and to 
' section 10 of Act HI of 1852' will show that there was appar-*^'’. ' 
ently no intention in the mind of the Legislature to limit the 
provisions of the law to any particular kind of into>. ‘eating drugs* 
With reference to the inclusion of cliaras made by dombay Act ' 

■¥ mf 1891, it is evident from the perusal of that fiefc that the 
object of that legislation was not simply to include e!‘:iras as an 


’* ^ ^ . intoxicating drug, but to make the most stringent i^ru visions 


j-hiV' ^j’'"A^witli regard to both the manufacture and the sale of chains 
'“'a^ OTggested by the Hemp Drugs Oommission, The inclusion, 
h' ;:A ther'efqte,-_b£.,elmras within the interpretation clause by recent 


“ Comb'g fid#;, . to. tfee.,woi;ds;orthe clause ■\vo lia tliafc tliero is 


" not included ■ 
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in tlie tferm liquor apply- to the words drink or substance or 
•to ;the .words other, niaterial/'^'; .■ .If it is permissible for us to refer 
to the words of the corresponding Act in the Madras Presidency 
in which the word and is found before the words not included 
in the term liquor/' the presumption would be that those words 
were intended to apply to drink or substance/^ In whichever 
way we regard the clause, we think it is clear that the Legisla- 
ture did not intend the definition to apply solely to hemp, grain, 
or other material of the same kind as hemp. It is noticeable that 
liquor as defined in clause (7) of the same section and opium as 
defined in the Opium Act are both purposely excluded from the 
definition of intoxicating driig/^ This exclasion would hardly 
have been necessary had the meaning or the Legislature been that 
the term in question should apply only to hemp or materials of 
that nature. In connection with this point it may be well to 
refer to the judgment of Mr, Justice Quain in the Queen v* 
Midland liaikoay where he says: — I start with this proposi- 

tion that it is a mistake to apply the rule oi ejmdem gem ns at all 
to tlie construction of the statute. If the words had been ^ houses, 
buildings and propertjq^ and had stopped there, I agree that the 
rule would be applicable i but the words are ^ houses, buildings 
and property other than land/^' 

In the same way here, had the words stopped at ‘ hemp, grain 
or other material ^ it is possible that the argument used for the 
defence would have some force. 

In our opinion the word ‘^intoxicating used in the interpreta- 
tion clause cannot be confined to its derivative meaning, namely, 

poisonous/'^ We think that the word must be taken in its 
popular sense. That cocaine can have intoxicating'^ eiFects has 
been amply proved in this case. It is unnecessary to refer to 
the evidence at anj- length. It will suffice to mention the paper 
by a well-known acknowledged authority, Dr. Bose, in which he 
describes all those intoxicating effects at great lejegth. 

For these reasons we think that the cocaine^ the subj ecfc of this 
„ prosecution, is an ^‘'intoxicating .clrug^' within the meaning of, the : 
Act." We reverse the acquittal recorded by the Magistrate; and 
we record a conviction under section 43, clause (f) of the A'^bklri 
‘Act (Boiii. Act V of 1878) ; and as this is a test case we "impose' 

' 'merely a nominal fine 'of Rupee bae (!)• >■ ■ 

; ^ ' V - ^ ^ ' 
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Se/ore He EonHle Mr. E. T. Candy, O.S.I., Acting Chief Jmiice, 

and Mr, J'astice Ghundavarlmr^ 

SIDLIN'^tAPPA Bm lEAPPA akd othees (oeigikal Dbeenbahts), Appel- 
lant, 2?. SHAIsrXAaAPPA BixN KAaiBASAPPA aNb othees (oRio-mAL 
: ' Plaintipes), EbsPONDENTSi^* ' 

Gwil Frocfdiire Code {Act XIV of 188.9), section 21fB— Decree for dissolution 
of part'MTsMp ‘~-Mone7j^decree--E!jcecutlon of nhone^»decree — AUachrnent of 
decree for dissolution of partntrshijp* 

Certain creditors of a partnersMp obtained a money-decree against the firm. 

‘ r In execution of tbeir decree they sought to attach and sell a decree for the 
dissolution of the firm, and for the taking of the acoounts of the partners and 
for the incidental reliefs requisite in such decrees, including the appointment of 
a receiver and a direction to pay the debts of the firm. 

Eeid, that the decree for dissolution conld so far be regarded as a money- 
decree and could therefore bo attached but not sold. The proper remedy in such 
eases is by proceedings under section 273 of the Civil Procedure Code. 

Application against an order in an execution proceeding passed 
by 11, R. Gangolli, First Class Subordinate Judge of Dh^rw^r. 

Application for the attachment and sale of a decree for disso- 
Iiition of partnership in execution of a money-decree. 

One Shankarappa bin Karibasappa brought a suitj, No. 486 of 
1894, in the Court of the First Class Subordinate J udge of Dharwdr, 
for the dissolution of a partnership existing between himself and 
the defendants, (1) Kariyappa bin Ohanbasappa AJudhol^ (2) 
Sidlingappa bin Trappa, and (3) Karibasaya bin Mahagundaya. 
On the 3 2th June. 1897, the Court passed a decree declaring the 
partnership dissolved as fPoni the 14th January, 1894. The decree 
contained certain provisions with respect to the dissolution of 
partnership, of which the following are material for the purpose 
of this report 

' 1. A receiver to be appointed in execution of the decree for t-iie purpose of 

; , recovering the outstandings due to md piying the debts and liabilities duo by tlio 
partnership, for managing and realizing the partnership assets and for all other 
of the execu ion of this decree in the manner statxKl below. ■ 

' ' .®e 'receiver should also take possession of the whole immoveable property ' ' 


/ .V y ‘j~. 
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f oil tte ®me and proceed to manage the same by letting it 
&. and credit the proceeds of the same to the account of the partnership, unless 
the four partners, or any of them, should pay into Court, or to s.,oh Liver, 
the amount of money, being the price of their or his ono-fonrth share of the 
said immoveabio property as specified by the Commissioner in his statement^ 
L^lnbit lo/, withni sir mouths fron the date to be fixed by tho Court for this 
purpose after the appointment of the receiver, in ivhioh case the iramoveaWe 
properties in question should be divided into four equal shares and one share be 
given to each partner or partners paying the price of his or their rfspeetive 

;t:Lph in 

6. The three partners, that is, tho plaintiff and the defendants 1 and 3 
s lonld pry into Court tho amounts of money due by them respectively as specified 
in t e .siatements, Exhibits 167 and 158, within a period of not more than six 
months from che date of the receipt of a notice from the receiver to pay the 
same and the receiver was directed to credit such payment made by the partners 
to tiieir respective acconnts. 

10. ^ If, however, the recoveries made by him as stated above should be found 
0 be insufidcient to .satisfy all the debts payable by the firm, the receiver to 
proceed to sell the whole immoveable properties of the partnership at the market 
price then prevailing or such portions thereof as should still remain in his 
possession by reason of the non-payment of the price thereof by all or any of the 
partners m aspect of their or his share as provide! in pamgraoh 3 and payoff 

*4 UM proceeds ; and if there should be anv debts 

still iext unpa.d, the amount required forpaymeut and satisfaction thereof so be 
paid by aU the four partners in equal shares, or if any surplus be left, the same 

to he shaied in by a, 11 the four joartners in equal proportions ? 

The plaintiff and defendant 1, being dissati.sfied vvitli the .said ' 
decree, preferred cross-appeals, Nos. UO and 111 of 18d7 respect- 

Augu.st, 1S9S, dismissed 

both the said appeals and confirmed the decree with costs. 

While the proceedings in the above* suit were pendino-, one 
- . achappa bin Eariba.sappa and his brothers, who were members 
of an undivided Hindu family and one of whom was Shankarappa > 
he plaintiff in Suit No. 486 of i 89 brought a suit, No. 3l of 
189. , m the Court of the First Glass Subordinate Judge of 
Dhfirwir against the partnership firm whose dissolution had been 
decreed in Suit No. 486 of 1814 for the recovery of a mouey-debt 
namely, Rs. 10,820. Pending the suit, the plaintiff EachappI . 

struck off, The Court passed a decree for the plaintiffs on the ' ' 
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Subsequently, in the year 1902 the plaintiffs in Suit No, 31 of 
1897 having applied for exeention of the decree by attachment 
and sale of the decree in Suit No. 486 of 1894 for dissolution of 
partnership^ the clefendants-oppoiients contended that the decree 
could not he attached according to law^ as it was in the hands of 
.'ail' official receiver appointed by the Court as the assets of the 
-dissolved partnership; and further that the previous sanetioa .ij.,^;: 
the Court wUvS necessary for the attachment of the decrecj and as 
no such sanction was obtained by the applicants; their application 
for execution should be dismissed. The Court overruled the 
defendants^ contentions and directed that further orders be 
made for execution as prayed for by the applicants/^ 

The defendants appealed. 

Ftoierisou (with Ilahuleo B. Chatilal) for the appellants 
(defendants) % — We first contend that' a decn-ee for dissolution and'';:’,;-' 
winding up being in the nature of an administration decree is 
not property that can be attached and sold ; much less can it be 
regarded as an asset of the partnership. Secoiidljq we contend 
that although the partnership property consisted of moveables 
immoveables, the;. decree for dissolution, wh6.reby;:a,.,:':,i'beeiver:'; 
was appointed. to collect the outstandings :and' 
and finally to distribute the surplus, if anjq between the partners, 
cannot be regarded as anything more than a mere money-decree 
and; therefore; even if attachable, the order for the sale of such 
decree is illegal, section 273 of the Civil Procedure Code : /, 
KahiY, Alii Ma/iomed^^lyMahommed Noorooddeen v. Ma/iommei 
ZohunMeenS^'^ 


Fitlialiox the respondents (plaintiffs) A .decree . for ■ 

dissolution is nowhere- exempted in section 26S of the Civil 
’ -Procedure Code# ■ Inasmuch as the partnership property consisted 
of shops and houses, a. decree relating to such pr-; i pierty cun'** 
pot be, a mere money-decree. In Gi?pal JVams/ud v, 

^ all decrees which are,,, not mere money-decrees are held , do be 
attachable and saleable property® 
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, j’ (Acting) :~We tliiak that tlie Subordinate JiidgCj 

J ^ First Class, was wrong in directing further orders to be made for fc:*ii)i,tKaAi?rii* 

' I ■' ^ ^ execution as prayed for by the applicants. ^ 

In Suit No. 4S^'» of 1894 a decree waS' passed for the dissolution 
V . of a certain partnership consisting of four partners. The dis- 
; solution was declared bo date from the 1-ith January, 1894^ and 

a receiver was appointed with power to collect the assets and pay 
; , the debts of the firm which had been dissolved. In that ease the 

decree of the Subordinate Judge, which was confirmed by the 
N ; High Court,, gave elaborate directions to the receiver as to how 

he was to act„ By clause 3 he was to take possession of the 
whole immoveable property/ belonging to the partnership, and on ' 

any partner paying the price of one-fourth share in the same, he 
was to deliver such share into the possession of that partner. It 
has not been contended that any partner has paid his share. It 
was further provided by clause 10 of the decree that in default 
of such paj^ment the receiver was, if he required funds to 
^ *' satisfy all the debts payable by the firm, to proceed to sell the 

whole immoveable properties and pay ofi* all the remaining debts 
... out of such proceeds. If any surplus was left out of the proceeds, 

on the payment of all the debts, the same was to he shared by 
all the four partners in equal proportion. 

There was a further clause (No. 6) dealing with certain speci- 
. ' fied sums which were to be paid by three of the partners to the 

receiver. One of those partners was Shankarappa, and he was 
,'r ' ordered to pay Es. 4;512.f5«7|. ...It is. asserted before„us that that ' ' ■ ^ 

monejT- has not been paid. This same Shankarappa with his 
"j undivided brothers representing a Hindu family now seeks to 

, I execute a decree in a suit brought by Eacliappa, the late managing 

B member of the family, for a debt due by the said firm, and they 

seek to obtain execution by the attachment and sale of the above 
y >')''{ described decree which had been passed in the suit for dissolution , ^ 

V of partnership. ^ * _ . , ^ _ 

' 'i,' ’’ . We think, having regard to the principle laid down by '^y: ; 

;• /| Mr, Justice Farran in the ease of J, Kahn v, AUi Ilahtm^d Baji , 

' y, ' ■- iollow^^inihommoi MahomMei'ZoImfndi&en^*Mdhom^ 

'' y, . , " ■ , ' ' , , . ‘,'y ' ‘',i 

: /'j 'V, ■ (I) (1892) 16 Bom. 577. ' '' 


u , ' 
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decree^ and' collecting the assets of, the late firm and paying the 
debts of the finoj the decree-holders in the latter suit ranking as 
creditors of that firm.,,,: 'But- it is admitted ■ before ns that the 
decree in the suit for dissolution of partnership can be so far 
regarded as a money-decree, and that therefore it can be attached 
but cannot be sold. This being so, it is clear that the applicants’ 
remedy is not by a sale of the decree, but by proceeding under 
the provisions of section 273 of the Civil Procedure Code ; see the 
case of Gopai v. JoharimalPy 

■ We therefore vary the order of the Subordinate Judge, and 
direct that the procedure laid down in section 273 be followed. 
The order as to sale will be set aside. Each party to bear his 
own costs in this Court. 

Order 






(1) (1893) Cal, 85, 


(2) (1891) 16 Bom. 522. 
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Before tJw lEoro^Ue 3Ir. B. T, Candy ^ Q,S,Li Acting Chief 
and Mr. J'listice Chandavarhar. 
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A .SHOP STYE ED IH THE HAME OF' BA.KATRAM NANtlRAM BY ITS owsm ■' 
' ';i,' MINALAL ' SHADlRAM (ob'ioixal Defendant A ppEDLANf,,;;,'-^#,'^^^ 

: ';; ,KHARSETJI JIYA-ilSBET and another (original Plaintiff' And 
■ ' Defendant 2), Respondents.*'' ll' 
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Lhdtaiion Act (XV of 1S77). schedule II, article 91 — Bond — Suit to ham 
the bond adjudged mid-^8pecific Belief Act (I of 1877), section SQ — 
Limitation. 






Article 01, schedule Il/of the Limitation Act (XV of 1877), applies to a suit 
hroHig'ht under section S9 of the Specific Relief Act (I of 1877} to have a bond 
adjudged void and to have it delivered up and cancelled, * 
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Appeal from the decision of D. G. Gharpure, First Class Stibor- 
Judge of Dhalia in the 'Xhandesh District^ in Oivfii Saifs 

: y V "^'y ; 7:y ; ■ ' ' ■ " y- 
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■ The^ plaintiff on the lltli November,. 1818,. the present 
suit to have an instalment bond dated the 19th June, lS9-i, passt^d 
by him to the -defendant firm, set aside on the ground that it 
was obtained from him by coercion, fraud and misrepresentation, 
alleging that there was no consideration for it and that, if there 
was any, it wms bad as arising out of wagering transaetioiis. 
The plaintiff further alleged that he came to know^ of the 
defendants' fraud in September, 1890. 

The defendants were the proprietors of the defendant firm. 

Defendant 1 denied the plaintiffs allegations and contended 
that the suit was time -barred® 

Defendant 2 did not appear® 

The Subordinate Judge found that though the fraud, if any, 
must have come to plaintiffs notice sometime before the 9th 
November, 1895, the claim was not time-barred on the followdng 

I am of opinion that the cause of action to set aside a bond cannot he time- 
barred as long as liability thereunder can be en forced. In any suit of the latter 
description against plaintiif, ho can very well make the defence that the bond is 
invalid and such a defence will not be open to the objection that a suit for setting 
the bond aside on that ground is time barred. It is admitted that liability of 
plaintiif under the bond can still be enforced wherein he can safely plead that 
the bond is void. If so, his i)rosent suit for a similar declaration cannot be 
time- barred. 

The Subordinate J udge, therefore, set aside the bond holding 
that as it was in respect of satta (wagering) transactions, it was 
illegal and the consideration therefor was not "valid. 

Defendant 1 appealed® 

Branmt (with War ay an V. (defend* 

ant 1) : — The Judge was %vrong in holding that because the 
plaintiffs plea as to the invalidity of the bond would not be 
open to the bar of limitation in a suit brought against him by us 
to enforce liability under the bond, therefore we cannot defend 
the present suit on the ground of limitation under article 91, 
schedule II, of the Limitation Act. ' The suit was brought under 
section 39 of the Specific Relief Act, and article 91 of the Limi*^ 
tation Act governs such a suit* On the facts founds, the ^ suit 
ought to have been dismissed by the Judge. ■ 
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Raikes (with Raji A. Kkare) for respondent 1 (plaintiff) : — We 
contend that article 91 o£ the Limitation xict does not apply« 
The suit is governed by article 120 of the Aet^ therefore the 
period of limitation is six years and not three. We seek for a 
declaration that the bond in suit is void^, therefore it should he 
cancelled and delivered back to us. If article 91 be held appli- 
cable, still our prayer for a declaration would not bo affected. 
If the larger relief cannot be granted^ we submit we are entitled 
at least to the smaller relief : Rallia Ram v, Smidar j Nagaihd 

RrmiBoyh^ in reply : — Where the cancelment or setting aside of 
an instrument is the only relief asked, article 91 of the Limi- 
tation Act applies : Hazari Lai v. Jadmm Singh Vn-a Shankar 
V. Kalha FrasarlA'^^ : Hasan AU v. Na^oS^^ Under section 42 of 
the Specific Belief Act there can be no suit for a mere declaration 
that an instrument is void ; see Mitter on Limitation, page 730. 
The plaintiff is, therefore, not entitled to a declaration if Ms 
present suit under section 89 of the Specific Belief Act is time- 
barrecL 

Candy, 0. J. (Acting) In this case we need only deal with 
the question of limitation. The Subordinate Judge held that 
tliere was no bar of limitation because if the plaintiff had been 
sued on the bond, he could raise the pleas w^hicli are the founda- 
tion of his present suit. There are no authorities for such a 
proposition, and the learned counsel for the plaintiff before ns 
did not support it. But he contended that though the main 
prayer of the plaint (that the bond should be set aside) might be 
barred, still he was entitled to a declaration that the bond was 
void, and that for such a claim the period of limitation would be 
A':six:years«' . ■■■ 

We do not think that this contention is sound. The plaintiff 
seeks equitable relief under section 39 of the Specific Relief Act, 
and asks to have the bond adjudged void, and prays that the 
Court may in its discretion so adjudge it, and order ^ it to be 


; . ' ^ m a W Puajal) BmorJ, 2U, 
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delivered up and canceiled. That; was his prayer upon wliicii 
the parties went to triaL 

To such a case^ we tliinkj, article' 91 of the^ Ijiuiitation 'Xcts '; 
schedule 11., applies. This is not a document which is said on. 
the face of it to be void ; it can only be adjudged void if the 
facts which the plaintiff asserts can be proved. 

For these reasons we think that the Subordinate Judge should 
have dismissed the claim with costs^ and we accordingly now do 

In giving our decision on this point we, of course^ must not be 
taken as expressing any opinion on the other points which wore 
decided by the Subordinate Judge, nor as to the question how 
far the plaintiff can raise the pleas which he did in this case in a 
suit brought on the bond. 

Decree r evened > 
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Before the Hoiflle Mr* E, T, Gand^, Acting Chief Justice, 

mid Mr. Jimtice Ckandavarkcw. 

IRANI (oeioixal DErEXBAXT), ArEi,iCA3S,i?,'>' 
ARDESHIE HAVAS JI (obioixal PrAmTiEr), Oppoxext.^ ' 

Bmall Cause Court — Fresideneg Small Came CoU'rts Act (XV of 1882), 
sections 0 mid 88 — Decision by a single Judge on evidence — Beversal of 
decree by Full Court — Jurisdiction — Practice, 

One o£ tho J udges o£ tiie Presidency Small Cause Court at Bombay having 
dismissed tlie plain fcvif’s suit on the evidence, the decree of the J udge was 
reversed by the Full Court (composed of two Judges) as being manifestly 
against the weight of the evidence, on an application by the plaintifE undej? 
section 38 of the Presidency Small Cause Courts Act (XV of 1BB2). 

A question arose as to whether the decision of the Puli Court was ultra 
and void, there being nothing in tiie rules framed under section 9 of the Act 
providing for the exercise by the Full Court composed of two or more Judges 
of any powers conferred on the Small Cause Courlw 
IMd, that though the Rules of procedure and practice of tlie Presidency 
Small Cause Court at Bombay were silent as to the qxercise by the. full Court 
oonaisting of more than one Judge of ,any powers under .the Act, it did not 

, ' * Applkatioii Noi 77 of 1903 under .Extraordinary Jurlsdlctfoa . “'t 
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follow t'ba.t tlie sittings of the Ootirt were therefore ‘ultra vires, Tho'ugli 
""iiHEAM procedui’e to be followedj still by long practice 

1?. tile procedure had become well-defined and fully known, tbe practice being tbat 

Asdeshxb* shoiiia consist of two Judges— the Chief Judge, and in his 

absence the senior Judge, presiding. The Judge against whose def^ree any 
ax)pli<.'atiou is made is generally the second member, if he is present in Courk 
If he is absent, the Chief Judge and the second, or the Chief and any other 
Judge hoar and dispose of the application. Such being the unwritten riil-^s of 
practice, they must be deemed to bo Eules treated as in force in the Court on 
31st December, 1894-,'’ under clause (2), section 9 of the Act, and to be yalidly in 
force. They fall within the principle that an inveterate practice amounts to a 
nde of law. 

MMi further, that the power to alter, set aside or to reverse the decree under 
• ' ' Bection f>8 of the Act includ^is the power of the Pull Court to pass a decree in 

famir of the party in whose favour the application is granted. 

The practice of the Court of Small Causes at Bombay of reviewing the decree 
in cases in which the notes of evidetice are sufficient to enable the Full Court to 
ui'idertake that review and of secting aside a wrongful dismissal of the suit 
where the decision is mainfestly against the weight of evidence is not contrary 
to law. ' 

Applicatioi^ under the Extraordinary jurisdiction (section 622 
of the Civil Procedure Code, Act XIV of 1882), to set aside 
the proceedings and decision of the Pull Courts consisting of 
Mr. R. M. Patell, Acting Chief Judge, and Mr* Young, Acting 
Second Judge, of the Presidency Small Cause Court, Bombay^ 
reversing the decree of Mr* G. D. Deshinukh, Acting Fifth 
Judge. 

The plaintiff sued the defendant in the Presidency Small 
Cause Court at Bombay to recover Rs. 250 on account of broker- 
age at 5 per cenLj alleged to be due by the defendant for the 
sale of his hotel at Th^na. 

The defendant denied liability to the plaintiff's claim contend- 
ing that the sale of his hotel was not effected through plaintiff. 

The suit was tried by Mr. G. D. Deshmukh, Acting Fifth 
Judge, who, after recording evidence in full, dismissed the claim 
on the 22nd December, 1902. 

j'; The plaintiff thereupon applied to the P'ull Court under section 
, ^ ’SSof the Presidency Small Cause Courts Act (XV of 1882) for an 

^ '' ^^xtensionuf time to move against the' decree of 'Mr; Deslinmkh*'' 

, The application was granted by;tho .Full Court composed of Mr. 

, ; - .'^^Cliitty,'" Chief, "Judge, '.and Mr;';Deshmukli. Before the date of ^ 
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the further hearing Mr« Oeshmukh .■■ceased' to Be a Judge of 
the Pi’esidency Small Cause Courts he having in the meanwhile 
reverted to his substantial appointment as a Subordinate Judge 
in the niofussil^ and the plaintiff'^s application against his decree 
was heard by the Full Court composed of Mr, Chitty^ Chief 
Judge, and Mr. R. M. Patell^ Second Judge. The Full Court 
issued a in the following terms 

On the application of Mr. Blianjisliali Borabji, counsel for the plaintiff, it is 
ordered that unless good and sufficient cause to the contraiy be shown by the 
defendant on Tuesdaj^ the Ifth day of February, 1003, at 11 o’clock in the fore- 
noon, the verdict herein be set aside and the suit re-tried on the ground that the 
verdict herein was against the weight of evidence. 

Mr. Chitty having in the meanwhile left Bombay, the rule 
■was argued before the Full Court composed of Mr. 11. M. Patella 
Acting Chief Judge, and Mr. Young, Acting Second Judge. At 
the hearing the defendant contended that the Pull Court had 
no jurisdiction to set aside tte decree based on evidence heard 
and recorded by Mr. Deshmukh, who did not sit in the Full 
Court, The Court overruled the defendants contention and 
without ordering a re-trial made the rule absolute by reversing 
the decree of Mr. Deshmukli. The plaintiff’s claim was allowed 
to the extent of one hundred rupees with costs. 

Being dissatisfied wdth the decree of the Full Court, the 
defendant preferred an application to the High Court under the 
Extraordinary jurisdiction (section 622 of the Civil Procedure 
Code, Act XIV of 1882), urging that : — 

(1) The Full Court consisting of Mr. Chitty, Chief Judge, and Mr. Pateli, 
Second Judge, acted without jurisdiction in granting a nisi, 

(2) Mr, Boshmukh, who heard the suit and recorded the evidence, was not 
sitting with the Chief Judge when the rule was granted. 

(3) The Full Court consisting of Mr. Patell, Acting First Judge, and Mr. 
Young, Acting Second Judge, had no jurisdiction in making the rule absolute^. 

(4) The said tw^o Judges acted without jurisdiction in passing a decree agamsl 
the applicant (defendant) for Bs. 1 00 and costs without ordering a re-trial, it 
they had at all any jurisdiction to do so. 

(5) The said Judges acted without jurisdiction in reversing the decree of Mr* 
Boshmiikh without Ms consent. 

(6) The said Judges acted -without jurisdiction in passing a decree on evidence 
' net recorded by them or mj one of them# 
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XCM)a (7) The Judges acted without jurisdiction in passing a decree in oontraven- 

tion of the terms of seefclon 37 of the Presidency Small Gaiise Courts Act (XT 
of 1882) under which it was provided that ’'''every decree of tlio Small Cause 
Court in a suit shall ho final and conclusive*’^ 

(8) The Judges acted without jurisdiction in reversing the decree of Mr. 
Deshmuhh; who did not sit to review Ms own judgment, on the ground that 
tlio decree of the absent Judge was against the weight of evidence.'^ 

(9) The Judges acted without jurisdiction in sitting as the Pull Court not 
recognized either by the Presidency Small Clause Courts Act, or under any of 
the rules framed by the High Court of Bombay under section 9 of the Act'. 

A mle 7 im was issued requiring the plaintiff to show cause 
why the decree passed by the Pull Court in his favour should 
not be set aside* 

Marzhaih (with P. N, Oodinho) appeared for the applicant 
(defendant) in support of the rule :~Oiir first eontentioo. is that 
there being no rule constituting a Pull Court, the definition of 
Small Cause Court given in section 4* of the Presidency Small 
Cause Courts Act would mean one Judge or all the five Judges 
sitting togethery but there is no provision for two Judges con- 
stituting a Full Court. The Bombay High Court has not framed; ^ 
anj" rule for the constitution of a Full Court under section 9 of ; 
the Act* The High Courts at Calcutta and Madras have framed:" 
rules with respect to a Pull Court— Rule 95 of the Calcutta 
Rules, and .Rules 180 and 181 of Madras Rules* Even under the 
okl Act (IX of 1850) there was no provision made in connection ' 
with a Full Court, Sections 37 and 3S of the present Act relate 
to reviews^, but they say nothing with respect to a Pull Court 
There being no provision of law constituting a Full Court, we 
submit that the constitution of the Full Court of the Court of 
Small Causes; Bombay, is illegal. 


'Have you got any , autIio.rity,,,„„to 




(OiNDf, O. J, (Acting) 
support your coutention ?) 

There is no authoiity because this is the first time that the 
point is urged. Even supposing that the constitution of the 
JPull Court is legalj still the procedure adopted bj'- that Court was 
I»ighly irregular. According to the usual practice, the Judge 
' ,y-‘,V,who records evidence .and decides the original suit sits with the 
i: i'v Ihill Court and then the two Judges decicie 

■ fcJie, appHcaiion, Ip ^ :the|; present case Mr. Deshinukh, who 
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recorded the evidence and decided the suit, was not sitting in 
the Fall Court when the decree was reversed. Another irre^ 
the rule uisi ismed to us .by the Full 'Court ; 
distinctly stated that the case would be re»tiied« But instead of 
complying with the terms of the rule, the Full Court reversed 
the decree of Mr. Deshmukh and passed a new decree then and 
there. We submit that the Pull Court had no jurisdiction to do 
so, especially as Mr, DeshmuklFs decree was based entirely on 
evidence : Sriiiivand v. Balaji Rau ; Sadasooh v. Kauuay^a 
SaMoofi V* Hurry 

Our next point is that the Bombay Small Causes Court not 
-having been invested with appellate jurisdiction, the Full Court 
had no authority to reverse the decree passed by Mr, Desh- 
mukh. The utmost that the Pull Court could do in its revisional 
jurisdiction was to reverse the decree and send back the case 
for re-triaL The decree being based entirely on evidence, the 
Full Court had no authority to pass a fresh decree in its place. 
Even the High Court has no power under its extraordinary 
jurisdiction to revise a decree of the Small Cause Court when 
the decree is based purely on facts. Section 25 of the Provin- 
cial Small Cause Courts Act supports our contention : Poona 
City Mimidpaliiy v, Eamji ; Bai Jasoda v« 

E. C, Ooyaji appeared for the opponent (plaintiff) to show cause. 

Candy, G. J. (Acting) : — This is an application under section 
022, Civil Procedure Code, by the defendant in a suit in the 
Court of Small Causes, Bombay, to set aside a decree passed 
against him by two learned Judges of that Court under section 
S8 of the Presidency Small Cause Courts Act. The suit was 
originally decided on 22nd December, 1902, by the Acting Fifth 
Judge, Mr. Deshmakh, who dismissed the claim. 

Plaintiff then made an application to the Chief Judge and 
Mr. Deshmukh under secdon 38. . ' 

Such applications in the Bombay Court of Small Causes are 


:;,a)(i896) 21 MacL 2S2. 
' m {1895} 19 Mad. 96. 


(3>(1896) U Cal. 435. 
G) (1895) 21 Bom, 250* 


(5) (1898) 28 Bom, 364. 
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. On the first day the application was to obtain an exteiivsion 
of time, which was gTanted. On the next day when the appli^* 
cation was renewed Mx\ Deshmukh had ceased to be a Judge of 
the Small Cause Court, and the application was heard by the 
Chief and Second Judges. Notice was then ordered to issue to 
defendant. 

The case eventually was heard by the Acting Chief and 
Second Judges (Messrs. R. Patell and Young), wdio,on the evidence 
recorded by the late Acting Fifth Judge, set aside his decree 
dismissing the suit and passed a decree for the plaintiff. 

The nine objections recited in the application for revision are 
all based on the plea of want of jurisdiction and were formulated 
by the learned counsel for applicant under two main heads ; — 

(!) As there is nothing in the present Rules under section 9 
of the Presidency Small Cause Courts Act, 1882, for the Court 
of Small Causes of Bombay providing foj’ the exercise by two or 
more Judges of any powers conferred on the Small Cause Court, 
all applications under section BS of the Act decided by a Full 
Court are vires and void. 

(2) III this case the Pull Court had no jurisdiction to 
reverse the decision of the late Acting Fifth Judge on a question 
of fact. 

On point (1) we are of opinion that the fact as stated does 
not render the proceedings of the Pull Court invalid. Section. 9 
provides that the High Court may from time to time by rules 
having the force of law prescribe the procedure to be followed 
and the practice to be observed by the Small Cause Court, &c., 
and Rules made under this* section may provide among other 
matters for the exercise by one or more of the Judges of the Soiali 
Cause Court of any powers conferred on the Small Cause Court 
by the Act. The Rules of procedure and practice of the Court 
of Small Causes of Bombay, to be found at page 400 of the Cceal 
Rules and orders made under Enactments applying to Bombay, ' 
^ are silent as to the exercise- by more than one of the 'Judges 
(edm|ionIy called "the Full Court”) of any powers under the 
Ael., -1 Bui it does hpt follow that the sittings of the Full Court 
are ' therefore iiathe report in this ease made by the 

Acting Chief ^hdge . the Full Court has been 
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cOBstituted, and lias Been working as a Court of H e vision "aild " 
Appeal ever since the estabiishment of the Court uiidor Act IX 
of 1850, 

No rules were framed as to the- procedure to be followed^ 
but by long practice the procedure has become well-defined and 
fully known. That practice is that the Full Court consists of 
two Judges — the Chief Judge, or in his absence the senior Judge, 
presiding. The Judge against whose decree any application is 
made is generally the second member, if he is present in Court, 
If he is absent the Chief J udge, and the second, or the Chief 
Judge and any other Judge, hear and dispose of the application. 

Such apparently are the unwritten ilules of practice, and 
if they are not inconsistent with the provisions of the Act, they 
must be deemed to be Rules treated as in force in the Court on 
31st December, 1894/' under clause (iii) of section 9 of the Act, 
and to be validly in force. They fall within the principle that 
inveterate practice amounts to a rule of law^^ (see per Esher 
M, R. in Joyner v. Weeh%. All the more so as in numbers of 
cases, this Court has under its Extraordinaiy jurisdiction acqui- 
esced in the practice. They are in accordance with Rule 95 of 
the Calcutta Rules and with Rule ISO of the Madras Rules, 
copies of which have been shown to us by the learned counsel 
for the present applicant. 

Here the pleader for the applicant for a ne^v trial did first 
move before the Chief Judge and the Acting Judge who had tried 
the suit ; but the merits of the application were not gone into, 
a postponement being asked for and granted. The Judges were 
within their rights in granting the^ postponement. When the 
application was admitted and finally heard Mi\ Deshmokh was 
not a Judge of the Court, so it was impossible for him to take 
part in the c'ase. ' ' 

(2) Under the second head the questions which arise are 
more difficult. 

The first is that the notice (commonly called a nde nim) 
which was issued was a notice of a new' trial, and therefore if the 
rule was made absolute, all that could be done was to order a 
new 'trial.' , ‘ ■ , ' - 
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190 S. We think that the foundation of this argument is more in 

"bbusam”" form than in substance. It has not been shown by affidavit or 
otherwise that the pleader who appeared for defendant before the 

Full Court when the case was finally disposed oi was not prepared 
to argue the case on the merits or had no opportunity of doing 
: ' , 60. It appears that all applications under section 38 of Act XS 

of 1882 are treated as applications for new trials. The marginal 
note to section 38 is new trial of contested cases/'’ 

Rules 178 to 181 of the Madras Rules^ promulgated in 1899. 
n ' shown to us by the learned counsels illustrate this point. They 

, . : speak of applications under section 38 as applications for new 

^ ' trial/^ Rule 181 runs 

If the Court. . .considers that there are grounds for the 
’A , application it shall grant a mle for a new trial, and shall 

'' ’ give notice to the other side.^^ 

■B' The fact is that the language is apparently based on the old 

K'’*:/’ Law. Under section 51 of Act IX of 1850 the Court was .merely 

empowered to order a new trial. Under section 37 of Act XV of 
/ 1882^ unamended by Act I of 1895^ the Court may order a new 

trial to be held, or se/^ aside ^ or reverse the decree or order/^ 

The same language is found in section 38 of the present Act. 

... . .v But the applications are treated gejierically as applications for 

new trial. Hence the phraseology of the Madras Rules and of 
the notice in the present case. 

But it is contended that, apart from, the words of the notice^ 

I , ■ the Court had no power to set aside the decree of the Acting 

I'' Fifth Judge, dismissing the suit, and to pass a decree for the 

I plaintiif. basing that decree^solely upon a finding of fact. Apart 

A ; , question of the jurisdiction of the Full Court to appro 

' / . , ' ciate the evidence and arrive at a finding of fact opposed to that 

A' ^ ' arrived at by the Judge in the first instance, we think that tile 

I ’ ' power to alter, set aside, or reverse the decree or order must 

to pass a decree in favour of the party in mdiose 
f; '' fovour the application is granted. It is easy to suppose a case 
; A''- v'\ ! '^h/oh after the evidence has been recorded there is no contest 

" , regardihg the^ facts,' but the single Judge misapplying the law to 

M AA/’;/'- , topse facts may .have wrongly .dismissed the suit. If the Full 

■; / ; ‘ _ Court; could set it follows that the Full Court 
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would naturally pass a decree in favour of the plaintiff^ in whole;'; 
or in part as the case may be. It would be unnecessary to order 
a new trial in order that a fresh finding on the facts might be 
arrived at^ those facts not being contested. 

But, it is contended, the Full Court had no jurisdiction to 
appreciate the evidence, and for this contention there is the 
clear authority of Collins, 0, J., and Shephard, J., in Sadasook 
GamUr v. lianmy^ciS^^ 

That was a case under section 37 of Act XV of 1882, before 
the amendments under Act I of 1895. The Pull Court divscussed 
the evidence and dealt with the case precisely in the manner in 
which an Appellate Court might have treated it ; and the result 
was they reversed the decree of the single Judge awarding the 
claim, and they dismissed the suit (the converse of the present 
case). Mr* Justice Shephard held that this was beyond the 
jurisdiction of the Full Court. He relied on the provisions of 
section 38 of the Act, as it then stood^ which provided for a 
rehearing by the High Court in cases of miscarriage or failure of 
justice. He remarked ^Hhat the Act of 1860, section 63 (50 is 

a misprint), did not provide for any other mode of interference 
with the original decree than by granting a new trial, and when 
in 1S82 the Legislature altered the law by prescribing several 
modes of interference, it clearly was not intended to alter the 
conditions under Avhich the Pull Court could act. If under the 
Act of 1850 a new trial could not have been granted, then under 
the Act of 1882 the decree ought not to have been reversed/^ 
Mr. Justice Shephard then referred to the English cases as 
showing that an applicant for a new trial must show that the 
verdict is one to which no reasonable man ought to have come, 
and remarked It does not appear thaPJinthe present case 
there was any pretence for saying that the judgment of the 
Second Judge was in this sense an erroneous one...,.,... It is clear 
that the case was one in which different minds might not 
unreasonably have come to different conclusions.” 

In the ease before us we understand the report of the Acting 
Chief Judge, -who was a member of the Court which granted 
the rule and also of the Court which disposed of the case, as. 
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iiieaiiiBgiliat in .the opinion ol the Euli Court the verdict of the 
late Acting Fifth Judge was manifestly against the weight of 
■^;:::;::the''Avidehce,^ 

Mi\ Justice Best did not agree with Mr. Justice Shephard. 
He held that the language of section 37 (now section 3S) seems 
to mean that though the party is not entitled to appeal as of 
rights the Court may, if it thinks fit, reconsider any decree or 
order with all the powers of an ordinary Appellate Court. 

The Judges having differed, the case came on, but was not 
reargued, before the Chief J ustice, Sir Arthur Collins, who simply 
recorded his agreement with the reasons and conclusions of Mr. 
Justice Sliephard. 

The question was again considered by a Full Bench of the 
Madras High Court in Srinivasa Charln v. Balaji Ran when it 
was held that the effect of the amending Act I of 1895 was not 
to extend the powers of revision given by section 8S, but to 
limit them to contested eases* 

The Full Bench therefore adhered to the ruling in the former 
case that the Pull Court had no power to revise a decree of a 
single Judge or order a new trial on questions of fact. It is 
noticeable that their Lorships did not allude to one important 
fact, w., that the provisions of the old section 38, providing for 
a rehearing by the High Court in cases of miscarriage or failure 
of justice, were repealed hy Act I of 1895, which enacted an 
entirely new Chapter VI, and changed the title from ^^New 
trials and rehearing "' to New trials and appeals/’ The fact 
that suits could be removed before hearing into the High Court 
(sections S9, 40} would not justify the term appeal” If then 
^^save as otherwise provided by this Chapter or by ai\y other 
Enactment for the time being in force every decree or order of 
the oniall Cause Court in a suit shall be final and conclusive/" the 
Jurisdiction conferred by section 38 was evidently coiitemplated 
as at least quasi-appellate, and there is some force in Mr. Justice 
Best s remark that the Full Court was apparently vested with 
■tll;|the powers of an ordinary Appellate Court. The ruling of the 
Madras High' Court (Sadasook GamMr \\ £annmj^a was 
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<Foted with approval by Mr. Justice Sale in Samon y. Hwfu 

Da, BMkum He held that ‘'where the question is one of 
evidence the judgment of the original Court could be reversed 
and a new trial directed, only when .such judgment is manifestly 
against the weight of the evidence and, quoting MacE wen’s 
L,mall Cause Court Practice, said “it would appear that it has 
not been the practice of the Small Couse Court to deal with 
applications for a new trial except under the powers ordinarily 
exercised by a Revisional Court.” 

If the above dictum be applied to the present case, it would 
appear that the Full Court could interfere, as it was held that 
the decree dismissing the suit was manifestly against the wei<vht 

/: of '.tlie /evidence, - 

The three cases cited above were quoted by Mr. Justice 
Straehey in Soonderlal v. Qoorprasad as showing that the 
jurisdiction under section 38 is revisional. So, no doubt, it is ; 
but, as shown above, that does not directly touch the question 
here, which is whether in revising a decision on a question of 
fact, because it was manifestly against the weight of the evidence, 
the Pull Court exceeded its revisional jurisdiction. 

The learned counsel asked us to apply the analogy of section 
25 of the Provincial Small Cause Court Act, and referred us to 
the dictum of the late Sir Charles Farran in Poona City Muni, 
duality v. Bamji (^> where the late learned Chief Justice said 
It is, we think, clear that an error of law or procedure in the 
Small Cause Court confers jurisdiction upon the High Court to 
exercise the power committed to it by the section (25).” This 
was taken by Mr. Justice Pox in Soo\ramania7i GhettyY. Qoaih W 
as meaning that “ error or misapprehension of the facts of a 
K||se||p:::thq part nf a Judge of a^Small 
|||||3|f|§ctiQn: to/a;' ;High/;Co^rt ; to 

Cause: Voorts;'" Alt 

|il|®|;;:SiiMi|&:ObTOt;may “pass/Such;p 
is argued that it must be more so with regard to the powers of 


(1) (1896) 24 Cal. 455. 
m (1898) 23 Bom. 414. 
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the two sections are very different ; and Sir Charles Pamn in 
his jtidj 2 :ment just cited goes on to show that it would be im- 
proper to define the limits within which the power of the High 
Court under section 25 should be exercised, pointing out that 
‘'Hhe wording of the section is of the widest description/^ differ- 
ing from the wording of section 622 of the Civil Procedure Code, 
which under the ruling of the Privy Council must be construed 
in a very restricted and limited sense/^ 

The judgment of Sir Charles Farran, just cited, was quoted 
by Mi% Justice Fulton in his judgment in JSai Jasoda v, Saman*:: 

^^Un which the Judge of the Small Cause Court at Broach 
recorded all the evidence which the plaintiff had produced, and 
then recorded the following judgment: — Claim not proved* 
Claim rejected with costs/*' The Judges (Sir Charles Farran 
and Mr. Justice Fulton) held that this was not according to 
law/^ and then on the evidence passed a decree for the plaintiff* 
Mr. Justice Fulton remarked that it was unnecessary to deter- 
mine whether the phrase according to law could by any 
ingenuity of reasoning, in an extreme case, be held sufficiently 
elastic to include a clearly erroneous decision of facts. The 
point is that the Judges, holding that the judgment was not 
according to law, reviewed the evidence as to the facts, and 
then considered it unnecessary to order a new trial, but 
proceeded to give judgment on the facts. 

Here, under section 38 of the Presidency Small Cause Courts 
Act, the Fitll Court is empowered to order a new trial or alter, 
set aside, or reverse the decree.'* There is nothing to show that 
the Legislature intended %at if a decree dismissing the plaintifi‘^s 
claim on the facts is set aside^ then the Full Court must order 
a new trial, or that the Full Court is debarred from going into 
facts at all, even before ordering a new trial. 

Whether the jurisdiction of the Full Court under section 38 
be termed revisional, or, following the heading of the Chapter, 
appellate, we do not feel justified in holding that the practice in 
the Court of Small Causes, Bombay, of reviewing the evidence 
in 'cases in which the notes of the evidence are sufficient to exi- ' 
§,bl6 the Pull Court 'to undertake that review, and of setting asido 
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, a wrongful dismissal of the suit, where the decision is manifestly 
against the weight of the evidence, is contrary to law ; and, we' 


therefore discharge' this, rule, with' costs. 


Rule discJiarffeih 


APPELLATE CIVIL. 


Before the Uon'lle Mr» JEJ, T. Candy, Acting Chief Justice, 

and Mi\ Justice Chandami/rhar* 


Bbesaic 

Abdisiob, 


ABDUL XAEIM PATEH MAHOMED (oeiginai, Plaintipp)} Applicant, 
V* THE MUHIOIPAL OP DICE E, ADEN (original Defendant), Opponke^t.*^ 

.Letters Fatentg I860, clause IS— Aden Courts Act {II of 1864) — Suit in 
Civil Court of Resident at Aden— Transfer of suit to the Righ Court — Foioer 
of High Court — Jurisdiction. 

Tlie CivE Court of tlie Eesident at Aden, as comtituted by Act II of 
1864, is subject to the superintendence of the High Court at Bombay within 
the meaning of clause 13 of the Letters Patent, dated the 28th December, 1 86b, 
and the High Court has power to remove a suit from the Court of the Eesident 
and to try and determine the same. 

Civil application for the transfer of a suit from the Court of 
the Political Resident at Aden to the High Court. 

The plaintiff* filed a suit in the Court of the Political Eesident at 
Aden, alleging that the defendant wrongfully took possession of 
certain immoveable property, and praying that he (defendant) 
should be directed to deliver possession of the property to the 
plaintiff. 

The defendant answered {inter alia) that in taking possession of 
the property he acted under the orders of the Political Eesident 
and that if the plaintiff had any claim he should prefer it against 
.that officer. ■ • , ^ 

The plaintiff j thereupon, applied to the High Court for the 
■ transfer of ^ the case from the Court of the Political Eesident to 

■■ fi. AfplieaMou of 
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itself on tlie ground that ''Undei 'the "circumstances of the case it 
was impossible for the Political Resident to try the siiit^ and that 
in the interests of justice the transfer had become necessary. 
A f%U nisi having been, issued to the defendant requiring 
him to show cause why the plaintiff's application should not be 
granted^ , . 

HaiJceB (instructed by Messrs. Mgelot^, Gulaichancl and JFadia) 
appeared for the applicant (plaintiff) in support of the rule : — The 
question is whether the Resident's Court at Aden is subject to the 
superintendence of this Court under section 13 of the Letters 
Patent, dated 28th December, , 1865. The Court at Aden was 
established by the Aden Courts Act (II of 1864). The object 
of the Act was to bring the Court of the Resident at Aden under 
the superintendence of this Court in respect of certain judgments 
and proceedings as stated in the preamble. Sections S and 9 of 
the Act show in respect of what judgments and proceedings the 
High Court is invested with the power" of superintendence* In 
respect of suits over Rs. 1,000 in value, the Aden Court is bound 
to make a reference to the High Court for decision. The value 
of the property in the present suit is over Es. 1,000* Section 1 1 
lays down the procedure to be adopted by the High Court. These 
sections clearly make the Court at Aden subject to the 
superintendence of the High Court. Section 16 of the Act also 
supports our contention, because under that section the provisions 
of the Civil Procedure Code are made applicable to the Court at 
Aden* Under these circumstances, section 25 of the Code 
would empower this Court to transfer the case to itself. The 
only authority on the point by way of analogy is the Perim ease, 
Queen-Empress v. Maganlalfi^ Section SI of the Act gives povrer 
to the High Court to frame rules to regulate the practice and 
proceedings of the Court of the Resident at Aden* This means 
that-' that Court is subject to the superintendence of the High 
Court* Section 15 of the Charter establishing the High Court 
generally to the Appellate side of the High Court the 
power of revision over all Courts; Mi Jmna v* Mi 
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(CakdYj, 0. J, (Actikg), referred'to Mah%daji y 

8eoU (Advocate General^ with E. F, Nicholson^ Government 
Solicitor), appeared for the opponent (defendant) to show’ cause. 
The High Courtis power of superintendence must be determined 
by reference to the Charter^ 24 and 25 Viet., c. 104, section 15 : 
Khoja Shivji v, liasham G%ilamP*^ The Zanzibar Courts are 
mueh more under the superintendence of the High Court than 
the Resident's Court at Aden, because there is an ap 23 eal to the 
High Court from the decision of the Zanzibar Courts : the High 
Court having aj3]3ellate jurisdiction the powmi' of revision 
necessarily follows. The power of superintendence given to the 
High Court by section 8 of the Aden Courts Act is in conueetioii 
with criminal cases and not in connection with civil cases. The 
superintendence or revision provided in the preamble to the 
Act is the superintendence or revision in criminal cases— see 
sections 28, 29 and SO of the Act. The general scope of the Act 
is that the High Court is merelj^ to give its opinion on a reference 
by the Aden Courc^ that is, the High Courtis powmr is merely 
sninisterial with respect to that Court. After the High Court 
has given its opinion, the final decree is to be passed by the 
Resident according to the opinion of the High Court. Though 
the Act provides for the procedure to be adopted by the Resident 
in criminal cases, it says nothing about the procedure to be 
adopted by him in civil cases. In such cases the Resident is to 
be governed by the spirit and principles of the laws jDrevailing in 
the Bombay Presidency—see section 16 of the Act. Under 
section 8 there being no appeal given against the decision of the 
Resident, the result would be thtit the High Court cannot 
transfer the 'present case from the Court at Aden ; In Be 
Batkimee VunhoUmnP'^ 

' in reply ; — The em&s^ relied on do not apply. In the 

absence of any enactment to the contrary, all Courts in this 
Presidency must, ipso facto , be subordinate to this High Court : 
Mari V* The Seerdar^ of State Aden being included in the 
Presidency of Bombay, the Court. at 'Aden ^ must necessarily be' 
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suiDjoctj under the Letters Patent and the Charter Act^ to the 
li superintendence of the Bombay High Court. The High Court 
is not merely a consultative tribunal~see sections 8 and 9 of the 
Act. The High Court is to pass its decision and the Resident is 
to carry it out. The Resident is to discharge the duties of the 
Court executing a decree^ in [other words, he becomes the 
ministerial officer of the High Court* 

Candy, 0. J. (Acting).— The main question before us is whether 
the Civil Court of the Resident at Aden, as constituted by Act II 
of 1864, is subject to the superintendence of the High Court of 
Bombay within the meaning of clause 13 of the Letters Patent, 
dated 28th December, 1865, If it is, then the High Court has 
power to remove the present suit from the Court of the Resident 
and to try and determine that suit, and it is clear on the 
admitted facts that for the purposes of justice it is proper that 
this should be done if the High Court has that power. In 
Firbhai v. B» and C, L Railway Mr. Justice Green 

held that the Bombay Court of Small Causes, as constituted 
under Act IX of 1850 (amended by Act XXVI of 1864, section 7), 
must be considered to be subject to the superintendence of the 
High Court for the following reasons : — Subject to the conditions 
prescribed in section 54 of Act IX of 1850, the High Court had 
authority under that section to remove causes from the Small 
Cause Court and itself to try and determine them. By section 41 
of the same Act, any general rules for regulating the practice 
and proceedings of the Small Cause Court made and issued by 
the Judges of that Court were to be sent to the High Court 
for approval. . , Then there was the power of the High Couri to 
prohibit the Bombay Court of Small Causes from proceeding where 
it was acting without jurisdiction or in excess of jurisdiction . , . 
and there was the power of reserving questions of law or 'equity ' 
for the opinion of the High Court, and the obligation to do so,' 
in cases above the value of Es.'600, on the application of; either 
_,p£ 'the parties. Such a power of reference was termed hy Mr« ' - 

tyustice, Phear, fn Ike matter 

'fom of appeal/^ ^ , 

the above reasons Mr, Justice Green held that the Bombay 
Court ^ of , ^ SmWl ‘Causes^ I though not subject in all respects, ’ 
' I; ; V .ih' iimp; ^ _ p)ii87oj' e leng, n iso* , 
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or perhaps generally, to the superintendence of the High Court, 1003. 
nor, strictly speaking, subject to its appellate jurisdiction at all, Amrrt. iciLvrin 
•was so far subject to its superintendence as to give the latter 
Court, under clause 13 of the Letters Patent, power to remove, 
and try and determine any suit pending in the former Court, 
when the High Court for purposes of justice should think proper 
to do so. 

The learned Advocate-General, who appeared before us against 
the rule, referred to section 6 of the present Presidency Small 
Cause Courts Act (XV of 1882) as showing that !the Legislature 
deemed it necessary by special enactment to declare the Small 
Cause Court subject to the superintendence of the High Court 
within the meaning of the Letters Patent. But this may well have 
been for the .sake of greater caution, and it is quite possible 
that the Legislature in framing the Presidency Small Cause 
Courts Act of 1882 had in mind the decision of Mr. Justice 
Green, which was delivered in 1871. For instance, section 6 of 
Act XV of 1882 declares that the High Court shall have, in 
respect of the Small Cause Court, the same powers as it has 
under the Charter Act in respect of Courts subject to its appellate 
jurisdiction ; and these powers include the power to make and 
issue general rules for regulating the practice and proceedings, 
the same power being given by section 9 of the Act. 

Act II of 1864 i was passed after the Charter Act of 1861 and 
after the original Letters Patent of 1862. Not only is it stated 
in the preamble of Act II of 1864 that it is expedient to provide 
for the suj}ermtendence or revision of certain of the judgments 
and proceedings of the Resident at ^den by the High Court at 
Bombay, but the Act provides in section 31 that the High 
Court of Bombay shall have power to make and issue general rules 
for regulating the practice and proceedings of the Court of the 
Resident, and also to frame forms, &c., all almost in the same 
language as is to be found in section 16 of the Charter Act. It : > j 

would seem therefore that the Legislature expressly intended that i 

iiie High Court of Bombay should have superintendence over the : : : , . * 
Court of the Resident. No doubt the High Court of Bombay is 
not the " High Court ” at Aden for such purposes as are governed , , 

by the definition of the High Court in the General Clauses Act; , 
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for it} is not tlie highest' Court of appeaL There is no appeal from 
decisions or orders, civil or criminal, of the Resident (sections S 
and 29 of Act II of 1864}). ' But nevertheless the High Court may 
have superintendence over the Resident’s Court j and it is clear 
' „ "from sections 8 toT3.-of the. Act II of 1864 that in certain eases 
a litigant in tlie Resident’^s Court has of right what is practically 
an appeal to the High Court. Mr. Scott would have us read 
clause 13 of the Letters i^atent and section 15 of the Charter Act, 
together so strictly that the High Court can have no superinten-^ 
deuce over a Court, unless an appeal properly so called lies from 
the decisions of such Court to the High Court. But that, as 
remarked by the present Chief Justice (in Bhagioandm v. Jedu^) 
would be to apply a narrow meaning not warranted by the Act. 

For these reasons I think that this Court has jurisdiction 
under clause 13 of the Letters Patent ; and I would make the 
rule absolute. Costs to abide the result. 

CjEIANBAVAEKAR, J. — This is an application made by Abdul 
Karim Fateh Mahomed under section 13 of the Amended Letters 
Patent of 1865 for a transfer to this Court of the suit filed by the 
applicant in the Resident's Court at Aden against the opponent, 
the Municipal Officer at Aden. The ground of the application 
is that the opponent has in his written statement in the suit 
sought to justify the act complained of in the plaint as one done 
under the orders of the Resident. 

The application is opposed by the learned Advoeate-General, 
appearing for the opponent, on two grounds : first, that the 
Resident’s Court is not subject to the superintendence of this 
Court within the meaning* of section 13 of the Amended Letters 
Patent of 1865, and second, that on the merits this is not a 
proper case for transfer. 

Dealing first with, the preliminary objection to the jurisdiction 
of this Court, it is clear from the preamble of Act No. II of 186,4 

Acito provide for the admimstraimi of civil add erimiml 
'ijmtim d Aden) that one of the objects with which it was passed 
'to provide for the superintendence or revision of cfertairi^^ 
;:^of/,thje}Judgm,ents' and :proeeedings of the Residents Court by 
.-this Oourtt . It is eontehdfe^d,^ however^ that the? power of superin^ ■ 
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teiidence given by the Act.to^ this Oonrt is not ■ a Judicial but, '; 
purely ministerial power. . ; It is true that according, to section, 
of the Act no appeal lies to this Court from any decision or order 
of the Resident ; but the power given to this Court to hear and 
pass judgments in certain cases mentioned in the said section 
when those cases are referred to this Court as prescribed thereby 
is undoubtedly a judicial not a purely ministerial^ power. 
According to section 8, in the trial of any suit in which the 
claim shall not exceed one thousand rupees in value, the Resident 
may, either of his own motion or on the application of any of 
the parties, refer to this Court any question of law, or of usage 
having the force of law, or of the construction of a document 
affecting the merits of the decision, when he entertains reason- 
able doubt on the question. In the trial of any suit in which 
the claim exceeds one thousand rupees in value, the Resident of 
his own motion may^ and, on the application of any of the 
parties, shall refer for the decision of this Court any question 
of fact or of law, or of usage having the force of law, or of the 
construction of a document affecting the merits of the decision. 
Cases so referred to this Court have to be heard, under section 9 
by two or more Judges and this Court has to give Judgment 
in every ease. Under section 11, the parties to the case are 
entitled to appear and be heard in this Court in person or by a 
pleader. According to section 12, ^^the High Court, when it 
has heard and considered the case, shall transmit to the Resident 
a copy of its judgment under the seal of the Court and the 
signature of the Registrar.^' The combined effect of all these 
sections is that when this Court * acts on a reference by the 
Resident, it acts as a Court superintending jtuUdaUy certain 
judgments and proceedings of the Resident. It is true that 
this, Court cannot of itself under the Act pass a decree in any case ^ 

, referred to it; the duty of disposing of the case is cast by 
' section 12 of the Act on the Resident but, according' to ' that 
section, the Resident has to dispose of the case conformably to 
the decision of the High Court/', ,■' It' Js this _ Court, which in 
effect decides the ease ; it is the tribunal which gives judgment 
and, according to section’ 9, that Judgment is an order of tfie j 
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' But it was urged ■ that in any case tlie Besident’s Court was 

not within the meaning of section 13 of the Amended Letters 
^ Patent of 1865, because, it was argued, a Court subject to this 
Courtis superintendence ” must be a Court, subject, according 
V to section 15 of the Charter Act, to the appellate jurisdiction of 
this Court. Section 13 of the Letters Patent ordains : — "‘'That 
the said High Court of Judicature at Bombay shall have power to 
remove, and to try and determine as a Court of Extraordinary Ori- 
ginal Jurisdiction, any suit being or falling within the jurisdiction 
of any Court, whether within or without the Presidency of Bombay, 
subject to its siiferintendencej when th.e said High Court shall think 
proper to do so, either on the agreement of the parties to that effect, 
or for purposes of justice, the reasons for so doing being recorded 
on the proceedings of the said High Oourt/^ Section 15 of the 
Charter Act enacts that each of the High Courts established 
under this Act shall have superintendence over all Courts which 
may be subject to its appellate jurisdiction.^^ The contention of 
the learned Advocate-General before us is that section 13 of the 
Letters Patent must be read with section 15 of the Charter Act, 
and a Court contemplated as subject to this CourPs superinten- 
dence in the former is a Court subject to this Courtis appellate 
jurisdiction as pointed out in the latter, and no other. The 
difficulty of accepting that view is that the Letters Patent of 
1865 were granted, as the preamble shows, for the express pur- 
pose of conferring additional powers on this Court. Section 15 
of the Charter Act dealt with Courts which might be subject to 
the appellate jurisdiction and brought them within the superin- 
tendence of this Court : but that it was not meant to exhaust 
those Courts as the only Courts subject to this Court's superin- 
tendence is apparent from section 16 of the Letters Patent of 
1865, which ordain that "Hhe said High Court of Judicature at 
Bombay shall be a Court of appeal from the Civil Courts of the 
, Presidency of Bombay, and from all other Courts subject to its 
: superintendence/^^ The result is that, as pointed out by Green, '3 , 
Kkifnji v. J?. B, ^ <7. J. iSy. CoS'^\ taking the Act and, 
the rLetters Patent together, "Hhe High Court has superinten* 

. ,,,,, dence',_^ where 'it ; has’ appellate jurisdiction, and has appellate juris*' 
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diction where it has superintendence ” The view taken by 
GreeHj in the ease just cited was this. He said : — Section 
15 of the Charter Act does not, in my opinion, limit the superin- 
tendence of the High Court to the Courts which may be subject to 
its appellate jurisdiction ; it only says that over such Courts the 
High Court shall have superintendence, not that it shall have 
superintendence over those Courts which are subject to its appel- 
late jurisdiction, and over no others/' This view, I think, is borne 
out by Act II of 186-1, which provides for the administration of 
civil and criminal justice at Aden. The Charter Act was passed 
in 1861 ; Act II of 1864 brought the Resident's Court at Aden 
under the superintendence of this Court for certain purposes and 
in certain matters without giving any appellate jurisdiction to the 
latter over the former. Before the Letters Patent of 1865, there 
was then a Court subject to this Courtis superintendence, but not 
subject to its appellate jurisdiction. Section 13 of the Letters 
Patent was obviously meant to include such Courts and not 
merely those referred to in section 16 of the Charter Act. Even 
if we assume that the Courts referred to in section 18 of the 
Letters Patent are Courts subject to the appellate jurisdiction of 
this Court and no other, I do not see any good ground for 
restricting the term appellate jurisdiction'^ to its strict and 
technical sense. Where there is an appeal to the Court allowed by 
any law or regulation, in hearing the appeal it exercises its 
appellate jurisdiction ; but the same jurisdiction may be exercised 
and is, as a matter of fact, exercised for all practical purposes 
where the Court decides a suit referred to it by law on questions 
both of fact and of law. That was thewiew taken by Phear and 
Mitter, JJ., in John where they held thata reference 

was a modified form of appeal/^ That decision was noticed in 
terms of approval by Green, J., in Pirlhai v. B, B. C. L By, Co, 
and I see no reason to dissent from the view there taken. This 
view derives farther support from the ruling of this Court in 
Bhagwmidas Narotamdas v, Jedu mlad Bahu and others^^^'> where 
the present Chief Justice held that tile term appellate jurisdic- 
tion'^ in section 15 of the Charter Act should be construed to 
include the power of revision, v" ■ 

' ,, ' Xi) , (1^70) 6 Beng. L. BaW ‘ / . (2^ (1902) i Bom, L, B. 070. . V' 
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But it was urged "before us that this last ruling is opposed 
to the decision of a Full Bench of this Court in Khoja BMvJi 
V. Sashm Oulumj^'^ and the remarks of Sai-gent, O.J.j in 
his judgment in that case that “a power of revision is not an 
incident of appellate powers, but, on the contrary, can only be 
exercised where there is no appeal^'* were relied upon. But the 
conflict between the two decisions is, in my opinion, more 
apparent than real. In the Full Bench case the fact was, as 




tional purposes, assimilated to the area of a Bombay District “in 
order that the application of the Procedure Acts” to those Courts 
‘^may be exactly defined.” And the exact definition was, among 
other things, that this Court should be a Court of appeal accord- 
ing to the Civil Procedure Code from the decisions of the Zanzibar 
Court. The inclusion of the power to hear appeals under the 
Civil Procedure Code necessarily implied the exclusion of the 
power to act in revision under section 622 of that Code. That 
was the ratio decidendi in the Full Bench case •, but that reason- 
ing can have no bearing on the question whether the term 
“appellate jurisdiction,” as used in the Charter Act and the 
Letters Patent, is not large enough to mean a jurisdiction of 
superintendence. 

It follows then, from these considerations, that the Resident’.? 
Court at Aden is a Court subject to the superintendence of thi,s 
Court within the meaning of section 18 of the Amended Letters 
Patent of 18G5. The fact that the superintendence is of a partial 
and limited character cannot afleet the question. There are some 
Courts subject to the appellate jurisdiction of a High Court in 
certain cases only, appeals in other eases being allowed bj'- law 
direct to the Privy Council. As pointed out by Green, J., in the 
Bombay case above cited and by Phear, J., in the case already 
mentioned, the existence of appellate jurisdiction, though limited, 
is sufficient to bring a Court within the superintendence of the 
High Court. A fortiori, the power of interference given by Act 
II of 1864 to this Court, on a reference, though limited to certain 
suila, does not , make the -fosidenPs Court less a Court subject to ■ 
thifOoiiii|'sAuj^,rinteadenee. , ' . ; ' 
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The preliminary objection ninst^ therefore^ be overruled. On 
the merits^ it has not been denied before us that the act complain- 
ed of ill the plaint of the applicant was done under the Eesident^s 
orders. If it was so done^ the Resident is practically interested in 
the suit. W e have no doubt th at that circumstance is not likely to 
weigh with him in trying and deciding the case j hut the decided 
cases show that if a party has reasonable grounds for apprehend- 
ing that the Judge who is to try his ease is likely to be biassed^ 
he is entitled to a transfer of the case from that Judge. It is 
..true that the applicant can have the suit referred to this Court 
under Act II of 1864 » but I think that upon the whole the 
proper course to adopt is to order the transfer prayed for. Costs 
of this application to be costs in the cause. 

Rnle made absolute. 
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Before Mr* Justice CJuindavarliaf and Mr* Justice Aston* 

RAPvASIMHA SHANKAR BESHPANDE (oeiginal Plaiotife), 

AppiLLAifT, V, BAIjWANT LAKSHMAN (oekunal Defendant), 
; -KESroKDENTL*-' ' 

Lihel’^Bfimlege — Bubordinnie Government officer making a report to Im 
suferiQT-‘--'Jmx^ntcdions contained in the report— Frofection* 

Tli 0 defendant, a Chief Constable of Police, in reply to a request from kis 
superior for a report as to whether the plaintiff should he granted an additional 
license for arms, made in the course of his i’e];>ort certain imputations defama- 
tory of the plaintiff, and recommended not only that no additional license should 
issue to the plaintiff, hut that his old license should be cancelled. In an action 
of libel against the defendant 

Ileldi that the defendant was not liable as his communication was protected 
by privilege. It was the duty of the defendant as a police officer to make reports 
about persons tisking for and holding licenses for arms, and the communication 
oomplaiiied of was made fey him in the discharge of .a public duty which he owed 
to his superior officer. The mere fact that the defendant made the communication 
for the purpose of getting the plaintiff’s license dancelled, though his superior 
officer had never asked his opinion about the cancellation, is not sufficient to 
destroy the 'privilege, in the absence of, any satisfactory evidence that the 

..;;;,\'^,Pirst Appeab 2 ^ 96 'ofl^ 0 :^y, \ ,■ ’ 
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erroneous, vfm not liouestly formed. 

ShoMpur-Bij^ptir, at Sholapur. ^ 

Suit to recover damages for libel. 

Ou the 1st October, 1900, plaintiff made an application to the 
District Magistrate, alleging that the Police were ineffective and 
that he wanted an additional gun for protection agamst dacoits 
This application was forwarded to the District SuperinteHdent of 
Police. The latter officer sent it to the Chief Constable (defend- 
ant) who forwarded it to the Thfeadar of the village where the 

Mllra Amaldar (officer) replied that the proposed issue of an 
additional gun was unnecessary. The statements of the plaintiff 
as to his unprotected condition were false and made because the 
police had searched his house in connection with the Ohadchan 
hio'hway robbery. There were two factions in the village, of 
one of which plaintiff was the head. On all these grounds no 
new license should be issued to plaintiff, but his old one should 

be taken away. . , , , , 

The Chief Constable forwarded the Thana Amaldar s report 

repeating the substance of it and then adding The reasons 
given by the Thd,na Amaldar are correct j the applicant (plaint- 
iff’s) house was searched in the recent Deshmukh’s ease and then 
I learned what his character was. I concur with the recommen- 
dations of the Thana Amaldar. 

The District Superintendent of Police forwarded the corres- 
pondence to the District Magistrate repeating the remarks of the 
Thdnad^r and Chief Constable and adding some remarks of his 

own. 

The license of the plaintiff was in consequence cancelled, 

. ' Plaintiff filed a suit against defendant to recover damages, 
alibging that in the month of December, 1900, he falsely and 
wantonly reported that plaintiff was an associate of dacoits and 
. :5 caused his arms license to be cancelled, thereby injuring his 
: : : • reputation and causing Kim annoyance. 

■ \ / Defendant; the report was made 
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The lower Oourtfoiind that the defendant did not report that 
the plaintiff was un accomplice of '■thieves, and " dacoits^ and that 
the defendant was not liable to any dainageSt , 

Plaintiff appealed to the High Court, 

.D. A. Kkare for the appellant (plaintiff) : — The defendant 
could at the most claim a qualified privilege to the statements 
made bjOiim in the report : see Odgers on Libel and Slander^ 
pages 206 -232. Here the defendant was only called upon to 
report on the point whether a fresh license should issue i bub he 
goes further and states not onty that a fresh license should not 
issue to the plaintiff but his old license should be cancelled. The 
: 0 dccasion 3 : thereforejy cannot be regarded as privileged, Again^ the 
:;:;cireiimstaai'ees ■■'do ,no^^ show that any duty was' cast upon,.tli'e^ 
defendant to make the imputations : the plea of qualified piiYi« 
lege^ therefore^, cannot owail him. 

The Government Pleacler for respondent (defendant) : — The 
occasion becomes privileged under section 51 of the Bombay 
District Police Act (Bombay Act IV of 1890). Again^ in this 
.case the plaintiff has not proved any malice on the part of the 
defendant : see also Jelirngir v. {ieeretary of State 0) and Shepherd 
v« Tf'UstseB of the Port of BomhapS^'' 

D. A. Khcvre, in reply Section 51 of the Bombay District 
Police xict (Bombay Act IV of 1890} does not authorize a police 
officer to perpetrate a libel and to gratuitously assail the 
vubaracter of :a'''person.' '''A: '•:;■■' 

OhaHBavab,KAE^ J,— -The libel complained of in the plaint, is 
that the defendant in his capacity 5f Chief Constable of Pan- 
dharpiir vseiit in December ^ 1900^ a false and malicious report to 
the District Superintendent of Police^ ShoMpur^ recommending 
that the license held by the plaintiff for a gun under the Arms 
Act should be cancelled .because 'he was an associate of thieves 
‘ and dacoits A The report sent in by the defendant does not contain 
these words; but the language usedjn;it, is 'plainly defamatory 
of the plaintiff/ though it may not suggest that he is an associate 
of da^oitsw Moreover^ the defendant in' his .deposition admits that' ' 

' V See ante 189, 
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iie did give mformation to the District Superintendent that the 
plaintiff was “ harbouring offenders and that his report was 
based on his fear that he '' (the plaintiff) '' associated with 
bad characters/^ 

We cannot agree, therefore, in the District Judge's finding 
upon the evidence that the defendant did not report that the 
plaintiff Avas on accomplice of thieves and dacoits. But the niate« 
rial question in the case is whether the defendant's commiini- 
eatioii is not protected by privilege. As a Police officer it was 
his duty to nialvc reports about persons asking for and holding 
licenses for arms, and the communication was made by him in 
the discharge of a public duty which he owed to his superior 
officer. The mere fact that the defendant made the communi- 
cation for the purpose of getting the plaintiff's license cancelled, 
though liis superior officer had never asked his opinion about the 
eanceliation, is not sufficient to destory the privilege, because as 
pointed out by Baron Parke in Toogood v. Sparing h '^Ssuch 
eoramiinications are protected for the common convenience and 
welfare of society ; and the law^ has not restricted the right 
to make them Avithin any narrow limits.’' But it was said that' 
there Avas no truth whatever in the report sent and information 
giA'On to the District Superintendent of Police and that there Avas 
no reasonable ground for the imputations on the plaintiffs char- 
acter. The law as to such privileged communications is tersely 
.summed up by the editors of Smith's Leading Cases in their notes 
to the leading case of Ashhg y. White (page 263, lOth Edition), 
as fulJoAA’'s ; — in sucli cases, generally speaking, hoAveA''er harsh, 
hasty, or untrue may be the language employed, so long as it is 
honestly believed by the speaker or AA^riter to be true, it does not 
furnish a legal ground of action ; see Todd v. EawhksJ^^'^ per 
Willes, J. ; and the definition of privileged communications in 
Jhrnson y. Bmh j and provided he belieA’ed them to be ttiie, it / 
does not' matter that he had no reasonable grounds for his belief s 
Vlarh V. MolgnenwM^ Nor, it, seems, is it essential, if the 
neeaSion , be., priyileged, that 'the writer or speaker believe, the 
std.tement Jo bc'true,,prq^M he make it without malice in fact^ 

;’ai {WU) 1€. M, '‘y'-'i : ; cai (18'55) B a & B. 344, SM,' 
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for it, limy be lii$ duty to comniuBicate'' statements 
:''Mmself ;doe .per Bramwell, L. J. ; ■see:Jenoure 

In Clark v. Mol^netco!.^ Bveimwell^ L. says: — A 
person may honestly make on a particular occasion a defamatory 
statement without believing it to be true ; because the statement 
may be of such a character as on that occasion it may be proper 
to communicate it to a particular person who ought to be infonii™ 

ed of it If the defendant was actuated by some motive other 

than that which would alone excuse him, the jury may find for 
^ , In the present case it is alleged that the defend*” 
ant was actuated by a malicious motive, and if there is satis- 
factory evidence leading to the conclusion that the defendant 
;#asvactuate,d. by, malice in fact in making the communication "to 
his superiors, the privilege would be destoryed. The evidence 
from which we are asked to infer malice is contained in the de- 
positions of the plaintifl’ and the defendant, ihe plaintiff states 
that there have been two factions in the village, to one of w’-bich 
he belongs and the other is headed by the Police Patel, a Ikdnband 
of his. The defendant admits this. According to the plaintiff he 
had sent petitions to the District Superintendent of Police and 
the District Magistrate against the Police in 1899 and the 
defendant suspected him of having sent an anonymous petition 
against him charging him with bribery. The defendant denies 
this. He states that the plaintiff has an objection to the Police 
who are at Mandrup and visit there that in 1 900 the plaintiff’s 
house was searched by the Thanaddr Gul Mahomed in connec- 
tion with a robbery committed at Chadchan and that he always 
intrigued against the Police* All this evidence proves that the 
plaintiff was making complaints against the police officers and 
the police officers were reporting against him suspecting that he 
was intriguing against them and assisting bad characters. These 
complaints and counter-complaints did no doubt produce hostility 
between ihe plaintiff and the Police, but it was hostility brought 
about' by the opinion already formed 'by the police.' officers ■ 
against the plaintiff^s character., There is no thing ^ to show that " 
that opinion, though erroneous, 'was not*' honestly formed; and ; 
the 'communication of, that opinion ,by the defendant to 'Ms 
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ill connection with 

the Chadchan robbery, the defendant thonglvt that it was his duty 
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had formed as to his character. “ Communications of this kind/-’ 
to borrow the language of Alderson B. in Todd v. IlatoUns 
“should be viewed liberally/’ and unless it is proved clearly 
that they were made -wdth the malicious intention of defaming the 
plaintif, the verdict must be for the defendant. What is relied 
upon as evidence of malicious intention is evidence of occurrences 
and the mutual relations of the parties which led the defendant 
to entertain a had opinion about the plaintiff and to report it to 
his superior officers in the discharge of his duty. The evidence 
of malice in fact is not, in our opinion, so clear and unequivocal 
as to destroy the privilege. We must confirm the decree with 
costs. 

Decree conjlmcd. 

0) (1837) S 0. & P. 88. 
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Before Mr, Jiistioe Cjiandcwarluccr and Mr, Justice Aston* 

... ... NABASIMHA.BHAHXABDESHPANDE,{oiiiGi]ifALRx.AiHroF),XmLMifT,.^ 

V* IMAM yala'd MAEAMAD (obigii^’al Ubfekbant), liESXOHBBirT** 
Malicious search— Bailee Officer searching a house under orders for anus 
under a cancelled license— Acting in the discharge of duty— Dishonesty— • 
Action, 




rr. 


On tli6 1st October, 1900, tbe^plainti:® applied to the District Magistrate to 
. ' . lils existing license for arros and forfbo-isstLO of an adclitiiAiaXlieoiiJ^o'for 

„ fresh arms. The District Magistrate, however, cancelled tbo plahitilfs existing . 

/''b'’'"'' bceiise and declined to grant him a license for fresh arms. This order Avas 
r|iV 'b ^ ^ W on to the defendant, the officer in charge of the Police Statiem at tiio village 

f'Jibb ’;;w'/bbb;/b‘' '//where, plaintiff lived, with a direction that it shotild be eonitmiiiicaled to ,ih0 
(/’I b '7''./'' ' plaiptif and, that, such ams as there might be in liis pogsesehm should 
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and called upon ijirn to giro tip tlao gnu wHch lio held under the cancelled 
license. The plaanthT produced a gun ; but the defendant suspecting that that 
r:as not the gun in respect of U’hich tlie cancelled license had been grantcJ, 
searched the plaintiff s house, but no gum \Tas found. The plaintiff thereupon 
sued the defendant for raaliciously searching his house. 

JETctV/, that the defendant u as not liable (1) as he T'as acting in the discharge of 
a duty reecgnixed by law ^rhen he searched the house, and (2) as it was not 
proved by the plaintiff that the defendant acted dishonestly and was prompted 
by a desire to injure the plaintiff. 

Appeal from the decision of B. C. Kennedy, District Judge of 
Sholapur-Biji^pur, at Sholi-pur. 

Suit to recover damages for maliciously searching a house. 

On the 1st October, 1900, plaintiff applied to the District 
Magistrate for a renewal of his license for arms and for an 
additional license for fresh arms. The District Magistrate 
declined to grant a license for fresh arms and ordered that his 
license should be cancelled. This order was sent to the defendant, 
the ofScer in charge of the Police Station at the village where 
plaintiff lived; with a direction that it should be communicated 
to the plaintiff and that such arms as there might be in his 
possession should be attached. 

The defendant on the SOth December, 1900; accompanied by a 
Panch, went to the house of the plaintifiF, communicated to him 
the order passed by the District Magistrate and asked him to 
deliver up the arms in his possession. The plaintiff tendered to 
him a ? but the defendant; alleging that the gun tendered was 
not the gun referred to in the license, searched the plaintiff’^s 
house. At that time the house was full of guests and ladies. 
No other gun was found. 

Plaintifr then filed a suit against the defendant to recover 
damages for maliciously and without authority searching his 
house and thereby causing him annoyance and injuring his 

Defendant contended {mier alia) that 'ho was not acting' : 
maliciously or in excess of his authority' and that he was carrying- 

'The lower Court held that the^ defendarii having searched the : 
plaintiffs house under legal authority; and without malice had 
done the'plaintiff no wrong. - ^ 

: ..'Plaintiff appealed to,ilio..Migh.,C^art*; j,;.; 
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' Brmison for the appellant (plain titi) 

The (leteiiilant claims protection tinder section 51 of the 
Bombay District Police Act (Bombay lict IV of 18.)0)« That 
section, however, has no application to the present ca.se, Ihe 
chapter containing section 51 refers to departmental discipHna, 
It cannot override the provisions of the Indian Arms Act (XI of 
1878) which requires a warrant from a competent authority to 
institute a search for guns, &c« Tn the present ease no such warrant 
was issued and tlierefore section 51 of the Bombay District Police 
Act (Bombay Act IV oi' 1890) could afford no protection to the 
defendant. Section SO of the Act also would not protect him. 

The Government Pleade7^ for the respondent (defendant): — 
The defendant claims protection under section 51 of the Bombay 
District Police Act (Bombay Act IV of IS 90). Aissurning that 
he acted in eree.ss of bis authority, then section 80 of the Act 
would protect him: see also Bogliavendm v. KashinatMhai^^ ] 
Harish Chnnder v. Nislii Kanla and Ilamayya v. Sim^yaP^ 

Chakbavabkah, J. — We think that the District Judge is right 
in the view he has taken as to the legality of the act of the 
defendant eomplaiiied of as wrongful by the plaintiff. The 
plaintid held a licen.se for a gnn under the Arms Act, which wa.s 
to expire on the 31st of December, 1900. Some time before that 
date, ue.i on tbo 1st October, 1900^ the plaintiff applied to the 
District Magistrate for a renewal of the license and for an 
additional license for fresh arm.s. The application was forwarded 
for enquiry by the Police and the result of it was that the Police 
recommended that the license already held by the petitioner 
should be cancelled and that his application for a fresh license 
should be refused. Acting upon that recommendation, the 
^ District Magistrate passed an order cancelling the plaintiff^s 
: licsense and declining to grant a license for fresh arms. This ' 
uordet was forwarded^to .the District Superintendent of Police 
'with;a‘ direction that 'it should be communicated to the plaintiff 
and. that the _ gun beheld 'underihe cancelled license should be ' 
^ The District Superintendent sent the order on' to the ' 
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Chief Constable with a direction' that it s'hoiild be''comiiiiinlcateci 
to the plaintiS and ihai s^ich arms as there hiiijM he should be 
attached* The Chief Constable forwarded the order to the 
defendant^ who was the officer in charge of the Police Station 
with jurisdiction over the place where the plaintiff livedj and 
instructed him to cany out its terms. Accordingly on the 30th 
of December^ 1900,, the defendant, accompanied by a Panch whom 
he had collected for the purpose, went to the plaindtPs house 
and communicated to him the contents of the District 
Magistrate's order and called upon him to give up the gun xvhich 
he held under the cancelled license. The plaintiff immediately 
produced a gun. What happened afterwards is deposed to as 
follows by the plaiiitilT; — Imam, defendant, said ; ^Though you 
have tendered this gun I have yet to search your house/ At the 
time my house was searched f had some guests from Mohili, &c., 
and some Gosha women/' The defendant's version is this 

He/"* i.e*, the plaintiff, produc'd a gun as soon as I went to 
his house. He said ^ This is my gun/ 1 at once suspected that 

he had another gnn. I irnrnodiatelj’’ made a search I did not 

find a gun. I thought the order of the District Superintendent 
of Police was sufficient. The gun he delivered to me was not 
the gun I had seen him carrying before. That was quite 
different with brass ornaments and in good condition with ivory 
inlaying; I told him to produce his proper gun. He said he had 
none/^ In his cross-esamuiatioa the defendant states that he 
searched because he suspected the plaintiff’s real gun wm in the 
house, and that he concealed the order of the Di triet Super* 
intendent of Police to authorize a search. 

The order of the District Superintendent of Police does not in 
terms authorize a search, but bis direction that such guns as there 
may be should be attached may be taken as implying that the 
defendant should do all that might be necessary for the purposes 
of the attachioeiit and that is substantially the defendant's case. 
His defence is that he mfxJe the search of the plaintiff's house in 
obedience to a duty imposed on him bylaly and prescribed by the 
'orders of his superiors and^fhat, therefore,,, 'he is protected. The: 
law applicable to such a case is explained ’'by -Lord Watson 'in- 
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iZ;.. V. Flood («, whor.,he says a class of cases 
CLl Lave sometimes been referred to as evxdenmng that a bad 
motive may be an element in the composition of civil wrong : but 
rLsa caL the wrong must have its root in an act which the 
■ law generally regards as illegal but excuses its penetration m 
certain exceptional circumstances from considera.ions of pu »uc 
policy. These are well known as cases of privilege, in whic.i the 
protection which the law gives to an individual who is withm 
the scope of these considerations consists in this, tnat ne may 
with immunity commit an act which is a legal wrong and but 
for his privileP’e would afford a good cause of action against him, 
all that is required in order to raise the privilege and entitle hun 
to protection being that he shall act honestly in the discharge or 
‘some duty which the law recognises and shall not be prompted 
by a desire to injure the person who is affected by his act. 
Accordingly in a suit brought by that person, it is usual for him 
to allege and necessary for him to prove an intent to injure in 
order to destroy the privilege of the defendant.” The decision 
then of the present ease turns upon two questions : first, was the 
defendant acting in the discharge of some duty which tlie^Iaw 
recognised when he searched the plaintiffs house ; i'tcoinf, if he 
was^is it proved by the plaintiff that he acted dishonestly and 
was prompted by a desire to injure the plaintiff ? 

The solution of the first of these two questions depends not 
merely on the fact that the defendant was acting under the 
orders of his superiors which he was bound to obey, but also on 
the law in accordance with which those orders were given. 
Section 60 of the Bombay.- Police Act, which was cited by the 
learned Government Pleader in support of the defendant's action, 
speaks of orders lawfully issued by a superior Police officer to 'a 
subordinate. On the facts here it is clear that the plaintifi‘’.s 
license was cancelled, and that on learning of its cancellation the 
; : plaintiff was bound, under section 16 of the Arms Act, to deposit 
-his gun ''without unnecessary delay” with the defendant who 
'.-lliwas the officer in, charge of the neare.st police station.' The 
‘ I ’ defendan.l had a -right to demand the gun, the license of which ' 
: 1 , 0 / 1 'Koirt and ii iS not contended for thenlaintiff that 
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when it was demanded ilie plaintiff could not produce it and give 1903. 

"it to the defendant. ' Nor could;, siicli .contention avail the *ltolsrwa 
plaintiff; having regard to the fact that when he was called upon 
to gi\’e up his giiii; the license of which had been cancelled; he 
did produce one. So far then the defendant was acting in the 
discharge of a duty recognised by law; and it is not alleged that 
there was anything wrongful in tliat. The gun produced by the 
plaintiff v/as admittedly useless; and the defendants case is that 
suspecting that the plaintiff Vv^as not producing the real gun for 
which he had held a license; he caused a search of the house to 
be made. Under section 165 of the Criminal Procedure Code a 
Police officer in charge of a police station is authorized to make a 
search during an investigation when he considers that the pro- 
duction of a thing is necessary to the conduct of an investigation 
into any otTeneo which he is authorized to investigate; and there 
is reason to believe that a person to whom a summons or order 
under section 91< of the Ooclo might be issued vrill not produce 
the thing. The District Judge has lield that it *was under this 
section that the defendant acted in soarcliing tlie plaintiff^s house. 

That section requires^ before it can be brought into operation; 
that there must be an oiFencc "vV Inch the Police officer is authorized 
to investigate. According to the District JudgC; as soon as the 
defendant suspected that the plaintifF Vv^as not producing the real 
guu; there w'aS; in the defendants opinion; an otienec committed; 
and he could act under section 165 of the Criminal Procedure 
Code. We agree with the District Judge in that view, A 
^-public ''.■functionary;, authorized by'-aF-statute''To:';make':':a;:::;peaf|hj^;^ 
must; in exercising that authority; act within the limits allowed 

suspe'CtsThat;: ah::;hffende>:'^^^ 

f:''p||5l|lih'h'iliffii;tt:edr:W'hidh'.;!ie,dsdhhthofi^ed;Tpr'iny6.st^ 

' make a search under »sectioii 165, It cannot be contended that ; 

not allowed he could not discharge , his duty Vvithout grea,t 

investigate and therefore a search , to ' make ' must be formed y'; 
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honcsili/. While it must be left to the judgment of the Police 
officer making a 'search under section 165 to decide whether 
tlicre is such an offence calling for a searchj if, instead of a mere 
mistake in forming his judgment, it is shown that that judgment 
wa-, iiijt formed Itonestl^ but with an intent to injure the party 
subjected to the search, ho cannot invoke the protetition of tliat 
sectiuii, and it must follow that he ‘tvas using his authority 
; tnilawfully.; 

d’ho onus of proving that the defendant did not act honestly 
but with intent to injure lies on the plaintiff. In other words, 
the plaintiff must show that in purporting to act under section 
165, Criminal Procedure Code, the defendant acted infentiomlly 
without fad cause or excuse. It is contended this is'shownby the 
evidence proving that the plaintift'’s relations with the Police were 
strained ; that the defendant had reported that the plaintiff was 
not a fit person to hold a license under the Arms Act ; that the 
defendant marched to the plaintiffs house with a Pauch and made 
the search soon after ho had communicated to the plaintiff the 
fact of the C'^ircollation of his license ; that he concealed from the 
plaintiff the order of the District Superintendent of Police, and 
that ho made the search at a time when the plaintiff had guests 
and Gosha women in his house. These facts, it is urged, indicate 
malevolence on the defendant's part and prove that the search 
was made more with a view to annoy the plaintiff and out of 
spite than with an honest desire to procure the gun, the license 
of which had been cancelled. But the defendant -was acting in 
obedience to the lawful order of his superiors that the gun in 
question should be attached.- It is not alleged that the defendant 
personally bore any malice towards the plaintiff. On the other 
hand, it is admitted that he was a new arrival in the village, 
where the plaintiff lived. The gun iwocluced by the plaintiff was 
I old and useless — a circumstance which might well have led the 

■ • defendant to suspect that the plaintiff was not producing the 

!;■ : '4:i' On the evidence, thei'efore, as a whole, we cannot hold 

! I '"'iV® J3iust; therefore, confirm the decree with 


. 'b costs, 4-,',- ,, 


'rree eqnpme^. 
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.Before the MoMle Mr. M T. Cand^^, 0»S.Z> Acting Chief Zmike^ 
and M'}\ Justice Chandavarhar. 

OHHAGANLxiL SHALIGEAM SHET (osiamAL Plaintiff), Appel- 
LAKT; V . EAST IKDIAN EAILWAY COMPANY (oeigin'al Befehdant), 
Bsspokbekt;^ 

Ballwag Cfom2mbg---Oo-7iAgm7io}it of goods'-^-Blversion of consignment while 
.en route — Delivery to the original consig^iee — Liahilitg of the Eaihmg 
Conijpa-ng — Itallway Act (I2Cof 1890), section 77-^iNotice — Second apjpeal — 
Flea of want of notice whether allowahle — Practice. 

Q booked a eoiisigiiment of goods from tlie Sakrigall Gliat Btation on tlie 
East IiKliaii Eaii?^7;|y to E at Kamptee, a station on the Bengal-Nagpur Eailway. 
Whilst the consignment was en route to Eamptee, G directed the railway servants 
at Sakrigall Ghat Station to notify to the Station Master at Eamptee to deliver 
the consignment to plaint iif at Nargaoii. This direction was given: but 
disregarding t ho order the Skdiou M'aster at Kamptee delivered the consignment 
to B at Kamptee. The plaintiff sued the East Indian Eailway to recover 
compensation for loss of goods. 

IIeld<) that the Railway Oompany was liable in ckamages ; tk' case was a 
simple case of breach of contract ; the defendant contracted to carry the goods 
and deliver them at.Nargaon to tlio plaintiff and failed to do so. 

Ileldi, further, that the liability of the Railway Company was not affected by 
the fact tha,t the Station Master at Kamptee acted wrongly in disregarding the 
instructions vdiich he had received from Sakrigali Ghat Station. 

Held, further^ that a pka of failure to give notice under section '77 of the 
Indian Railway Act, 1890, urged for the first time in second appeal, and not 
supported by any evidence that such notice was not given, was taken too late. 
This could not he regarded as a stale demand as the suit was filed within two , 
months after the cause of action arose. 

, ',V;' ' , • • , ^ 

Seconb appeal fuom the decision of Dayaram Gidumal, 
District Judge of Khandesh, confirming the decree passed by 
. V, N. Rahiirkar, Subordinate Judge "at BhusdwaL 

Suit to^, recover compoiisation ibr'.Ioss, of ■ goods A 
‘ Qm Gangarnni booked, on the 27th 'May, 1900, a consignment 
oi, 166 bags otfehesarj/ (lakh grain) from Sakrigali Ghat Station, 
a station on the East Indian Railway,; to, pne';;Rupram Govindram •, 
at Kamptee, a station on the Bengal-, Nagpur Eailway. Whilst 
the ^consignment was en 'roufe to,Kampte^':Gangarain^ on* the 31st „ ,, 

''-i, ^^cond App8adNp.;6^1p|;,^0.2,'.; 
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May, 1900, requested tlie^ railway servant at Sakrigali Ghat to 
divert the eonsignment from Kamptee to the plaiiitifl at Nargaoii, 
another station on the same line (BengahNagpur Bailway), 234 
miles distant from Kamptee. This diversion was communicated 
to t!io Station Master of Kamptee. But the latter took no notice of 
the comrimnication as the original consignee Eupram Govindram 
threatened to sue the Company for damages if the consignment 
were not delivered to him. The consignment wms accordingly 
delivered to Eupram on his paying the hire and passing an 
/inclemnity 

The plaintiff thereupon filed this suit against the East Indian 
Eailway to recover Bs. 1,164 as compensation for loss of goods. 

The Subordinate Judge dismissed the suit for non-joinder of 
parties, inasmuch as the Bengal-Kagpur Railway was not joined 

as a defericlant. 

On appeal, the District Judge held that the Bengal-Nagpur 
Eaihvay was not a necessary party to the suit, but held that the 
defendant was not liable on the following grounds : 

**' Tlioiigli tlie Station Master was guilty of default, I do uot see why the 
defendant should be held liable. The Station Master was either the agent (or 
sub-ags'iJt) of the defendant or he was not. If he was, his act was clearly not 
witliin the scope of his authority and the defendant is therefore not responsible 
{•vide section 238, Contract Act, 1872). If ho was not, defendant did his utmost 
to protect plaintiif’s interest and there can bo no liability,” 


Plaintiff preferred a second appeal. 

JD, J, Khare, for the appellant. 

SqoU (Advocate-General), with Orm^/ord 
respondent. 


Co., for the 




Canpt, Acting 0. J. — In this case wm have no doubt that' oa'' 
■ the merits the plaintiff was entitled to a decree. 

In the first Court one of the defences w^as that the defendant's 
servant had no authority to divert the consignment, and that there- 
fore the defendant was not bound by the act of the vservaiiK 
. In the District Court tiffs defence wms disallowed by the District 
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was not within the scope of his '^authority (quoting section' 288 
of the Contract Act), 

We are nriable to agree with the applicability of this section. 
It seems to us that this is a simple case of breach of contract } the 
defendant eoatracted to carry the goods and deliver them at 
Nargaon and failed to give such delivery to the plaintiff. The 
Station Master at Kamptee may have acted wrongly in disregard- 
ing the telegram which he had received^ but that fact cannot 
divest the Company of its liability under the contract. 

As there is no dispute about the rates^ the plaintiff would be 
entitled to the sum claimed with all costs. 

But in this second appeal the defendant Company have filed 
cross-objections^ the third one being pressed by the learned Advo- 
cate-General. That objection runs: — ^'^That the lower Courts 
should have dismissed this suit on the ground (mter alia) that 
the plaintiff did not prove that his claim for compensation had 
been preferred in writing by him or on his behalf to the Railway 
administration as required by section 7 7 of the Indian Railway 
Act, 1890." 

That section provides that a person shall not be entitled to 
compensation for the loss of goods delivered to be so carried, 
unless his claim to the compensation has been preferred in writing 
by him or on his behalf to the Railway administration within 
six months from the date of the delivery of the goods for carriage 
by railway. 

Here the breach of contract occurred in May or J une, 1900. The 
suit was filed and summpns was served on the defendant in 
August, 1900. Neither in the written statement nor in the 
arguments before the Court of first instance, nor in the District 
Court on appeal, was any mention made of this plea* No affidavit 
has now been filed on behalf of the Agent of the Company to the 
effect that no notice was received according to the section* Under 
these circumstances, we are asked to assume that no such notice 
..w^as given, '* : • 

The learned Advocate-GeneraFs argument is based on the 
proposition that the plaintiff, not being entitled to compensation 
> unless notice was given, was bound tp, allege in his plaint and 
prove, that, such a notice had been y in short that;'0ppf;Q£. 
the notice was a condition precedent to the fiHng;of the-;0lai^#^ 
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been "iven it is difficult to suppose that the Agent or his officers 
& or thfeih:^^^!^ have made mention :o£bbe 

would be right at this stage 

case to send it back in order that evidence might be taken. We 
ha\-o no reason to suppose that the notice was not given. The 
object of the section apparently is to prevent stale claims, and 
this most certainly was not a stale claim, for the Company were_ 
sued within two months of the breach of the contract. 

W’'e therefore reverse the decisions of the lower Courts and 
awaixl tlio amount of the claim with costs in all Courts. 

Decree reversed. 


' ■ APPELLATE CIVIL.' 

Before the lion' hie Mr, S. T» Candy, 0,8.1., Acting 
and Mi\ Justice Qlmidavavhar, 

LAKHMAJI AND ANOTHER (OBICLNAL PlaINTIEI^S)',: APPS 
?)/:EILA BiOEAE, and another (oEieiNAL Denenj3ants):,''';E:esA 

Tranrfer of BropcHy Act {IV of 18S3), sections 58, clauses (h), (d), and 98— 
Ustfruetuary mortgage — Smyle mortgage — Anomalous mortgage— Suit 
ly mortgagecB for recovery of debt and in default of payment hy mortgagors 
forforecimhre and gjossession, 

A morts'Age-deed (1) put tlie mortgagees in possession of the mortgaged pro- 
2>ertj and aiitlioriaed them to retain possession until payment of the mori'gage- 
mopey, the mortgagors being given credit fpr all proBts recovered from the 
morfgaged property over and above the Government assessment. (3) It also 
’ <iontainecl a personal covenant by the mortgag'ors to pay the in orf gage" money 
and an implied agreement that in the event of non-payniGutthe property should 
be sold (the debt to be recovered from the mortgaged land and from the persons 
and from other property of the mortgagors). 

' _ Sometime after the date of the, mortgage the mortgagees let out the inert- j 

gaged property to the mortgagors for a certain term, and before the expiration 
^ of the term, the mortgagees brought a suit for the recovery of the debt and in ' 

. V y .default of payment by the mortgagors for foreclosure and possession 

'/ P^dtiBO (l)f the mortgage was usufructiiaiy vlthin 

. ' ^ . ihj tetanin^tef clatie (d) of section 58 of the Transfer of Property 'Act (IT of : 
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1882) and owing to tlie proviso (2), it was a simx^le movtgago under clause (h) 
o£ the section. The transjiction was therefore an anomalous mortgage provided 
for by section 98 of ilie Act, being a combin ition of a simple mortgage and 
ixsi'ifructuary mortgage. In such a case the rights and liabilities of the parties 
in list be determined by the contract as evidenced in the mortgage-deed, and, so 
far as such contract does not extend, by local usage. 

Seltls farther, that though tho plaintiffs were not entitled to regain possession, 
they having let out the property to the mortgagors for a term, still that cdTCum- 
stance did not affect tho distinct and independent right of the plaintiffs to sue 
for the mortgage -money a.iid to obtain a decree for sale of the mortgaged 
property* 

Second appeal from the decision of H. L, Hervey, District ' 
-Judge : of Snrat^ confirming the decree of Molmnrai D*^ Suhor- 
-:-dmate. Judge ^ of Bnlsdr. ■ 

Suit for recovery of mortgage«debt .and in default of payment 
for foreclosure and possession. 

The property in suit was mortgaged with possession to the 
plaintiffs Ainarcliand Lakhmaji and Nanchand Lakhrnaji by the 
, defendants Kila Morar and Bai Eiatan, widow of Dalu Morar^ 
under a registered mortgage-deed, dated the 13th Febriiary/IDOO. 
The mortgage-deed provided as follows : — 

We have taken from jmii Its. 499-4-0 for making payments to our money- 
lenders. The said rupees four hundred and ninety-nine and a quarfer have 
duly become payable to you by us. Interest on those rupees accrues due at the 
rate of Ds. 1-4-0 per cenb. per month. We are to make full payment to you of 
the said moneys together with compound inteiost on the balance which maybe 
found due at the Bivali at the expiry of one jeav from this day- We, as secu- 
rity for the said moneys, pass in writing to you the imdermentioned land 
belonging to us by this cLeed-of-mortgage with possession and give the same into 
your possession on condition that we are to redeem the said land from your 
possession only when we pay in full your moneys together with interest; we 
are not to redeem the said land without paying off your moneys, nor can we pass 
the same in writing to any other person in any way. . • . • . We are to pay your 
moneys free of risk. If we fail to pay off your moneys in accordance with the ■ 
abovementioned condition, you may take legal proceedings against us, and you 
are at liberty to recover as you like the said moneys together with costs from 
the undermentioned mortgaged land or from the . properties and estate of. all 
sorts belonging to us other than the said land, or' from our persons,' or from our 
heirs and others. You have henceforth the right, to give undermentioned land 
in lease. So you may lease the said land to any one.' ; Aad if you realize and 
recover any profits over and above the Government assessment of the said land, 
you are to give us credit for what may be recovered in this dooument. - ' 1.; ■ ’ 


TiOl 
1903 . . 

AlIAECHAHD. 

V. 

Kiui Moeab, 
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On the 22nd March,, 1900, the plaintiffs ‘let out the mortgaged 




property to the defendants for a certain term, but the defend- 
' KkaMobaa, having failed to pay rent, the plaintiffs on the 19th Decem- 

' * ber, 1901 (that is, before the expiry of the defendants’ lease), 

brought the present suit to recover possession of the property on 
foreclosing the defendants after the period of grace allowed by 
law. ; \v. 

The defendants admitted the mortgage and applied for the 
payment of the debt by instalments. 

The Subordinate Judge dismissed the suit, holding that the 
mortgage was usufructuary which was not liable to he fore- 
•clbsed. , : ^ 








liSSIfils 



On appeal by the plaintiffs, the Judge confirmed the decree on 


the following grounds 


,:i'i '*1 









Tli 0 mortgage of tlie plaint land is'of the nature of 'nsnfriictuaiy mortgage, 
although the deed contains a covenant to repay the am omit advanced within ono 
year, A suit for foreclosure is therefore undoubtedly not maintainable. Appel- 
lants’ pleader does not seriously dispute this proposition, but urges that plaint- 
iffs should nevertheless have been aWcarded possession of the mortgaged property 
as defendants have failed to pay the rent due under the rent-note under which 
they retained the land m their possession. In support of this argument 
' Mr. Barjorji quotes cases in which the mortgagee obtained possession of the 
mortgaged property through the Court, vjhen the mortgagor had failed to put 
him in possession, or, having done so, had ’wrongfully dispossessed him. Hero 
such is not the case. The only way in which appellants can recover possession 
o£ the plaint property is by suing to eject defendants as defaulting tenants. 
The rent-note passed by the latter has not even been produced, and it is impos- 
sible for the Court to assume that its terms entitled plaintiffs to take possession 
of the land, when one year’s rent remained unpaid. Then Mr. Barjorji con- 
tended that the lower Court should have passed a decree enabling plaintiffs to 
recover the debt by sale of the mortgaged property. doubt a decree for 
sale could have been passed if it had been asked for in the plaint {Ee}nraj v, 
Trimhah, P. J# for 1897, p. 416 ; Eamayya v. Gurum, L L. B. 14 Mad. 232), 
but the whole nature of the suit would have been altered if such an amendmont 
had been allowed. I do not think plaintiffs can rely on the fact that at the 
end of the plaint they added a prayer for ‘'any other relief that the Court 
may award.” This is a common form of words and does not entitle iffaintiff^ to 
l;o,demafnda^of right the grant of a totally differentrel^ to that which is spoci- ' 
,, Aiditional Court-fee would have been required if a decree lor 
' ;y'’sal8 W^beeff passed j moreover, the Court could not assume that plaintiff wo-ald ' 
'be 'Rifling" to a ''M moitpgee, knowing that Ms debtor would 
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ho iiiiablo to procure fmids to redeem the mortg'igeJ property, might sue for 
foreclosare and ^''efc be quite miwiiling to allow the propertj^ to be sold and pass 
out of his possession. 

Tlie phiintifts preferred a second appeal; 

GoJculdas K. PareUi appeared for the appellants (plaintifls). 

There was no appearance for the respondents (defendants), 

Pjsm CubxAm s — T he mortgage-bond in this case puts the 
mortgagee in possession of the mortgaged property, and author- 
izes him to retain possession -until payment of the mortgage-* 
money , the mortgagors being given credit for all profits recovered 
from the land over and above the Government assessment ; so 
far it is a n%ufrmtmfy moftgagey^i^m. the meaning of clause (d) 
of section 58, Transfer of Property Act. 

The deed also contains a personal covenant by the mortgagor 
to pay the mortgage-money and an implied agreement that in 
the event of non-payment the property shall be sold (the debt 
is to be recovered from the mortgaged land and from the persons 
and other property of the mortgagors). So far it is a simple 
mortgage within the meaning of clause (6) of section 58, Transfer 
of Property Act. 

The transaction then is an anomalous mortgage, provided for 
by section 93 of the Transfer of Property Act, being a combina- 
tion of a simple mortgage and a nsufnictuarp mortgage. 

As such, the rights and liabilities of the parties should be 
determined, as laid down in that section^ by the contract as 
evidenced in the mortgage-deed, and, so far as such contract does 
not extend, by local usage. 

Here tlie plaintifl-mortgagee sued £qv recovery of the debt, and 
in default of payment bj?' the mortgagors for foreclosure hnd 
possession. To that relief he is not entitled because he lost 
possession by leasing the land to his mortgagors for a terni,^ and ■ 
if lie seeks to regain posse>ssion he must sue as a landlord on the 
determination of the tenancy. Though Be asked for relief to 
which he is not entitled, that ought not to deprive him of his 
right to the relief which he can legally claim. The fact that the 
mortgagor went into possession as a tenant does not afiect the 

^ mortgage-money. An aocount'inust be' 'taken of what is due"' on; 
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I ' lOOB*' "tlie iBor:fcgage’'fii'icl'fcIie plaintiff given a decree for sale. There in 
'Amaiohahd obvioiisly no Bar, ,o£\ limitation institution fee* The claim 
XiiAMoBiB. should be valued at the amount of 'tlie debt soiiglife to be 
recovered Transfer '6f, Property Act^, section 92^, and llemraj 
■■■;' V V, Trmiak^^'^ 

We reverse the decrees of . the lower Courts and remand tho" 

' case to be disposed of in accordance with the above remarka 

Oofets to abide the result. 

''•'jy.r, ^ Decree reversed^ Oase remanded. 


APPELLATE CIVIL. 


Before Sir Z. II. JeoZirias, K.G^LE.^ Chief Jysf ice, and Mq\ JmUee Jmoh 
^ M'ANBICSJIAH SOBABJI OAIMDHI (AFPLic^UTT-DE}?rNDA.N'T)^-Arp^^^ 

DAPABHAI JAMSIIBTJI (0PP0x\EOT-ln.Ai2fTiFF)5' EESPdAm'E'Mv* ^ 

Cknl Procedure Code ( AH XIFqflS82), sections SM, S4o, oSS (IT) an 
oSd--ApiMcaiion to he declared an insolvent-— SuhJcct-maUer of tZie suit ove 
Bs. 5,000 in mhie--First Class Buhordmato Judge— Bejection of tk 
application — Appeal — District Court , 

In a suit, tlie subject-matter of vrliicli was over Ls. o.OOO in value, tlie piahitif 
applied for execution. The defendant applied to be deolared an insolvent unde; 
sections 844 and 345 of the Civii Procedure Code (Act XLY of 1882), TIk 
F irst Class Subordinate Judge rejected the appHeation. An appeal was preferrec 
to the High Court. 

dismissing the appeal and returning the rnerao, of appeal for presentatior 
io the proper Court, that the appeal lay to the District Court under sJetious 
5SS, clause (17), and 589 of the Oml Procedure Code (Act XIY of 1882), 
Venhatraper v. Jemhoo Agyan ^ not followed. 

^ Appeal from the order passed by Bhaskar Shridhar Joshi 
First Class Subordinate Judge of Surat, on the 7th October, lOOl" 

, ia Miscellaneous Application No. S7 of 1899. " ^ 

■ ..The plaintiff Dadabhai J&mshetji obtained against the d,efend- 
ant. M^neksbah Sorabji a decree in the Court of the First Class 

decree'As 




YOU XX?II.] 




with' costs an application whereby the present appellant prays 

and 315 of the Code of Civil Proceclhre:. _ilny appeal that may 
lie from such an order nmuld be under clause (17) of section 58S 


Ci) (1900) 23 All. 5G. , 




605 " 


.over Es. 5^000 in vakio* The plaintiff having applied for the 


1903 . 


execution of the decree^ the defendant "by an application: prayed : 
for a declaration of iii'^olvencj^ mnder'';section :34'6 of the, .Civil': 
Procedure Code (Act XIV of 1882). The Court rejected the 
defendants application and ordered execution to proceed. 
Against the said order the defendant appealed* 

II. G. Goyaji (with .7). Jf. Baruvah) for the respondent 
(plain tiSmpponent) We have to urge a preliminary objection 

on the point of jurisdiction. Though the subject-matter of the 
decree was above Rs. 5^000 in value, still we contend that the 
defendant ought to have appealed to the District Court and’ not 
::;to this 'Court, because the present contention relates to the status ■ ’ 
of the defendant and not to the subject-matter of the suit. 
Further, the order is appealable under clause (17), section 588, of 
the Civil Procedure Code: see proviso to section 589 of the Code. 
The Court of , the First Class Subordinate Judge of Surat is 
subordinate to the Court of the District Judge of Surat; see 
section 2 of the Code. Therefore the appeal ought to have been 
preferred to the District Court at Surat : BeU Frmai v. Jamna, 
Bas.a) 

(t.S, Bao (with Eam'laii V. Besai) for the appelltint (defendant- 
applicant) :--"“The subject-matter of the suit being over Rs. 5,000 
in value, the Court of the First Class Subordinate Judge of Surat^, 
so far as the suit or any orders passed therein were concerned, 
is subordinate to the High Court and not to the District Court 
at Surat. Where the subject-matter of the suit is less than 
Rs. 5,000 in value and where the valuation of the suit is not the 
test of jurisdiction, then the Court of*the First Class Subordinate 
Judge would be subordinate to the District Court : Venhaifayer 


Maneisuah 


DababhAi. 






THB INDIAN DAW EiPORTS. [VOL, XXVII. 


provides that When an, appeal from any order is allowed by 
this Cliapter> it shalUie fo the Oonrt to which an .appeal would 
lie' from the decree in the -suit in relation to which such order 
was made, or, when - such order is passed by a Court} (not being 
a High Court) in the exercise of appellate jurisdiction, then to 
the High Court : provided that an appeal from an order 
specified in section 588, clause 17, shall lie---'' 

(/i) to the District Court where the order was passed by a 
Court subordinate to that Court, and 

(i) to the High Court in any other ease/*^ 

The suit in relation to which the order of rejection has been 
made is one in which the subject-matter is over Rs* 6,000 in 
value. Mr* Coyaji for the respondents has taken a preliminary 
objection to the hearing of this appeal in the High Court on the 
ground that it should have been to the District Court* For the 
purposes of his argument he has referred us to section 2 of the 
Code which, among other things, provides that: — District^ 
means the local limits of the jurisdiction of a principal Civil 
Court of original jurisdiction (hereinafter called a ^District 
Court and includes the local limits of the ordinary original 
civil jurisdiction of a High Court : every Court of a grade 
inferior to that of a District Court, and every Court of Small 
Causes, shall, for the purposes of this Code, be deemed to 
be subordinate to the High Court and the District Oourt/^ So 
the question is, whether the Court that passed the order of 
rejection is of a grade inferior to that of the District Court ? In 
my opinion it is, and I should have thought the point free from 
doubt but for the decision in Venhatrayer w Jamloo Ayyan 
where a different view was taken. But, with all respect for that 
decision, we see no reason to read into the section words which 
have no place there. We feel the more justified in declining to 
follow the decision in Venhaimijerh ease inasmuch as the 
Allahabad High Court in Debi Pm sad v. Jmmm Pas has qiies*- 
tinned the propriety of the Madras decision. In our opinion, there- 
fore, the preliminary objection' is sound, and we must accordingly 
^dismiss, this appeal. The memorandum of appeal will be returned 
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for preseiitatioE to tlie proper Gotiri ■ Costs to abide tlie event 
of the appeal; if there is an .appeal. If there, is no appeal, then 
the appellant to pay the costs of .this appeal. 

Appeal d'ismmei* 


APPELLATE CIVIL. 

Before Mr. Justice €and^ and Mr. Justice dmidamrlcar. 

CHHAGAXLAIi HAEIBHAI (oEions-Ai. Bepeiudant 1), Appellant, r*. 1003. 

BHOXDU CHUDAMAlSr RAHGEI and anothib (oeiginal Plaintiee Jul^ B» 

, , AND ,I),BFEHDANT 4), EesPONDEKTS.*^ ' 

Practice — Procedure — Fending suit — Another suit based on the defence in 
the first suit — Specific Relief Act (^I of 1877\ section 89-^ Cancellation of 
instrument* 

Oil tbe 16tli MarcL, 1899, tlie firm of ChliagaAlal Haribhai brongbt Suit Xo. 06 
of 1899 against Bbondu and Baba to recover a sum due on a bond passed by 
tbem to tbe fiim. The defence pleaded that tbe bond was void, being passed for 
the balance due on wagering transactions. While this suit was pending, on the . 

IStli June, 1899, Bbondu (one of tbe defendants in tbe suit) brought Suit 
Ho, 167 of 1899, to have the above-mentioned bond cancelled and delivered up 
to him, under section 39 of tbe Specific Eelief Act (I oE 1877). Tbe Subordi-. 

Date Judge ** decided both the suits together; be dismissed tbe first suit and 
allowed plaintifE’s claim in tbe second. 

Meldf that tbe form of specific relief provided for by section 39 of tbe Specific 
Eelief Act (I of 1877) was founded upon tbe administration of protective justice 
for fear [quia timet ) ; and that there could be no fear, in tbe second suit, that 
tbe plaiutifE would sufEor serious injury if be did not bring tbe suit, for tbe plea 
which was tbe foundation of tbe second suit was raised by him in tbe defence to 
tbe previous suit. • 

A?peai< from tbe deeision of D,. G. Gharpure, 'First Class 
Subordinate Judge of Dhnlia, 

Suit for cancellation of a bond under section 39 of the Specific 

,0x1 the 16th March, 1899, Bhagwandas Narotamdas, Maganlal ''■■■ ' ■ , 
DullabhdaS; and Shamchandra Rampratap, trading under The' 
mamo of Chhaganlal Haribhai, filed S'uit^, No. 96 of 1899 against . ' 


1003. 


Manbixshah, 

BADABifAr# 


* Appeal Ho* 62 of 1901* 


m'' 
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Baba Churlaman and Dhonck Clinclaniaii, to recover a sum o£ 
money with interest xipon a bond passed in tlieir favonr hj the 
deiendaiits. , , - 

The defendants contendech inter alia-f that the bond was passed 
for a l)alance due on wagering tmnsactions; and that it was 
therefore void. > 

While this suit was pending, Djiondu Oimdaman (defendant 2 
ia the first case) brought on the 13th June; 1899^ Suit No. 167 of 
1899 against Shamehandra Rampratap, BhagwandasNarotamdas, 
Maganlal Duilabhdas and Baba Ohudaman, to have the bond 
passed by him and Baba Cliudainan to defendants 2 and S 
(the piaintifis in Suit No. 96 of 1899) cancelled under the provi-. 
sions of section 39 of the Specific Relief Act (I of 1877). 

The two suits were heard together. 

Suit No. 96 of I899 was decided on the 11th Marck 1901« 
The Subordinate JiidgGj being of opinion that the transactions 
which resulted in the balance for which the bond was passed 
were wagering contracts^, dismissed the plaintiffis’ claim with 
costs. 

In Suit No. 167 of 1S99, the Subordinate Jndge^ on the same 
day^ recorded the following order : — ■ 

plaintiff sues to have cancelled a bond passed b}" iiiai and defi^ndant 4 to 
defendants 1, 2 and 3, and which forms the sn bjeefc-matter of Eegahr Suit 
No. 96 of 1899 of this Court, between the same parties. The bond is declared 
in that suit to be nnenforceablo against plaintiff and defendant 4^ and the parties 
have bound themselves by that decision {vide Eshibit''2ii). The claim is thereforo 
allowed. Considering, however, that plaintiff has shown unnecessary haste in 
instituting this suit, which was superfluous in view of the said Regular Suit 
No 96 of 1899 of this Court, I order that each party should bear his own costs.’’ 

- Defendant 1, in Suit No, 167 of 1899 appealed to the High 
Court. 


him 8amafih)ytot t\m appeilani^ ■ -- -- 
, ' ■'? (Advocate- General^ with him C. A. Eeh), for respondent 1, 

‘^ot respondent 2, ' • , 


";i yb’'!' 79^^ tbe decree for a deelam* 

lower Court under section W 






VOk XXTIi] 


BOMBAY SEIIES. 


609 ' 


Of J. Rele . — ’In Suit ISTo. 96 o£ 183,9 :we i:.aised the defence that 
the bond was void^ but that circumstance cannot deprive us of 
the right of suing for cancellation of the bond under section 39 
of the Specific Relief Act (I of 1877). The relief sought in Suit 
No. 167 of 1899 was a separate relief and we were entitled to 
have the bond delivered up and cancelled. We could not have 
got this relief in Suit No. 96 of 1899. Wc had also reasonable 
apprehension in our mind that if the bond be left outstandings 
it would cause us serious injury. 

Another ground for bringing' Suit No. 107 of 1899 was to save 
the bar of limitation. Article 91 of the second schedule to the 
Limitation Act (XV of 1877) provides that a suit for cancellation 
must be brought within three years, 

iV. if. Samartlh was not called upon. 

Candy, J. ; — We think that the decree of the Subordinate 
Judge allowing the claim in the present suit cannot be supported. 
Suit No. 96 of 1899 was brought on the lOtli March, 1899, by 
the firm of Chhagaiilal Haribhai against Dhondu Chudaman and 
Baba Chudaman to recover on a bond passed to the firm by the 
defendants. The defence pleaded that the bond was void, being 
passed for the balance due on wagering transactions. On the 
13th June, 1899^ Dhondu Chudaman, one of the defendants in the 
prior suit, brought the present Suit Ko, 167 of 1899 to have the 
bond mentioned above cancelled and delivered up to him. He 
made his brother Baba a co-defendant in the second suit. The 
Subordinate Judge allowed the claim, but in so doing he failed 
to notice that the jurisdiction given to him under section 39 of 
the Specific Relief Act is dependent upon the exercise of his 
discretion. This form of specific relief is founded upon the 
administration of a protective justice for fear {quia timet to use 
the technical language of English law). In this case there can 
be no fear that the present plaintiff would suffer serious injury 
if he did not bring the present suit, for the plea which is the 
foundation of tlie present action 'Was raised’ by him in the defence 
to the previous suit, and was decided at the same time that this 
suit 'was decided. That .decision is^ now under appeal in the 
Cburt of the District Judge, KhSndesh.' The Subordinate Judge - 
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considered that the plaintiff had shown unnecessary haste in 
instituting this suit, tsrhich/he said, was superduous in view of the 
pripr Suit No. 96 of 1899. In that view, with which we concur, 
he ought to have rejected the claim, and we now do so, reversing 

his decree. > 

Plaintiff must bear all co.sts, but those costs should only be 
costs incurred’ in Suit No. 167 of 1899 and not include any of the 
costs in Suit No. 96 of 1899. 

Decree reversed. 


APPELLATE CIYIL. 


PllWPiK? 


I ' , i('>- < i' . 

I : ^ 

! . 

I.’ " 

I , ' P ■ 


Before Sir L. B, JenMns, QMef and Mr, Justice JBattg. 

TAMAISr EIFLKARlsri (oeks-inal Plaintiff), 'ApPELL:|tT^^ 

; .WACxSIJ YALAD EA JAB,AM (oeiginal. Defendant), ■ EESP0ND:ENi,^:51:^; 

Hmdib Law— Succession — Paternal aunt — Fateniol ffreat^^ 
grandfather^ s grandson* 

Under tlie Hindu Law as prevailing in the Bombay Presideney, the grandson 
of the paternal great-gTandfather of the propositus is encitled to succeed in 
preference to tho paternal aunt. 

Second appeal from the decision of Gangadhar V. Limayc, 
First Class Subordinate Judge of Poona, with Appellate Powers, 
confirming the decree of Ruttonji Mancherji, Subordinate Judge 
of J unnar. 

Suit to recover possession of immoveable property and mesne 
profits. 

The following genealogical table will simplify the pleadings : — 

Mahadji 


Harji«Gangau 


Brjaraai 


i'll 

I iiihi 




Balaii 




plaintiffs vendors)* 


Waghti , 
(Defeadimfe)* 
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The plaintiff sued for possession' and' ..mesne profits^ .alleging" 
that the property in suit originally belonged to Harji and after 
his death his son Kushaji was in. possession, ;aiid after Kushaji 
his son Tukaram was in possession. Tukaram having died child* 
less, the property was in the joint possession of his grandmother 
Gangau, his mother Rakhmau, and his widow Sakh.au, who having 
remarried, the possession continued with Gangau and Eakhmau. 
Gangau died and thereafter Rakhmau was in sole possession, 
After Eakhmau^s death, Harji^s daughters Tai and Salau became 
entitled to the pi'operty as joint heiresses and they sold the pro- 
perty to the plaintiff. The defendant was a distant relation of 
Eakhmau and was in possession of the property. The plaintiff, 
therefore, brought the present suit. 

The defendant pleaded that Harji had a brother Rajaram. The 
defendant was the son of Eajaram who was the the ch%lat^Ghnlt(M 
(paternal uncle one degree removed) of the deceased Tukaram. 
Tai and Salau were the sisters of Tukaram^s father Kushaji ; 
therefore, the inheritance could not go to them, but to the 
defendant. The defendant was in possession of Tukaram 's pro- 
perty as his heir and the plaintiff had no right to sue as the 
assignee of Tai and Salau, who had no right to Tiikarani'^s estate. 

The Subordinate Judge rejected the claim, holding that the 
defendant had a preferential title to Tukaram^s estate, and not 
the plaintiff. 

On appeal by the plaintifl the J udge confirmed the decree. 

The plaintiff preferred a second appeal, 

Mafmdeo E. Clmulal^ for the appellant (plaintiff) The last 
holder was Tukaram’s mother Rakhmau. Therefore we contend 
that succession must be traced to her husband Kushaji and not 
to the last male holder. If our contention is correct, then Salau 
and Tai, being the sisters of Kushaji, would be entitled to inherit 
the property. We further contend that for the purpose of suc- 
cession Rakhmau must be treated as a male ; Maniial v Bai 
MemaS^^ Even if succession be traced to the last male holder, 
that is, to Tukaram, the father’s sister' would have a preferential 
right to that of a distant relative. According to the Mayukha, a 
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sistoi" is a saffoiM sapincia^ and that being so^ the father^s sister 
'would ' stand on , the same leyeh 
, KrMmp /£ KeUar, for the respondent (defendant) 
Tnkarams death his ■mother took only a widow.^s estate : N'ar-^ 
^iip'pd w S(ihIi£CTiit'ii j SoJthdfuy^ v, S^l-ubici ^ j hJifiTyknygcivdii v, 
Biiifdpgavda ; Tuljamm v. Mathimdmdd The distiiictire 
feature of a %ridov\^'s estate is that^ after her deaths the succession 
is to be traced to the last male holder : BJmrjwandeen y. Myaa 
Baeef^x CoUecior of 31aBidipatam v. Oavah/ Fencaiad'^ 

‘'The next question is whether a father^s sister hn^sagotni 
sapinrh. In the Bombay Presidency a sister is admitted as an 
heir, not because vshe is sagotra sapincla according to the Mitak- 
sham, but because she is mentioned as an heir in Nilakantha*s 
Commentary on account of her propinquity to the last male 
holder, her brother. The doctrine cannot be extended , to the 
fatlierts sister. This point was raised and decided in Second 
Appeal No. 15S of 1870, which was a case from Gujardt^ and 
■ therefore governed by the Mayukha. Vijnaneslivar, 'the ■■•aiitlior 
.of "the Mitakshara, does not mention the fatherts ''siste'r;'as-'..a' 
Bagoi^m sapimicL She does not appear in the Siibodhini or in 
the Viramitrodayao Possibly she is not even a handkiL The 
enumeration of in the Mitaksbaiva, however, has been 

held by the Privy Council to be iilustuative and not exhaustive : 
MtdJmsami Muilaliyar v, Bhnamhediid^ She is treated as a 
landlm in the Madras Presidency : N'cmisimraa v. Munga'mmal (% 
Chinnmnmal v. YenhatachalaP'^ 


Jenkins, 0. J. ; — The question arising on this appeal is, 
whether the appellant should be preferred to the respondent as 
to, the property in suit ? The relationship of the parties is' 
shown in the tabular statement contained in the judgiirout of tlio 
first Coiitt. - On Tukaram^s death, about thirty years ago, lie was, 
succeeded by his widow, but on her remarriage the property 
to Tukaram^s mother who has now died. ' ' , ' ' ' 


dS79)S fom. ssa ■ 
(is79)4BQWasi» ' 


(1807) UMoore*sX'A.48A -i ' 
m (1801) 8 M-:ore»s L A*, m 
' '(J'l (1890) 10 Mad. 405. ' ' 
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The presetifc claimants are the" appellant ' who derives title 
under Tai and Salau on the one hand, and Waghii, who is the 
grandson of Mahadaji* 

In the first place it was contended that on Tukararn's mother^s 
death succession ought to be traced to Kushaji, her husband. 

The purpose of this argument was to take advantage of the 
rule in this PresuLmcy whhh assigns a high place in the order 
of suceessioo to the sister. We are, however, of opinion that 
the point is covered by authority* and that the heir of Tukaram 
is the person to succeed. The question therefore resolves itself 
into this: is the paternal aunt or the paternal great-grand- 
father^s grandson to he preferred ? Both the lower Courts have 
decided against the aunt. 

Now there is no doubt that the great-grandfather s grandson is 
a Bagotm seqn-nda, Mr. Chaubal contends that the same, or as 
good a qualification, is possessed by the aunt, and he is forced so 
to contend I for he concedes that if she be hhinna gotra B^plndd 
or bandhu, she cannot succeed unless, by reason of the parties 
being Suclras, it can be said gotra is not a determining factor. 
Now an aunt by marriage, becomes of another gofra. Reliance 
is, however, placed on the text of the Vyavahar Mayukha, whicli 
deals with a sister^s succession (lY, viii, 10). In the record 
of Second Appeal No. 158 of 1870 we have the following 
translation of this passage ; 

^^In her (father^s mother’s) absence the sister. For Manu 
says — that among sapiadas to the nearest the inheritance belongs. 
Brabaspati (also) says where Ihere are many caste-fellows and 
handhm of the same familj?' (Sakulya), among them, the nearest 
takes the wealth of the childless deceased. And because of her 
also having been born in the gotra of the brother, there is the 
identity of gotratva (state of belonging to the gotra). Only,. she 
has no mgotratva (evenness of gotra) (with the brother), Bago^ 
tfdtm (however) is'' not stated as the cause (occasion) of vesting 
the inheritance/^ " 

The ^same reasoning, it is, urged," is 'applicable to the paternal 
aunt*' ,, / 

, In Second AppealNd* ,15Sof 187G it wasdecided thatthe fathe/s ^ , 
sister eyen in Glqjarat, was not entitled ''4Q-;coine in at,'’ the head ef ^ 
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tlio and 'shc was postponod to distant iiialo 

Heto tli 6 E we' have the clecisioii of a bench of 
this Court more than thirty years old ,011 a point of property law 
witicli governs this case, and wc think that in the absence of . 
' stimig reasons it would be wrong for us not; to treat, ourselves; as 
hound by it ; for in property law the principle of stare decisiB 
liiiist have the greatest weight ascribed to it. Therefore we hold 
that the paternal grandfather^s grandBon is to be preferred to the 
paterniil aunt; and we think it should make no difference in this 
respect that the parties are Sudras. The decree of the lower 
Appellate Court must therefore be confirmed with costs. 
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Before 3fr. Justice Cho.ndmaricar and Mr. Jtistiee Jmoh. 

190S. EAMCHAI^TDliA YIl^xlYAK KULKAENI ihd othees (oeigii^ai. 

/.-iFEs), Appellants, ■. NAEAYAN BAJAJI and otsees ■■(oBieiNAD'^.; 

■ //PeFENDANTS), EesPONDENTS> / . 

Limitation Ad (XV of 1877) ^ schedule II. article 118 — Adoption— -Declara- 
tion that the adoption is invalid — Knowledge — Death of adopter — Date from 
which limitatmi rims. 

B adopted N 011 the 1 7th March, 1891. On the 30th March, 1897, B died. 
The plaintih's filed this suit on the 14th April, 1899, for a declaration that the 
adoption of N was invalid. 

Held, that the suit not having been brought within >six years from the 17th 
Alareh, 1891, the date on which the plaintiffs came to know of the adoption, was 
barred under article 1 18 of schedule II to the Limitation Act (XY of 1877) ; 

. ^ and that the fact that B died within six years of the date of the suit could not 

prevent the bar of limitation. 

Second appeal from the decision of Gangadhar V* .Limayey’ 

: : ' First Class Subordinate J udge, A. P., at Poona, confirming the 
decree passed by E. R. Jalihal, Subordinate Judge of Kbed. 
ff..,Suit for a declaration' that, an adoption is invalid, aiilllili 
; Upe Bajaji adopted Narayan (defendant 1) on the 17th March; 

the same' day this fact came to the knowledge of the 
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Bajaji'died oa the SOtli March 1897* ■ 

On the 144h Aprils 1899^ plaintiffs filed 'this 'suit to obtain' a:: 
declaration that the adoption o£ defendant 1 was invalid. 

The suit was dismissed by both the lower Courts on the 
ground that it was barred under article 118 of schedule II of 
the Limitation Act (XV of 1877)^ as it was not brought within 
six years from 17tli March, 1891, the date on which defendant 1 
was adopted and on which plaintiffs came to know of the 
adoption. 

The plaintiffs appealed to the High Court, 

if. FI Bkalj for the appellants :-««“Our suit is to be declared 
reversionary heirs of Bajaji's estate on the death of his widow 
Bhimabai; as against defendant 1 who claims as adopted son of 
Bajaji. Bajaji died in 1897, and name of defendant 1 was 
substituted in place of Bajaji^s name in the Government records 
on the 11th February, 1899. We contend that the cause of 
action accrued to us either on the death of Bajaji or on the date 
when defendant name was entered in place of Bajaji^sin 
Government records. Our rights to be entered as reversionary 
heirs were not interferred with as long as Bajaji was alive. We 
can get the declaration we seek without challenging the adoption 
of defendant 1 by Bajc^ji during his life-time. We submit 
defendant 1 was not entitled to deny our title as reversioners 
immediately he was adopted, as our title was to come into 
existence only on Bhimabai's death. The case of Shrinivm v. 
Eanmant has no application here. The ratio deoideftdi of 
Gmigahai v. Tqrabai governs this case. 

N". NmlhaTn% for the respondents The plaintifis would 
have been the next reversioners after Bliimabai’s death only if 
there had been no adoption. By adopting defendant 1 Bajaji 

entered Bajaji's family by adoption. - The plaintiffs could, there-' 
fore, have brought a suit even during the life-time of Bajaji to 
|8i||;:ti||i3b:|||ci|:;h'e'l:.,,asidh|^ 
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' CllMBAViBKAB, ■ Jt :— The point of law which arises in this case 
is, w^hetlier this • suit to set aside the adoption of defendant 1 is 
barred tinder article 118 of the Limitation Act, and falls wnthiii 
the principle of the Full Bench ruling of this Ooiirt in Skrimvas 

'v* 

Tlic facts are shortly these. One Bajaji wlio was entitled 
to certain %vntan property adopted on the l?th March, 1891, 
defeinlant 1 who was his daughter's son. Bajaji died on the 
;30th March, 1897. The plaintiffs brought tliis suit in 1899 for 
a declaration that the adoption of defendant 1 by Bajaji was 
invalid. Both the lower Courts have dismissed the suit on the 
ground that it ought to have been brought within six years from 
the <late when the plaintiffs came to know of the adoption. 

It is conteinled before us that the period of limitation of six 
prescribed by article 118, limitation Act, cann‘k:ippiyd0 
, tlm facts of the present ease, because the adoption having been 

made by Bajaji himself, defeiMant 1 did not become entitled to 
any property until Bajaji^s death, and that it was upon the hap- 
^ ^ peiiing of that event, Bajaji’s death, and not before, that a 

‘ cause of action accrued to the plaintiff to contest the validity of 

the adoption. The suit is within six years from tlie date of 
Bajajrs death. 

Tfie question, therefore, is whether the plaintiffs could have 
attacked^ and if they could, whether they were bound to attack^ 
the adoption during Bajaji s life-time ? 

The argument for the appellants (plaintiffs) before us assumes 
that a person cannot contest an adoption in a Court unless the 
adopted person sets up alright to propei'ty. That argument, 
ho’wever, is answered by the fact that the Legislature have, as 
V',' , pointed out by Westropp, J., in Kalom v. distinctly 

\ recognized the right of a person to bring a suit to set aside an 

. ‘ adoption as a substantive proceeding independeiit of any claim 

■' ‘yg'di.; ' ■ to property , by fixing a special Court-fee for such a suit and 
Providing a special^ period for it in the Limitation Act. But it 
though such suit could have been bnmght, it could 
-g' 8^ been Bj^'pught by fcome person entitled to dispute the 
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adoption^, wliereas the plaintiffs could claim no such title during 
Bajaji s life-time* Bat the answer to that is that the plaintiiis 
filled the character of app<rreiit reve sioners when Bajaji made 
the adoption as much as they fill it now* It is beyond doubt 
that had Bajaji died without making an adoption, and had his 
widow adopted a boy, the plaintiffs as presumptive reversioners 
could have sued to set it aside. The fact that Bajaji made the 
adoption himself- can make no difference as to the plaintiffs’ title 
as presumptive reversioners when he was alive. 

Section ^2> of the Specific Relief Act says that any person 
entitled to any legal character may institute a suit against any 
person denying his title to such character. Now, what were the 
circumstances wlmii Bajaji adopted defendant I? Bajaji had no 
issue except daughters. The daughters could not, according to 
law, become erttitled to the property on h s death* There- 

fore, in the absence of any adoption, the property on BajaJBs 
death would have gone to the widow first and to the plaintiffs as 
reversioners after toe widow s death. There was the chance of 
the widow predeceasing Bajaji and. the plaintiffs becoming enti- 
tled to the property on Bajajds d^.-ath. It may therefore betaken 
that the plaintiffs daring Bajaji^s life-time were primd fane 
clothed with the ivgal character of apparent reversioners, and 
they could have brought a suit against defendant 1, attacking 
his adoption, because the moment defendant 1 was adopted he 
became Bajaji^s heir interested in denying the title of the plaint- 
iffs to succet-d Bajaji as reversioners. It is true there was no 
immediate injury to this status of apparent reversioners which 
the plaintiffs held, but that could nqt affect the question whether 
a suit for a decoration that the adoption was invalid could lie at 
their instance during Bajajfs life-time. A wrong, though its 
pi'actieal effects are wholly in the future, still gives a claim to 
relief, and that claim cannot be met by an allegation of no 
immediate palpable injury*’^ Per West, J., in Bcmehandra v. 
Anantf^'^ It iollows from this that the, plaintiffs could, have 
maintained a suit against defendfuit'l.for'a declaration 'that his 
adoption was invalid* If they could, ■■ the , case : falls within th^ • 


Kamohakdka 

w* 

NaHAI'AH'. 


CD {iSm) 8 




■' 61 g 


THE INDIAN LAW EBPORTS. [VOL. XXVII. 


imi 


'KiEAYAN, 





1303- ' ' principle of tlie Full Bench ruling in Slirinims v. Sanmant 
lkK€EAjfi:m.A uiid the plaintiffs bound to bring the suit under article 118 
of the Limitation Act within six years from the time when the 
adoption of defendant T became known to them* The fact that 
the Legislature has prescribed that the period of limitation for 
such a suit should rim foorn the time when the adoption becomes 
known to the person contesting it and not from the time when 
the adopted boy succeeds to the property of his adoptive father 
is decisive of the question o-f limitation and supports the view 
taken by the lower Courts in this case. The same view “was 
taken by Davies, J., in ParvatM v. Samincitha* 

For these reasons we confirm the decree of the lower Appellate 
Court with costs. ■ 

Decree confirmed, 

m (1899) 21 Bom. 200. (2) (1896) 20 Mad. 40, 
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Before Sir JO. II» JerSdns, K.C.LBJ.^ Chief BasticBi and Mr. Justice Jacob, 

Tub AHMEDABAD MUNICIPALITY (obioinal Plaintiff), Appel- 
SULEMANJi ISMALJI (osiginal Defendant), ^Bespondekt* ■: 

Mu/iiclpaUt}/ — Bombay District Municipal Act Amendmcrd Act {Born. AdXId 
of 1884), section SO (^)—£JiVecutory contract — Breach — Binding character'^ 
Suit for damages. 

In a suit for damages for breach of an executory contract, it is open to the 
defendant to show tiiat it is not binding ou him inasmuch as it is not binding 
on the plaintiff. 

Second Appeal No. 588 of 1902. 

— ^ r- - — . : : -**>;•. ■■ . ' ■ ■ ■•:■ ■ I-.,, ' i : , A i'''' 

(0 Beetion 30 of the Bombay Uktrict Municipal Act Amendment Act (Bom* 
Act II of 18S4) : 

‘ So* The President of a Municipality may, on behalf of the Municipality, 

^ enter into any contract or agreement in such manner and form as, according to 
' the law for the time being in force, would bind him if such eontrnctor agreement 
were on his own behalf ; provided that the amount or value of such contract 
s-'"'- or ,agree)Da 0 nt 'shall not exceed five hundred rupees. 

' ^ , , 'ISvefy other contract or agreement on behalf of a Municipality shall be in 
_ wtiting ^and shall be signed by the President and by two other Commissioners 
; ^^'And shall, be eei^led with the Common seal of the Municipality. 

, ' , executed^ae in this seotipn provided shall be ' 

binding on m ' 
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Second appeal from the decision of Lalshankar U. Trivedi^ 
Additional First Class Subordinate Judge of Alimeclabad^ with 
Appellate Powers^ reversing the decree of Vadilal T, Parikli^ Joint 
Subordinate Judge. 

Suit to recover damages for breach of an executory contract, 

The plaintiff Municipality on the 23rd September, 1899^ 
advertised an auction to be held on the 5th October, 1899, of a 
contract to supply firewood to the Water- works at Ahmedabad 
for one year commencing from the 1st Decemherj 1899. At the 
auction-sale the defendant offered to take for Rs. 14,850 the 
contract to supply firewood for one year commencing from the 
1st December, 1899, and signed the lilam yddi (memorandum of 
auction-sale). As the amount involved was more than Rs. 600, 
the General Committee of the Municipality had to sanction the 
auction under section 30 of the District Municipal Act Amend- 
ment Act (Bom. Act II of 1884). The Sanitary Committee, 
therefore, submitted the defendant's proposal for the acceptance 
of the General Committee on the 5th October, 1899. The defend- 
ant on the 16th October, 1899, wrote to the Secretary of the 
Municipality that he was given to understand that the sanetioii 
of the General Committee would be obtained within a week 
from the date of the auction and that he should be informed of 
the acceptance of his offer within two clays to enable him to 
fulfil the contract. The Secretary replied on the 25tli October, 
1899, that the business of the contract would be placed before 
the general meeting at the end of the month. The general 
meeting was held on the 27th October, 1899, when it directed the 
Sanitary Committee to make further inquiry as to more favour- 
able terms. The Sanitary CommitiJee then held another auction 
on the IStli November, 1899, for the supply of firewood up to the 
Lst January, 1900. One Popat took the contract and agreed to 
supply fuel on receipt of Rs,,. ^37 , daily* The defendant's rate 
was about Rs. 41 per day.^ , The Sanitary Committee by their 
report, however, informed the General Committee that terms 
proposed by the defendant for^ -one y-ear^s 'contract were quite 
reasonabie and , the General Committee having, thereupon^ 
sanctioned the defendpt^s terms,' the plaintiff on the night of the. ; 
SOfch* November, 1899, informed the' defendant by a telegram that ^ 
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1008. iiis offer wa.s accepted and a letter also was sent to him to the 
Aiimudabad same effect. The letter reached the defendant on the 2nd December; 
mwii' 0“ the Sth December^ 1890, the defendant wrote a letter 

plaintiff' in the following terms : — 

1 liiivo received from you an ^ddl (Le.j memorandum). . dated the SOth Kov- 
ciiiberj ISbO. In reply to the same I have to ivnte as follows : I do not agree 
ii) wbat yon write about tbe contract for the supply of ‘ Kathi * (Le-y fuel) at the 
Water-works. I had in connection with the said contract for the supply of 
* Ka-'hi ’ (futd) caused inquiries to bo made at your place- In reply to the same 
Edo Bahcb Pranjivandas, Secretary (of the Municipality), -wrote to me in his 
ktlar dated the 26th Oclober, 1899, tbat the said matter has been (would be) 
placed before (a meeting oi) the General Committeo (to bo held) on date the 
27tb October^ (for them) to appro^'e the contract. I, therefore, 
men Ai4rd Husen Chui and Sha.khhhai to bo present, on iny behalf on that day 
at the time V7h(m (the mectirg of) the Commitiee was held. And on that day 
the General Cornmikee did rot aj pvc ve of my contract and the Municipal 
Secretary and the other Commissioner sahebs infor.'i.ed my men who were 
present (there) of the same and si.id to them as follows ; — Your contract has not 
been niipr.ved of. You arc, thereliae, free. Thus ended the eonversatieii be- 
tween the Municipality and mein conrection with the contract. iN' ear ly a month 
thereafter you now send me another notice about the contract having been 
approved of. 1 do not agree to th^^ some. And the approval of the Munici- 
pality without an offer on my part is of no use. I am not, therefore, going to 
stipiply * Kathi ’ (fuel) and am not hound to supply the ‘ Ivathi * (fuel). May the 
same be known to you ... 

In the year ]''‘00 the plaintiff’ sued to recover Rs. 1,685 from 
the <lefendant a.s daniao*e8 for breach of the contract, Th<'^ sum 
chiiiiied represented the difference winch the plaintiff had to pay '' 
to other contractors over and above the amount of Rs. 14,h50 
for which the defendant had offered to take the contract on the 
&th October, 1899. ^ ^ 

The defendant answered^ inier alia^ that the contract wms 
: 2 Broken by the plaintiff and not by him (defendant) % that the 
‘/'-r plaintiff* attempted to enter into new contracts with . other 
1 .,,, ^ .persons at lower rates and when none was found to accept the 

'yy' contract at a lower rate/ the contract in mit was sanctioiied by 
the feneral Committee on the 30th November, 1899, and he was ^ 
informed" n£ the same at (Jodhra by a telegram at II p,M. of the . 

> mm: day'i^ thatit' was/there^^^^ impossible for him to fnlfii the' 

; I V. cottteatjfc at Ahmedabad j that on the 
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The Subordinate Judge found that the defendant had broken 


the contract in suit and he awarded to the plaintitl the amount 
claimed as damages for breach of the contract. 

On appeal by the defendant the Judge reversed the decree and 
dismissed the suit on the following among other grounds : — 


It is undisputed that clefenclaiit lives at Godhra. On the night of the BOtli 
JiTovember, 1899, plaintiff sent a telegram to defendant at Godhra and on 1st 
December a registered letter was sent to him. , • It is beyond doubt 
that defendant got the iiiforniation about the acceptance at , about midnight 
preceding ist December, 1899. It was physically impossible for defendant io be 
pre.-ent at Ahmedabad on 1st December to fulfil the terms of the contract. 
Under section 6 (2) of the Contract Act (Act IX of 1872j, the defendant’s 
proposal should be considered to have been revoked, particuLirly when plain tiS 
gave contract for December, 1899, to Popat on 13 h November, 1899. I therefore 
hold that there wa^ no contract bin<iing on defenda’^t and that under the above 
circumstances of the case plaintiff is not entr led to any damages. 

The plaintiff preferred a second appeal. 

LalluJjhai A, Sliak^ for the appellant (plaintiff). 

Goknldas E. Farekh^ for the respondent (defendant). 


Jenkins, 0. J, We affirm the decree of the lower Appellate 
Court on the ground that as this suit is brought by the Munici- 
pality for breach of an executory contract, it is open to the 
defendant to show that it is not binding on him inasmuch as it is 
not binding on the plaintiff. It.as .not' binding on -the plaintiff 
because the formalities prescribed by section SO of the Bombay 
District Municipal Act Amendment/ Act, 18^4, have not ‘been 
complied with* The appellant must pay the costs of this appeal* ' 
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^ 2nd December, 1899, he got a letter'from ihe plaintiff*; that on the 
13th November, 1899, the plaintiff made a contract with another 
pex'son for the month .of December at a lower rate; that the 
plaintiff also entered into a contract with a third person for the 
month of January, 1900, at a lower rate ; that the rate of firewood 
having subsequently risen, the plaintiff* unjustly brought the 
present suit, and that if the General Committee had sanctioned 
the defendant's contract at an earlier date, he (defendant) w^ould 
have been in a position to fulfil the contract* 
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Sefm'e Sly L. //. JenUm, Z.O.LK, QUef Justice, and Mr. Justice Jmoh. 

DAMODAE SHALIGEAM, Decbbe-holdeb, SOXAJI, JtrDaMBNT-DEBTOS.-’* 

Limitation Aei {XV of 1877), sclmlde II, aHiele 179 {S]— Civil Procedure 
Code {Act XTVofl8S3), section S 4 S — Decree— Execution— Notice to shoiv 
eaV'Se Jo7iy decree' should not he executed — Date of the oi'cler Step in aid 

of essecution, 

Wliorc a notice to slio>v cause why a decree siiould not be executed is issued 
under section 248 o£ the Civil Procedure Code (Act of 1882)? tbe time 

provided for by article 179 (5) of the Limitatioa Act (XV of 1877) runs from 
the date of the order directing the same : actual service of the notice is not 

BEFEBENCEby B, D. Nagarkar^ Subordinate Judge of Yeola in 
, tile Nasik District^ under section 617 of the Civil Procedure :dodb:t::;^ 

; . „ (Act XIY of 1882). ■ 

The facts were as follows: — 

On the 2ad June, 1897^ the plaintiff^ Damodar Shaligram, 
obtained a money decree in his favour in a suit cognizable by a 
Court of Small Causes. Subsequently on the 9tli Jiine^ 1903^ he 
applied to the Subordinate Judge^s Court at Yeola in its Small 
Cause juxdsdiction for the execution of the decree. The applica- 
tion was made three years after the previous application for 
execution which was presented on the 30tii May, 1900^ and a 
question having arisen as to whether it was barred under clause 
(4)^ article 179^ schedule II of the Limitation Act (XV of 1877)^ 
the plaintiff contended that clause (5) of the ai'ticle was applicable 
and the application was not time- barred^ inasmuch as a notice 
under section 248 of the Civil Procedure Code (Act XIV of 1S82) 
had been prepared and sent for service on the defendant some- 
after 'the 9th June, 1900^ on the application of the SOtli 
May, 1900. , /v 

,The record of the case showed that the Court-fee for a notice ' 
'tinder section’ 248, of the 'Civil Procedure Code was paid on the 
8th' June,; 1900, and anotice was prepared on or after the 9th June, ‘ 
’’linnA’- ^ tllO CoUrt for ^CrVlCe '' ’ 
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but it was returaed unserved.'-.- There was no^evidence^ Before -tha' 
'Court, showing:thafc tlioiigli, the notice was not served, the defend-, 
ant was aware aliundee of the fact that a notice under section 
248 was prepared and sent for service upon him under the orders 
■■■■: :Of;the":Court. , ■ 

The Subordinate Judge having entertained a doubt on the 
pointy he submitted the following ’question 

Wlietlier a notice prepared under section 248 and sent to tlieXdzir for service 
upon a judgment -debtor but not actually served upon Min, in the absence of 
evidence to show that the judgment-debtor had knowledge of the fact of prepar- 
ation and transmission for service to the Nazir, amounts to ^'issuing a notice ” 
under clause 5, article 179 of schedule II of the Limitation Act? 

The opinion of the Subordinate Judge was in the negative for 
the following reasons ; — 

As remarked in the commentary under section 248 in Suntoke’s Civil Proce- 
dure Code, Edition of 1898 notice issued under section 24-8 calling upon 
the judgment-debtor to show cause why esecutioh should not issue against Mm 
is called a notice for revival or renewal of judgment because under the Limita- 
tion Act, article 179, clause 6, the decree- holder gets a fresh period of limitation 
from the date of issuing such notice. The issuing of this notice is not a mere 
formality, but a condition precedent to the valid, execution of a decree in cases 
falling under clause (a) or (6) of section 248 : 0-opal C/mnder v. OmiamouLO^) ” 
Proceedings in execution without such notice having been given were held to be 
void and of no effect whether the auction-purchaser was the decree-holder or a 
third party : Salideo v. O/iasiram^^) In the former of these cases Beverley, J., 
remarked : — “Having regard to the provisions of sections 248, 249 and 250 of the 
Code of Civil Procedure, it seems to me clear that until notice is issued on the 
legal representative of the judgment-debtor, the Court has no jurisdiction to 
issue its warrant for the execution of the decree.” In the same case Norris, d., 
remarked : — “ The issuing of the notice required by section 248 of the Code of 
CivJJ Procedure is a condition precedent to tlie execution of the decree against 
the representative of the deceased jiidgment-debior.” This case arose under 
section 248, clause (5), but no distinction is made in the Code or in any of the 
eases that have come to my notice between this clause and clause (a) under 
which the present application for execution falls as regards the effect of the 
notice prescribed in this section. The point is not discussed in Eari Omesli v. 
Ymnimabaii^'^ which is a case falling under clause 5 of article 179 of the 
liimitation Act. The case at I. L. E. B Cal. ' 518 refers to a notice tinder 
section 248 which was served on the judgment-debtor* 

(i)(i892| 20CaLB70. , (1S9S) 21 Cah m , ■; 

' (3) (1897) 28 Bora*, B5., *• \ 
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Section 240 of tlie CiTii Froced'nre Cod© runs tlins 
If tlie^ pcrsoil to wliom notic© is Isitiecl under tlie last preceding section (24<S):' 
doess not appear or does not' sliow cause to the satisfaction of tlie Court why the 
decree should not he executed, the Court shall order the decree to b© ‘ xecuted, 

** It he offers an^' objccticn to the enforcement of the decree, the Court shall 
consider such objection and pas.s such order as it thinks iifc.” 

K'i} question can arise ls to the person to whom notice is issued not appear- 
ing or not showing cause unless the notice is served upon him® The only 
notice which this secdon coutcmplates is, i think, a, notice served upon the party 
against whom it is issued. The notice contempiaied m section ‘itS is, I heiieve, 
the same, namely, a notice served upon the party against whom exeou' ion is 
applied for* The term “issuing notice ” in clause 5 of article 179, sclieduie II, 
of the Limitation iict, is obviously used in the same sense which it hears in 
^sections 218 and 2.9 of the Civil Procedure Code. Tae term is pr:hal)ly 
borrowed in the Limitation Act which is a iafcer enaotmoat iro n the Code of 
Civi,i Froceduie (Act X of 1877), for section 218 of the Civil Procelure Code 
is specifically mentioned in clause 6, article 179, of the Limitation Act. If the 
term “ is'iuirg a notice ” indiides its service, as I think it does, then a notice 
prepared for the purpose of section 2-i8 wull be ineffectual to keep a decree 
alive ut.less it is actm.lly served upon the judgment debtoi', or unless the judg- 
ment-debtor is (ffherwisd awai ‘0 that such a nouce was prepared and handed over 
to the Xazir for service upon him. 

The practice in some Subordinate Courts is to regard the date of preparation 
of the not.ee under section 2-1-8 iriespective of its service as equivalent to date 
of Lsue of such notice for the purpose of clause 5 of article 179 <.'f the Limita- 
tion xict. I am not able to find any ruling of the Bombay Higii Court dea.ling 
with this qu 'Stion wh ch is of great importance in doterinining questions of 
limitation under the above clause 5 that frequer.tiy occur. 

I entertain a r asonable doub: upon the point considering the practice above- 
mentioned tha": prev ih in so. no Courts, and have r.}ier(ffore of my own motion 
submitted it for the decision of the Honourable the High Court. 

The importance and effect given to the noMce lui-ier section 24S requires that 
the notice should be one served ^pon a party and, not one which is returned 
unserved. It is called a notice for revival of judgment probably under a iiction 
that the s ‘iwlce of notice gives to a judgment-debtor from its date as much 
knowledge of the judgment as if a new judgment was passed against him. 
On general cons,iderations also the Legislature couM hardly have meant by the 
words “the Court shall issue notice’' used in section 2 18 of the Civil Procedure 
Code, a notice not served ; for a notice not seiwed or not knovm to the judgment- 
debtor is practically no notice at all. In tbo Select Committee’s Heportj 
lately pubiishedj on a Bill for the amendment of the Code of Civil Frocediire, 
now^ before the Legislative Council of ih© Grovernraent of India, mclause 218 ! 

p4ia^%liJx'prbvisi<m;is=made fo:r'se''ting aside an order passed ex^^atie “ after 
'noti^V'tc'^;^j|n|gmehVdeMor^^^ ;;*3?bm refeis to a notice under seciion 24K and 

altered ' ’ 


of 'a notice’’ isnotaltes 


TOt XXYIL} 


BOMBAY SERIES, 


625 


apparently bccanse ih has been uiidersliood that the issue of a noticd iueludes its 
service and not merely its preparation and despatch for service, incases in which 
it has not been sensed. 

The present application for execution being made to a Court invested "with 
the jurisdiction of the Court of Small Causes in a suit which is cognizable 
exclusively by such Court, no appeal lies from an order that may bo passed by 
the Oourt in execution, the order being final* 

Dattatraya IF, Piliaimiknr famiem eimw), for the decree-holder 
(plaintiS) Ni)tice need not be served. The expression issaing 
notice'^ in clause {5), article 1795 schedule li, of the Limitation 
Act, means the date on which the order directing the issue of 
notice isS passed by the Court: Vdft N^rnin v. linwpifrtap 
Section 24^ of the Civil Procedure Code deals with the 
manner of the execution of the decree. It has nothing to- do with 
liiiiitation ; Birmla Sooudurree v. Kaiee Kishend^^ 

Krislinaji H Kelkar fnmiens en'> w), for the judgment-debtor 
(defendant); — We rely on R<fj Bulliib Shaha v. Gosaain Dim 
Sh(t]iaf'^'> which shows that the notice must be served on the 
defendant. 

Jenkins^ C. J. ; — In onr opinion actual service is not necessary. 
But where notice has issued, time runs from the date of the order 
directing the same under section 248^ Civil Procedui'e Code 
{XI V of 1882), This case must be determined by reference to 
that date. 

(1) (1?SI) Weakly Kotes, Alt. 120. (2) (1874) 22 Cal W. E. 6. 

v3) (1870) 13 Cal, \y. lU 400. 
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.Be/ofe Mr* Justice Ckandavarkar and Mr. Justice Jacob . 
IMPEEOE 51?. WAMAN BHIYEAM EAMLE/^ 


Charge tojurg — Sessions Judge — Misdirection — Inadmissible evidence- 
Criminal Trocedure Code {Act V oj 1898), sections 418, 428 {2)* 


Wliero a. charge to the jury by the Bessions Judge is, upon the whole, favour** 
able to the accused, and most of the points of importance in favour of accused 
are more or less dealt with in the charge, tlie mere fact that some of the points 
niT not so amplified as they might have been does not amount to a misdirection. 

Bolore the High Court can interfere until the verdict of a jury on the ground 
that the evidence of accused’s confession was wronglj^ admitted, it must be 
firsilg, that the verdict is erroneous ; secondly, that the en-oneousiiess 
was caused either by the Judge’s misdirection to the jury as to that evidence or 
by a rnlsundetsfcanding on their part of the law a.s to it as kid down by the 
Judge. 

Where materiid ovidencc which ought not to be admitted is admitted and the jury 
are placed in possession of it, there is an error in law m the trial under section 
418 of the Criminal Procedure Code (Act V of 1893), a,nd there is a misdirectoin 
of law when the Judge tells the jury that it is evidence wliich they can consider 
and on which they can, if they think proper, convict the accused. Tlie fact that 
after putting the jury in possession of tlie inadmissible evidence the Judge in 
his charge goes on also to point out circumstances wliicli would justify"^ the 
jury in disbelieving the wrongly admitted evidence does not make the" mis- 
direction less a misdirection. 

Where evidence which the law says shall not bo admitted is let in with 
other evidence legaUy admissible, 'and whore the former is of a- raaleriad 
character, it would be mere speculative refinement to hold that the jury must 
have, in convicting the accused, relied upon the latter and rejected the former. 


Appeal from convictions. and sentences passed by L. 0. Orump^ 
Sessions Judge of Belganm* 

The accused, twelve in number, were convicted of the offence 
of forgery of the will of one Labshman Keshav Damle under 
section 467 of the Indian Penal Code (Act XLV of I860), and 
sentenced each to undergo rigorous imprisonment for five years, 
and accused No. 1 was sentenced to an additional term of two 
y^ars? rigorous imprisonment on the charge of using the forced 
Wfll as gopttihe under section 471 of the Code. * • 
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LakslmaaE Kesbav Damle was a wealthy money-lender of 
EMndpnr. He had one son Ganpatrao who died in 1900^, 
leaving behind him a widow named Jankibai and a minor son 
Bandhu. Besides these persons, Lakshman^s wife Chimabai was 
alive and living with him and also his natural brother Waman 
....SMvram' (accused 1). 

Waman Shivram was by birth Lakshmaii'^s brother^ but had 
been some years before adopted by Lakshmibab the widow of 
one Shivram Damle, a near relative of Laksliman^s father. 
At the date of Lakshman^s death, Jankibai was living at Miraj 
with her parents and her son Bandhu was with her. 

In 1901 there was an epidemic of plague in Khdnapur. 
On the lOtli January, 1901, Lakshman fell ill. The following 
day unmistakeable symptoms of plague appeared and on the 
night of the 13th January^ 1901, he died. Shortly after Laksh- 
man's death, Jankibai and her I’elatives from Miraj appeared on 
the scene. Chimabai at that time was seriously ill with plague. 
Some disputes seemed to have arisen, and on the 15th January, 
1901, a number of persons, including the majority of the accused, 
collected at Lakshman^s house, and there was a panch held with 
the object of arriving at some settlement. After this incident of 
the panch, Chimabai, Jankibai, Datto Gopal (Jankibai^s uncle), 
and Waman (accused 1) continued to live in Lakshman^s house 
until Chimabai s death on the 19th January, 1901. 

On the 28th J auuary, 1901, Datto Gopal applied to the M^m« 
latddr who appeared on the scene. It was asserted before the 
Mamlatdar that the will was a forgery. The Mamlatd^r made" a 
kind of summary enquiry, recorded* certain statements, and made 
a report in favour of the genuineness of the will put forward by 
Waman, as Lakshiaan^s last will. This will, it was contended by 
the defence, was written on the day it bore date (10th January, 
1901). It was contended by ^ the prosecution that the will was 
a forgery, having been prepared on the; 26th January, 1901, 
several' days after Lakshman'^s death. 

Datto Gopal next applied to' the District Court of Belgaum, 
’oh behalf of Jankibai, for a temporary appointment of guardian 
to the estate of the minor ; and pending a regular decision, the 
District Judge, on the 31st' January,-' 1901, ■ passed a temporary;"" 
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ol’dei.’ appointing Mr. Varaclaraj, the then Ndzir o£ the Oourt, 
temporary guardian. A notice was issued to accused 1 who, on 

tho 6th Pebraary, 1901, put in an application asking that the 
temporary osxler of attachment should be set aside. This applica- 
' ^ iion was rejected. Tho date fixed for hearing’ the regular , 

applicn.tion was loth March, 1901. Accused 1 obtained a post* 
poneinent to tlie 14th June, 19ul. Before this date tliere had 
been negotiations between the parties, and the hearing was 
postponed with a view to an amicable settlement 
On the 19th June, 1901, the parties appointed four arbitrators. 
The award was made but was not signed ; and the matter came 
again before the District Court. 

On the 19th July, 1991, the District Judge proceeded to hear - 
Jaiikibaibs application. Waman opposed it on the ground that 
there was a will made by Lakshrnan which appointed him ■ 
guanlian. The result of the enquiry was that on the 20th July, 
1901, the District Judge appointed the Ntlzir guardian of the 
property and Jankibai guardian of the person. 

On the 8th November, 1901, the Nazir, Mr. Varadaraj, moved ® 
the District Court to sanction the prosecution of the persons 
making or attesting the will. Mr. Varadaraj died on the 18th 
December, 1901. The application for sanction was renewed on 
the 24 th June, 1902, and the District Judge granted the sanction 
on the 2Gth July, 1902. . 

.In August, 1902, the present proceedings commenced. 

The following are the extracts from the heads of charge by the 
Sessions Judge to the jury : — 

Statement said to have been made by accused 1 to the Nazir inadra’-sslble 
against the other accused as being a confession of an offence for %vlixh tboj 
,are not being tried. At most a confession mp of forgery but of ming m 
genmm a forged domment The other accused are nut being tried for tba 
latter offence. Also s&if-excnlpatorj and therefore inadmissible against them. 
Does not implicate himself to the same degree as them; Do you believe that as 
o-, ^ raalt^r of fact that statement was mfde? Persons do not confess ‘‘vlthaut some, '' 
reason. What reason was| there? The case was fixed for hearing oh the 19th 
' 'And topJl appearances Waman was prtparel to go on with It. ' If, 

;■ asihe he wished to compromise 'iho matter, it was wholly uiinecessary 

‘ to dm'^hcsate himself in 'this 'way. He could merely InWe agreed not ’to ' 
Py; ' ’ ' . ' iwhis ^Mp’Manhrikar^s evidence imporkntin ihiserionec”^: 
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and compromisd tlie matter, and tiiat tlie Ndzir tlien assumed . that Ms. 'Ovh: 
suggestion represented Waman’s statement ? If this confession was mado^ wliy*; 
did Mr. Taradaraj wait for four months before taking any steps to obtain sanC“ 
tion to prosecute ? Jt is true that Waman denied ever having been to the Nazir 
at alb but is it not reasonably possible that he was taken by surprise at this 
unexpected statement, and foolishly denied that any interview took place ? The 
whole matter rests on the uncorroborated testimony of a dead man, and without 
having him before the Court some caution is necessary in accer)tiiig his statement* 

(5) The conduct of accused No. 1 with reference to certain propeiiy. 

Prosecution perfectly entitled to prove conduct of accused No. 1 if such con- 
duct is inconsistent udth the existence of a wiE.*’ 

The accused appealed to the High Court, 

Branson and Eohertson, with Nilkantim Atmaram^ for the 
accused* 

The Advocate- General f with the Government Pleader^ for the 
Crown, 

Chaitdayai^kab, J* The unanimous verdict of the jury, find- 
ing the accused guilty in this case, has been accepted by the 
Judge, and, in accordance with it, he has sentenced accused Nos. 

1 to 1.2 to five years' rigorous imprisonment on the charge of for- 
gery of a will under section 467, Indian Penal Code, and accused 
No. 1 to an additional term of two years’ rigorous imp.risonment 
on the charge of using as genuine a forged document under section 
471, Indian Penal Code. In this appeal against the convictions 
and sentences, the learned counsel for the appellants, relying on 
Emperor v. Malgovjcla BasgowdaB-^ has contended that there 
was misdirection in the learned Judge^s charge to the jury, 
because, it is urged, he omitted to call the attention of the jury to 
several matters of prime importance which favoured the accused. 

It is conceded that the Jiidge^s charge was, upon the whole, 
favourable to the accused, and we think that he summed up the 
case most, carefully and fairly. Most of the arguments urged in 
support of the appeal before us amount practically to this, that 
the learned Sessions Judge did not put the points referred to in the 
heads of charge in greater detail. Most pf the points of importance 
urged by the learned counsel for the appellants have been more 
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ar less dealt with ia the charge, and the mere fact that some of 
the points wcremot amplified as they might have been does not, 

in onr opinion, amount to a misdirection. 

There are three objections, however, urged in support of this 
appeal, which stand upon a different footing. They may be 

formulated as follows : i .1 • 

(1) Exhibit 58, the deposition of the deceased Is azir recoruecl m 
acivi! proceeding, was wrongly admitted in evidence under section 
of the Evidence Act as containing accused iS'o. I’s confession. 
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did Slot influence the jury is apparent from the fact that thO' 
Judge in his charge was emphatic in telling them that they 
ought not to believe the statement of the deceased Ndzir. It is 
indeed the case that the Judge in his summing’ up told the jury 
that the alleged confession said to have been made by 
accused No. 1 to the Ndzir was not admissible as against the 
other accused, because it was most a confession not of Jorgcf^ 
but of using as genuine a forged, doemientf for which latter 
offence those other accused were not being tried, and also because 
it was self-exctdpaiorgf inasmuch as it did not implicate him- 
self to the same extent as it did the other accused ; and secondly^ 
that it was highly improbable that accused No. 1 made the 
alleged admission or confession to the Nazir and the whole 
matter rested on the uncorroborated testimony of a dead maiij, 
and without having him before the Court some eautioh is neces- 
sary in accepting his statement.'^^ So far the summing up was 
favourable to the accused ; but the fact stands that the statement 
was allowed to go in as part of the evidence which the jurj:' could 
consider, and it is contended by the appellants’ counsel that 
when evidence which ought not to be placed before the jury is 
placed before them, and they are left to believe it or not, and the 
evidence so let in is material in the sense that, if believed;, it 
must tell against the accused, it is difficult to say that they have 
not been influenced by it when, in spite of the Judge’s charge 
that the evidence in question was not entitled to belief, they 
have brought in a verdict of guilty against the accused. The 
law on this point was carefully considered by Melvill, J., in Beg, 
V. Mnnstvami After observing that it is not the 

admission of every inadmissible evidence which vitiates a trial by 
jury, that learned eJodge went on to say. . • . ‘'The duty of 

the Appellate Court is, in my opinion, first to consider whether the 
evidence improperly admitted is material, and such as is likely 
to have exercised a prejudicial influence on the minds of the jury. 
T£ it be so, then, as it ,is im possible', to, know the exact -amount of 
iveight which the jury attached to the particular evidence in 
question, their verdict is so far invalidated that the Appellate 
Court cannot any longer accept' it- as a 'conclusive decision on the : 
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facts. . If the Appellate Court think that the verdict of 

the- jury is founded, in part^ upon evidence which should not 
liavo l)eeii admitted, or that the appellant has been prejudiced 
by some misdirection or omission of propei' direction on the part 
of the Judge, the Appellate Court is at liberty to treat the case 
as if it had been tried by the Judge with the aid of assessors/^ 
This was under the Code of Criminal Procedure in force in 1869. 
The question is whether it is the law also under the Code of Cri- 
minal Procedure now in force. According to section 41$ of the 
present Criminal Procedure Code, where the trial was by jury, an 
appeal shall lie on a matter of law only ; and according to clause 
(2) of section 423, the Appellate Court cannot alter or reverse the 
verdict of a jury, unless it h of opinion that such verdict is 
erroneous owing to a misdirection by the Judge, or to a misun- 
derstanding on the part of the jury of the law as laid down by 
him. Eeading these two sections together, it is clear that before 
wo can interfere with the verdict in this case on the ground 
that the evidence of accused l^s confession was wrongly admit- 
ted, wo must be satisfied, firstly, that the verdict is erroneous ; 
secondly, thafc the erroneousness was caused either by the Judge^s 
misdirection to the jury as to that evidence or by a misunder- 
standing on their paiT of the law as to it as laid down by the J udge. 
Where material evidence which ought not to be admitted is 
admitted and the jury are placed in possession of it, there is an 
error in law in the trial under section 4dS and there is a 
misdirection of law when the Judge tells the jury that it is 
evidence which they can consider and on which they can, if they 
think proper^ convict the accused. The fact that after putting 
the jury in possession of the inadmissible evidence the Judge in 
his charge goes on also to point oat circumstances which would 
justify the jury in disbelieving the wrongly admitted evidence 
does not make the misdirection less a misdirection, since the 
-presumption is that the jury are well aware that it is' for them : 
to appreciate the' evidence and that they are at liberty to 'take or 
npt the, Judged' view o£.,ik -.And -in this case that presumption is ' >- 
sti|)pqrteJ;by, The TdwvTbf'jury have taken of, the case iiotwith- 
standing Tenor; of ;tHe^ Judge^s charge. It is no anstter to 

-l-rs. X. '"''it*’ * -,» '-Lv 'jLVj-jLf ;1 5 ' L * 1 t -» n .. 
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admitted could not have influenced the jury. Where evidence 
; which the law says shall not be admitted is let in with other 

evidence legally admissibloj and where the former is of a 

I material character^ it would be mere speculative refinement to 

hold that the jury must have^, in convicting the accused, relied 
upon the latter and rejected the former : see on this point Qmm 
V. Chundef Koo^nar MozoomdarS'^'^ In the present case almost 
every item of evidence relied upon by the prosecution was dealt 
with by the learned Judge in his charge in favour of the accused. 
Under these circumstances, we cannot say that the evidence of 
j accused confession which ought not to have been placed 

; before the jury could not have influenced them in returning a 

verdict of guilty. We must take it, then, that there was a 
|. misdirection on a material point of law ; but since the Judge 

f ; directed the jury that the evidence of accused I's confession was 

admissible as against him only and not against the other accused, 
the misdirection does not apply to their case. It is true that 
in directing the Jury not to consider the evidence in question 
; against accused Nos. 2 to 8, the learned Judge assigned three 

reasons for his view, and that one of those reasons was that the 
confession of accused No. 1 was self-exculpatory, inasmuch as it 
did not implicate himself to the same extent as them. As a 
matter of fact^ the confession said to have been made to the 
Nazir does not implicate any one but accused No. 8. The 
^ words of the confession as given by the Nazir in his deposition, 

Exhibit 58, are : — Hosmane Balappa,^' (that is accused No. 8), 
^4ias made this will. I tell the truth before you. Hosmane 
j. Balappa has done all this/^ It as possible that the Judgc'^s 

I statement to the jury may have conveyed to them the impression 

1^: that all the accused were in fact imj>lieated by the confession j 

but, having regard to the emphatic manner in which the J udge 
told the jury that the confession was inadmissible as against 
accused Nos. 2 to 8, we must hold that so far as those accused 
persons are edneerned there was no misdirection. But to 
them^ the question is whether,, there has been misdirection 
in that the Judge put before the jury the evidence of accused l^s 
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conduct ' tel 16(1 npOii by tlie prosecution ss if it was evidence 
also against tbe otbcv accused# 

That bi'ings us to the second objection urged in support of this 
appeal In\is charge the Judge divided the evidence for the 
pi’osecution into six different heads, and one of them was^, as he 
put it, the evidence of accused Ts conduct in removing certain 
property. In dealing with this latter evidence, he pointed out 
that the prosecution was perfectly entitled to prove the conduct 
of accused 1 if such conduct is inconsistent witli the existence of 
a will/' and then he \vent on to comment upon the circumstances 
relied upon by the prosecution and elicited in the evidence of the 
witnesses for the Crown* The summing up was, on the whole, 
in favour of accused No* 1 on this head also, and the learned 
Judge condtided this part of the charge by warning the jury 
against the danger of reasoning from conduct, as men often acted 
unreasonably. So far the charge was unexceptionable from the 
point of view of the accused ; but, seeing that it was open to the 
jury to give effect or not to the warning and that after all it was 
they who had to consider the evidence in question and their 
decision on facts was final, it was, we think, a serious omission 
on the part of the Judge not to have expressly warned the jury 
that the evidence of accused No. l^s conduct was inadmissible as 
against the other accused. It is true that almost at the conclusion 
of his charge he dealt with the question of the conduct of accused 
Nos. 2 to 8 and that there, too, he summed up the case in their 
fa^'our by pointing out ^Hlie extreme improbability of conduct 
imputed to the accused persons.’^ But that part of the summing 
lip stands apart from the portion where the evidence of accused 
l^s conduct was dealt with and treated as if it was evidence 
which could be considered as' against al! the accused persons and 
not merely accused No. 1 ; and nothing was said in that part by 
^ , way of warning to the jury that, in considering the evidence of the 

. ‘ accused'^s conduct, they should not consider it as against the rest, 

'!b now com to the 'third^ and last objection. The accused 

^/;';;WhrO'Charged with the-, offeuee of 'forging a will of JGakshman 
V; . - Kestiav”' Damle^^and an; allvcases^ of forgery the question whether 

, the signature said id, be/forgMis^^ is more or less ' 

' ■ ' 'uaaterial ■ , Ini" ^ ch’se ihe, theory of the prosecution as 
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to the signatiire on the will^ Exhibit 8, purporting to be that of 
Lakshmaii Keshav Damle does not appear very clearly upon the 
evidence recorded, and Mr. Branson who, weare informed, appeared 
in the Sessions Court to defend accused Nos. 4 and 8^ and who 
has also appeared before us in support of this appeal on behalf 
of those aceused, has urged that in his address the Public 
Prosecutor in the Sessions Court was not able to advance any 
particular theory with reference to the question of the genuineness 
or otherwise of the signature. The only oral evidence on the 
point adduced for the prosecution is that of the pardoned 
approver Mangesh, His evidence is to the eflect that accused 
No. 8 produced before him a draft and gave him a paper signed 
by Lakshman Keshav Damle^i^^ It appeared to be his signature/^ 

Then he goes on to sto,to : — told, Mr. Gloster that the 
signature was genuine and I recognized it as such. Even now I 
say that to me it appears a genuine signature/’ The prosecution 
have put in a number of documents (Exhibits 20 to 23 and 
Exhibits 26 to 20) containing "what are admitted for the Crown 
and the defence to be the genuine signatures of Lakshman 
Keshav Damle. It must no doubt be taken as a matter of 
course that the jurj^ looked at the signature on Exhibit S and 
compared it wdtli the signatures on the other documents; 
but that does not cure the defect in the summing up. It 
%vas a matter of prime importance that the prosecution was not 
able to adduce any evidence beyond that of the approver and ho 
could not deny nay, he admitted that it was a genuine signature 
of Lakshman. The learned Judge ought to have specifically 
dealt with this question and drawn*the attention of the jury to 
the approver’s evidence on the point and the absence of any 
evidence to the contrary. The omission, we 'think, falls within? ,, 
the principle of the ruling of the learned' Chief Justice in Mmpemr ■ 
a non-direction amounts to a misdirection if ' 

,the point is one of prime importance, especially telling in favour ", 
of the accused. . , / ' ' ' 

We, therefore, hold that there have been misdirections in the ‘ ? 'rv’;'' “ 

case and the question is, whether the' verdict can be pronounced ' 
to be erroneous owing to those, misdirections ? Counsel for the 


(1) (1902) 4 Bom. B. B. 083„ 










' 1903 * ' appcllaats pointed out circumstances in tlie case and called onr 
attention to certain portions o£ tlie evidence to sliow^ that the 
' verdict of, the jury was, as he put it^ astounding and 
Wahah. 3X3^a.nifestly erroneous*’' The learned Advocate-General^ on the 
other hand, did not argue the case before us on the merits so as 
to show that the verdict was in accordance with the weight of 
the evidence and probabilities and such as reasonable minds 
could arrive at. He confined himself to the cjiiestion whether 
there were misdirections, and if there were, whether the 
verdict was erroneous owing to them. For the reasons to be 
presently given, we, have come to the conclusion that the verdict 
is erroneous ; and we think that we must also hold that the 
verdict is vitiated by the misd^ections with which we have 
dealt. We think that the reception of accused I’s confession and 
' the treatment of the evidence of accused I’s conduct as if it was 

evidence against all the accused, and the omission to deal with 
the question of the genuineness of the signature, must have 
seriously affected the merits of the case and influenced materially 
the verdict of the jury. In the language of Melvill, J,, in the 
case above cited, ^^as it is impossible to know the exact amount 
of weight which the jury attached to the particular evidence in 
question/' so far as that evidence was wrongly admitted and 
treated in the Judge's charge, the verdict of the jury ‘‘^is so far 
invalidated that the Appellate Court cannot any longer accept it 
as a conclusive [decision on the facts.” It is competent to us, 
under these circumstances, to consider whether, after excluding? 

. the evidence wi’ongly admitted, the rest of the evidence is sufficient 
to sustain the verdict and to, determine the aijpeal : see Clncen- 
JSmpress v. Barac/iandra, Criminal Ruling No. 11 of 1895. 

. We are spared the necessity of dealing with the evidence in 

' detail, as it has been clearly set forth in the Judge's charge and 

; its infirmities have been lucidly pointed out there. The case, . 

; mprMver, for the prosecution is simple, though the evidence 
; adduced is voluminous. The question is, whether the will> 

- ' .Exhibit 8, is a forgery f ■■'We have atthe outset the unchallenged . 

' > 'fecij,.swpm to by the approyer, Mangesh, that the signature on 

: to be a genuine signature.’* 

' A cpmpaWsqn qf , 
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20 to 23 and 20 to 29^ wliicli are admittedly genuinej lias satisfied 
ns that it resembles the latter and that there is^mo marked 
difference between them to excite suspicion. The Ndzir^ who is 
administrator of the property of the minor grandson of Lakshman^ 
states in his deposition, Exhibit 4, that when he ^Yas first 
instructed that the will was not genuine, he was told that it wms 
not genuine because Lakshman had not been in a position to 
make a will and that the ink of the signature wms different from 
the body of the writing. But, so far as we can see, no difference 
of ink is perceptible. 

We start, then, with this circumstance in favour of the wall 
that the signature is genuine. The case for the prosecution, 
however, is that a week after Lakshman's death, the pardoned 
approver, Mangesli, was called to the house of accused No. 8, 
who there produced to him a draft and asked him to copy it on 
some pieces of blank paper, one of which contained Lakshman^s 
signature. This story stands on the evidence of the approver 
alone j and it is so full of improbabilities that it is difficult to 
believe it. Here is a man who, when examined by the M^mlatdar 
and the Sub-Registrar, swmre to the genuineness of the will, but 
who afterwards stated before Mr. Gloster, the District Judge of 
Belgaum, that it was a forgery, under the impression, as he stated 
then, that a pardon had been given to him. His story is that 
when accused No. 8 asked him to copy the will he refused, but 
that accused No, 8 having threatened him, he wrote it in the 
presence of several persons. The suggestion of the defence is 
that the statement made by the approver before Mr, Gloster was 
made because he had been won over by Jankibafs side; that just 
then he was hard up for money which he had to pay for iagai 
and that just about that period he was able to pay the amount. 
This suggestion finds some support from, the approver's .answers 
In cross-examination. There is, moreover, evidence to contradict 
this witness' so far as it could be .'.contradicted/ Maogesh says 
that when he copied the will at accxised No. 8's instance in the 
house of the latter, his (Mangesh^s) brother Datto was present. 
Datto has been called for the defence /and denies that he was 
present at any such meeting. Five witnesses examined for the 
defence swear that the will was writteii.in Lakshmarfs fiouse.and, 
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presence by Maugosli, that it was signed by Laksbinan in their 
presence, a!id attested by accused Nos. 2 to 8. Their evidence 
shows nothing which w'ould justify xis in disbelieving them and 
believing the approver. In his charge to the jury the Judge 
riehtly brushed aside the evidence of the approver as uni’cliable. 
We have, in addition, the fact that accused Nos. 2 to 8 swore 
before the 8i!l>Registrar that Lakshinan had signed the will in 
their presence and that they had attested it at his instance. 
The evidence for the pro.secution shows that these eight persons 
were laksinnan’s friends and that they are persons who are 
invited along with others on important occasions such as adoptions 
or executing deeds (uicZe Exhibits 9 and 11). This is the positive 
evidence to prove the genuineness of the will and the probabilities 
,0 far support it. When we are dealing with the question of 
probabilities and testing the oral evidence by means of them, the 
theory of improbability must be such, as observed by the Privy 
Council in Chotey Narain Siuy/i v. liafaa that “ in order 

to prevail against such evidence as has been adduced ” in support 
of the wdli, it must be “ clear and cogent. It must approach very 
nearly to, if it does not altogether constitute, an impossibility.'” 
On ■what does the theory of improbability advanced in this case 
by the pro-secution rest ? First, it is sait! Lakshman " was not in 
a position to make a will ” on the day and at the time the will is 
said to have been made, and when •sxm come to examine what that 
means it comes to this, not that Lakshman xvas unconscious or 
so enfeebled by his disease (plague) that he was physically 
incapable of making the will, but rather that to almost every one 
who saw him he spoke as if he did not think he w'as going to die. 
The inference suggested is that as he did not take a serious view 
of his illness he did not feel the necessity of making a will and 
therefore could not have made one. A man may not think he is 
going to die and yet there is nothing improbable in his making a 
will. Here it is common ground that on Friday (the date of the ; 

' alleged will) he had a bubo and that his case was discovered to 
be one of plague. It may be that to those w^ho came to inquire , 
ftfter hiS health he spoke as if he did nob take a serious ■view Of 
Ms iline^,5|)ut ;tba^y dofei against the theory that 
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seeiug iiu had plague ho thought it proper that be .should make 
a will and not let his affairs lie uncertain in the event of his 
death. Some witnesses for the prosecution state that when they 
called on him on Friday he did not say anything about a will to 
them. That part of the evidence is purely negative and it is best 
answered in the language of the Privy Council in the case 
already cited that we cannot a.ssume that a person wdio has made 
a will must necessarily have introduced the subject of it into his 
conversation with every friend or acquaintance whom he 
happened to meet. Three of Tatya’s servants have been examined 
and they say there veas no wdll j but, as the Judge put it in his 
summing up, this is not a reliable class of witnesses. Parshya 
(Exhibit 32) says that he was in Lakshman^s house on Friday, 
that Lakshmaii was in the Majghar and that he saw no paper 
written. But he admits that on Friday he looked after the 
bullocks and that at intervals sat at the house ; that he saw many 
persons come to see Lakshman and that one of the accused, accused 
No. 2 and some others may have come. He does not know 
what they did with Tiitya. Gangappa (Exhibit 33), who says 
he attended on Lakshman on Firday, can tell that Eambhat, 
Krishnabhat and Vishnu, two of whom are witnesses for the 
prosecution, came to see Lakshman on Friday, but he cannot 
remember who else came. The third servant Abdul’s story is 
discrepant and the Sessions Judge has commented on his 
demeanour as suspicious. There can be no doubt on the evidence 
for the prosecution that Lakshman was physically capable of 
making a will on Friday. The learned Sessions Judge charged 
the jury to that effect. The evidence is that he wms conscious, 
though he had high fever and a bubo, and that he tem able to 
converse with all who came to see him. The buLj was under 
his right arm, but that could not have prevented him from putting 
his signature because witness No. '3,'KrishnaJi (Exhibit y)/who 
saw' him at 9 P.M. on Friday,-, states.'; that Lakshman told him 
that 'the h^bo did not give him much- pain. ; I; .■ ,'/■ ' " / 

We come" next to the nature -of the ."provisions of the will/ 
which, according to the (llotfim of their Lordships of the Privy 
Council in Bamumuiari Debt v* Tam Smidafi “ is always ' ; 
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half 


the 

prol'iaUlitics of the' case/^ The willj Exhibit 8, gives half the 

other ; 

g'randsoa^ Keshav dias Bindoo ; it provides for the maintenance 
of Lakshnian's wife and daugiiter-in-law ; it directs that accused 
1 should manage the minor^s share during the latter's minority^ 
Tliose are the main provisions of the will and the case for the 
proseciitioii is that as accused No. 1 had been given away in 
adoption and had become separate it is highly improbable that 
Lakshman ivould have given half of his property to him to the 
detriment of his own grandson. Here it becomes necessary to 
consider the state of Lakshma 1 l^s family for some time before 
and lit the daie of his death. The undisputed facts of the case 
are that accused No. 1 was Lakshman’s brother^ given in 
adoption to their uncle. Accused No. 1 lived separate from 
Lakfehnian with his adoptive mother and managed the estate he 
had Inlicrited from his adoptive father. This went on for some 
years^ when accused No. l^s wife having died^ he came and lived 
with Laksiiman. All the witnesses for the prosecution examined 
on the point state that accused No. 1 lived and messed with 
Lalvshrnan and managed Lakshman's shop and trade. Lakshman 
had a son called Ganpati who led a loose life and died. At the 
date of the alleged will^ then, Lakshnianhs family consisted of 
himself, his wife, his daughter-in-law Jankibai, and a minor 
grandson, and accused No. 1 had been living with him and 
managing his shop for five or six years. When Lakshman fell 
ill Jankibai and the minor were not in Kh^napur wdiere Lakshman 
lived, but were living in her parent s house at Miraj. So far 
the facts are undisputed, but the ease for the prosecution is 
that, though, accused No. 1 lived with Lakshman and iiiaiiagod Ms 
shop and had done so for some years, his dealings and estate were 
yiy''; kept and treated as separate and that his estate was considerably 

^ less than Lakshman s. iSorne witnes^ses have given evidence in' 

- support of this case, hut; it -is evidence of the vaguest description 
:• 'v; < and , their denial of the defence' that wdien accused No. 1 camenncl 
, ■ liyed,,with Lakshmap^ 'Uiixed up with, 'the', latter's 

, ^ , is refuted by •, the statement Lakshman^s, daughter-in-law, 
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the dispute which has led to this prosecution was referred 
after Lakshman^s death. In that statement^ which is recorded as 
Exhibit 54 in the case^ Jaiikibai said From that time the 
plaintiff/^ that is accused No. Ij, began staying with my father- 
in-law and began staying with us^ having brought with him his 
whole property and business. It is therefore a very large portion 
of his property must have got mixed up with our property/^ 
Having regard to the fact^ apparent from the evidence of 
witnesses for the Crown, that Lakshman not only allowed accuvsed 
1 to come and live with him but left the management of his shop 
to hinij J ankibai^s statement appears very probable. It appears 
that there were separate khatas of Lakshman and accused I in the 
accounts ; but ifc is notorious that among trading families it is 
usual to have separate hhatas in the names of their different 
members. The question^ however, is not whether Lakshman 
and accused 1 were joint or separate in estate. That is a ques- 
tion which does not arise in the present case. Assuming that/ 
legally speaking, they were separate in estate, the question is 
whether their mutual relations were such as to make it improb- 
able that Lakshman should have made a will giving one-half of 
the property to accused No. 1. Lakshman was a wealthy sowkar 
and had only a minor grandson as his heir. He was attacked 
vath plague and there is nothing unnatural or improbable in that 
he should have thought of providing for contingencies in the 
event of his death by giving a half-share in the estate, including 
his trade, to his natural brother, who had been managing it, so 
that he (accused 1) being the only adult male relation whom 
he could trust, the trade could go on and everything managed 
properly in the minor^s interests on LakshmarFs death. The 
provisions of the will under these undisputed facts seem both 
natural and reasonable and tell in favour of its genuineness. 

The events which happened on Lakshman^s death must now be 
considered. The theory of the prosecution is that accused No. 1 
and accused 8 made certain admissions' shortly after the' clay of 
Lakshman^s death, sliondng that therei was no will. Some 
witnesses^ depose to that effect. \ Some of them say that accused 
No. 1 had deposited Es^ 1,800' .’with Lakshman "and that on ' 
LakshmanXdeath hosaxd Him ^IcT I Am ruined and that he 
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asked Chimabaij the widow of liakslima-n, for repayaieiifc^, Cliirna® 
Imi was at the time'lierself lying ill being attacked with plague, 
and it does not appear probable that accused 1 Wain an would have 
‘raised the question of repayment to her when she was fresh in 
the pangs of widowhood and herself lying ill. But there is 
the evidence of the Miimlatddr Kajacharya that the will was 
mentioned to him the very next day after Lakshman’s death. 
It appears from the record that ’ the Mdnilatddr^s evidence was 
sought to be impugned in, the Sessions Court by the allegation 
that lie had been siding wdtli the accused, that he was a Brahmin 
and that he was, indebted ,to one of the accused* The Mamlatd^r 
has on his oath denied 'the 'indebtedness and there' is no founda* 
,iion, so far as we' can, judge upon the evidence, for the insinuation 
.aaaipsfc , him* , It Is'a noticeable feature of .this ease that, the 
the Chief' Constable, and the Aval K^rktia have 
supported the ease for the defence. The story of the prosecution 
is that Hakshman having died on Saturday, a relation of Janki- 

hai, aceompaiiied by a friend, came, from Miraj.,,to Khduipuivand..... 

put lahefs on the property of Lakshman, The friend;' and 
witness Dhondbbat who have been examined say that they wfent 
to the Chief Constable and asked his help in putting seals on 
the property and that accused No. 8 who was then present said 
that Lakshman had made no wdlL The Chief Constable denies 
that these people ever came to him. Tiiej’' also say that they 
went to the M^mlatd^r. and. that the latter complied with 
their request and sent a ' Kulkarni to put seals on the property. 
The Mi^mlatdar denied all this on oath. The Aval Kdrkdn ' 
says that when he was called as a Pancli on Tuesday (liakshmaii 
having died on Saturday) to settle the dispute about the sfeals , ’ 
put on the property, Lakshman's will was mentioned. If the 
ease for the prosecution is true, we have here a huge conspiracy 
to which eight respectable men, some of them of different' 
castes from that of" .accused 1, and the’ Ch'ief Constable, 'the'' 
and the,ATOl ;B;id»rkun, were parties. But the moment '' 
.we come to . examine ;.the;;grdu on which this conspiracy is : ^ 
alleged to r^st, we, find ■■.that yt stands on 'imry slender basis,'',- 
The fact tba|seftlf.#hdr/|^^^ put on by Jankibai's relations 

4s hot _ denied for common ground that a "i 
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dispute arose after they bad been put on and that a Punch was 
called. The case for the prosecution is that during all this time 
no will was mentioned and that accused 1 ha<i allowed the 
^seals to be put on^ but that the dispute arose in consequence of 
Ohilnabai^s protest. Bat if accused 1 was so trustful and ready 
to give way to the people who came from Miraj, if he had no 
dispute to raise^ whore was the urgent necessity of putting seals 
on at all? According to the evidence for the prosecution lie 
sot up no claim, he put forward no will. The fact that seals 
were put on shows that a dispute arose as soon as the people 
from Miroj eame^ and if there was a dispute the legitimate 
inference is that it could only have been on account of the will. 
This inference is supported by the fact that a Panch was called 
to settle the dispute which had arisen on account of the seals 
put upon the property. One of the witnesses for the prosecu- 
tion (Vishnubhat; Exhibit 10), says The quarrel between 
accused 1 and the Ph^dakes arose out of the question of putting 
on those labels. Chimabai objected to this on Sunday night. 
Nevertheless the Phadakes put them on that night and when 
she found it out in the morning she was displeased. Accused 
No. 1 also objected strongly on Monday. It was over this 
dispute that the Panch was called/^ When the Panch were 
called, it is said, it was agreed that an inventory of the property 
should be made, but no inventory was made and the reason given is 
that accused 1 put off the making of an inventory. Evidence 
bearing on this part of the case is of so unsatisfactory a char- 
acter that we cannot rest the convictions of the accused on it, 
and further it is opposed to the undisputed facts of the ease. When 
the wdli was presented for registration, the Sab-Registrar called 
upon Jankibai to produce her evidence to show that the will 
was ubt genume, and though she had then the assistance of her 
relations who were pressing her claim forward, she did not 
appear' before the Sub-Registrar and -adduce any 'evidence. The 
evidence that accused 1 removed ornaments and' misappropriated' 
property is, again, of a weak character and even if it is believed 
it cannot affect materially the question whether the will is forged. 
Ap ' 'remarked ' by the Judge in hisVcharge>;’it is not necessarily 
'inponsistent with, the /aciism ' of the : the sam<i remark 
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applies 'to tlie evidence, that' lie had concealed certain boiids^ 
i'rVhiSl' ;:;£ree:;;;LrO'in,:,''euspicipiQ.^.^'. 
ixmiainiog point is that accused 1 agreed to a reference of the dis-' 
piitc to arbitration, but thatugain is no 'evidence that the will is 
not genuine. As pointed out by the J udge^ in his charge, accused 
1 agreed to the reference ' on certain terms, one. of which was 
that he should get Bs. 10,000 from the property. Such a condi- 
tional consent can by no means be construed into an admission 
that the vrill was forged. Besides, there was the chance of the 
will being attacked on the ground of its invalidity. Many 
nioiives lead parties to agree to the compromise of a dispute 
privately, and the chief among them is the buying of peace and 
the avoidance of litigation : and wdien they do so agree the natural 
presumption is not that each necessarily admits his claim to 
be false, but rather that each gives up and waives his extreme 
eoiitention and consents to an amicable settlement by third parties 
as .arbitrators, . 

The conclusion we have come to is that the prosecution has 
failed to prove the case against the accused, that the verdict 
is manifestly wrong; and indeed for the Crown no attempt 
was made to support the convictions on the evidence legally 
admitted. We must, therefore, set aside the verdict of the jury 
and acquit all tlie appellants and direct that they be discharged* 


APPELLATE OEJMINAL, 


Before Sir L, H* JenJeinS} iT^., Chief Justice^ and Mr, JusHce 
EMPEROR MALGOWDA BASGOWDA.'^^ 


Besstore Bumming v^pi-^Defective directlon-^Gonle-nUGns placed 

before tM Jury — Judge should not omit pointedly to call aiteniion of 
io matters of prime importance especially if they favour the aoeused. 


A Sessions Judge in summing up is entitled to have regard to the elaboration 
and skill with which the rival contentions have been placed before the jurj bj 
the advocates on both sides, but he should not in doing so omit pointedly to call 
the atentioa of the jury to. matters’ of prime imporkinea especially if they immir 
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Appbai* from the conviction and sentence recorded by J« 0. 
Glos ter;, .Sessions Judge of Belgaum, in a sessions trial under' 
sections 467 and 471 of the Indian Penal Code. 

One Tukaram bin Ravji claiming to hold a certain land as the 
tenant of one Godu Naikin brought a possessory suit in the 
Court of the MAmlatdar of Chikodi complaining that an obstmc" 
tion was caused to his possession by the accused Malgowda bin 
Basgowda, who in support of his contention that he was the 
owner of the land-, produced a sale-deed^, dated the 22nd July^ 
187 executed in his favour by one Parappa bin Ohanappa. The 
Mdmlatd& found the sale-deed to be a forgery and gave sanction 
for the prosecution of the accused. He was^ thereupon; tried in 
the Sessions Court at Belgaum on two charges^ namely : (1) that 
ho forged or used as genuine knowing to be forged a sale-deed in 
the Court of the MamlatdAr of Chikodi in July^ 1901. and thereby 
committed an offence punishable under sections 467, 471 of the 
Indian Penal Code, and (2) that at the time and place aforesaid 
he corruptly used as true the aforesaid sale-deed knowing such 
evidence to be false or fabricated and thereby committed an 
oftence punishable under sections 193, 196 of the Indian Penal 
Code. 

The Judge in his charge to the jury made the following 
observations ; — 


The first and the main question to which you must direct your attention is 
wliether it is established beyond reasonable doubt that the document in 
question (Exhibit A) is a false document; ” (section 464; Indian Penal Code). 
The prosecution alleges that it is a false document ” either 
(a) as not having been in fact executed by Parappa by whom it. purports to 
have been executed* ' ' . . 


EMPsaoa 


(5) as having been written not in 1877? as it purports to have been? but at a 

later date? . \ ; ' ' ’ " • " ■ 

", . . ■ . or > ' • , 'ri ■ 

It may - be a false document in both these ways. Tliere must also be a 
dishonest or fTauduleiit intention in order to bring, it within the definition in 
^section 464, Indian' Penal Code* - 

As you have observed a large mass of evidence / deals with questions which 
may be described as of a ** civil” character, you must be careful to assign to this 
prtioh of .the evidence Its 'proper poritiOn.,' and not lose 'sight' of th^ main; 
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^wmiim stated above wlxetber m tbe first instance it is proved to yonr satisfac- 
tion and beyond reasonable doubt that Exhibit A is a false documents 

You will rcmembeii' too tbat if there is a reasonable doubt accused must get 
tho benefit of it : and yon will remember that the burden of proof is on the 
prosecution : yon are not directly concerned with the question who is entitled 
to possession k the land or who Las been paying its assesament--«thos 0 are only 
Buhsidiarj questions—, nor have you to decide whether the acoused has proved 
that the document is genuine. It is for the prosecution to prove to your 

satisfaction that it is ^ 0 ^ genuine. 

The evidence regarding the litigation of 1869, regarding the alleged sale by 
Kingappa to Godu, and the latter’s lease to Tukaram and regarding the latter’s 
possession of the land is only of incidental value, as showing a motive for the 
alleged forgery, or the existence of circumstances which render probable the 
prosecution story regarding the forgery. I do not say you should ignore this 
evidence, but you must be very careful, to assign to it its proper place. And you 
will observe that it would be quite possible to accept as w’holly true the prosecution 
theory regarding the litigation of 1869 and its results, the purchase by Ningappa 
at a Oourt-sale, Ningapp.Vs sale to Godu and all these other incidental matters, 
and yet It would by no means necessarily follow that the document in question 
W’as a forgery, I ask your special attention to this hist remark* 

The evidence on both sides has been carefully summarized by pleaders on 
botl). sides and I will not go through it in detail but will endeavour to indicate 
■‘generally the points to which your attention should be specially directed* 

Keeping in view the above remarks turn to the evidence of the first witnesses. 

It is for you to decide whether you accept Oodn’s story regarding hor purchase 
and subsequent lease to Tukaram. Discrepancies in their story have been 
pointed out and you must decide whether these discrepancies are vital* As 
ojjposod to their evidence, the defence call several witnesses who testify to the 
possession of accused and Parappa, Many of these . witnesses merely state 
generally that accused, or Parappa, was in possession.” As the Public Prose- 
cutor points out, there is not much scope for cross-examination on evidence of 
this character ^ you will look at the evidence on both sides and decide whether 
you consider it established that Tukaram has been in possession of the land as 
alleged by the prosecution ; still remembering that this is only one of the 
subsidiary questions. 

Then there is the evidence regarding the litigation of 1869. The Public 
Prosecutor has carefully and I think fairly, reviewed the documents on which he 
relies, and looking to that evidence as a whole, it does in my opinion go to 
support his contention that in that litigation Chanappa, the father of Pamppa, 
'tlie^alleged executant of Exhibit A, was worsted, at all events for the time.i ■ 

But oh the other hand those papers also go to show that he was prosecuting 
: for instanpe-the, document,; Exhibit 15, goes to shoy that ^ 
Chami^pa ckimM to hold< ihelknd^as tenant of Morbhat, one of the parties to the 
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years later (in 1877)— Lave pnrcliased Cliaiiappa*s interest for wliat it was wortl?, 
taking tkerisk of litigation. 

Then the Public Prosecutor had laid stress on the fact that tlio accused as 
officiating Patel signed certain summonses, prohibitory orders, in those 
proceedings which must have shown him that Ohanappa’s claim was disallowed. 
The argument being that with this knowledge he would not have been so foolish 
as to purchase the land from Chanappa’s son in 1877. It is for you to decide 
how far this argument is entitled to weight* I would merely point that in 
those proceedings accused was merely acting in his official capacity as a village 
officer and you are hardly entitled to judge his conduct in the same way as if he 
had been a party interested in those proceedings. Purther, the alleged sale took 
place eight or nine years later in the course of which period circumstances may 
:'';;%3havL«dte^ 

Leaving these incidental questions which, as already explained, bear only 
indirectly on the*questioii before you, turn to the more direct evidence. The 
document, Exhibit A, purports to have been written by Shamrav Govind, and 
that is the allegation of the defence. This witness (Xo. 7 for prosecution) denies 
having written it. If you accept his evidence it goes far to support the prosecu* 
tion theory that the document is a forgery, for if it is a genuine document why 
should the parties allege that it was written by a person by whom it 
was not written. But before accepting his story you should consider his 
evidence very carefully. You have also seen the specimen of his handwriting 
(Exhibit 33) made in Court in your presence, and yoti hare had an opportunity 
of comparing it wdtli Exhibit A. He pronounces against the document because 
(he says) his handwriting in 1877 would not have been so similar to his present 
hgindwriting* Bo you consider this convincing ? Then remember his story as 
to accused approaching him before the proceedings in the Magistrate’s Court. 

He says that accused gave him no hint of any fpnl play, yet without seeing the 
document he, the witness (Shamrav), at once stated that he had not written it* 

Is there not some reason to suppose that he is keeping something back ? 

The Public Prosecutor has told you that in his opinion Shamrav may not 
improbably LaYe written the document. That view suggested itself to me also* 

But it is a question of fact of which you are the judges. If you think that view 
is correct you have then this position to face. Either he wrote the document — 
at all events so far as the date is concerned — or else he wrote it on some other 
occasion, and if so can you doubt that he knew of and was party to the false 
entry of the date ? ,, In this latter case he would be in the position of a:i 
aocomplice and, 'his evidence would have to be received with the greatest 
caution. 

You have to consider theevidence of Satyappa.(wit]pLess Xo.’S'for defence) who 
states that he attested the sede-deed* He testifies, to its genuineness. He too 
has given a 'specimen of Ms signature, (Exhibit ,96), and. you have compared it 
with Exhibit A* ‘ ‘ , 

Then’ there is the_evldence..pf Parapp% the. aJleged.^execiitaiiL 'He now says 
that ho did execute it». and he therefore^ ^es, 'ndn_.j|^istanoe - to the prosecution*''' 
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’ Bnt Ills imnmB ovidenee before tlie Mimlatd& (Exlii'bit S7) was to contrary 
nEmt* This same Survey -No* 95' ivas then in qiieEtioii (1901) and , lie denied 
haain^^ sold it to accused, who was a co-defendant in those proceedings* Ton 
« have heard his attempted explanation— that he thought another field was in. 
(|uestioii. But the plaint (Exhibit 41) shows that the case was confined to this 
survey mimber only. Do you think it probable that Parappaean really have been 
unaware of what the dispute was about ? Then you have heard him deny seriatim 
the statements whicli he is said to have made before the Mdmlatddr in his 
deposition (Exhibit 37). Do you attach more weight to that record duly taken 
or to the witness’s memory P The prosecution say that his previous evidence 
was true and his present story false. It is for you to decide if this is so. 

But even if you accept this view’' you are not entitled to ignore his present 
testimony and treat his previous statement as evidence against accused. What 
you have to decide this3 case on is the evidence adduced here hefon yow, and the 
utmost use the prosecution can make of the previous statement is to say .to you 
**The witness now admits execution of the sale-deed, but wo show you his 
diametrically opposite statement of last year. So you must attach no weight to 
.MiS' imsemt testing 

The above remarks cover the greater portion of the evidence and I do not 
think it necessary to go in detail through all the documents, which have been 
carefully put before you by pleaders on both sides. Do not lose sight of the 
fact that it is /or the 'prosecution to establish that the document, Exhibit A, is 
a ** false document. 

If you hold this not established then the charge under sections 467, 471 falls 
to the ground. If you consider it is proved that Exhibit A is ti false docu- 
ment ” then see whether the evidence establishes that accused dishonestly or 
fraudulently made it for one or other of the purposes mentioned in .section 463, 
the words support. any claim or title ” or those* on wducli the prosecution 
relies in this ease. 

There'is no direct evidence of his making the document, but if it is proved that 
ho dishonestly or fraudulently used it as genuine knowing it to be forged, then 
section 471 makes him liable as though he had actually forged it» If you hold 
it proved to bo forged, then it beinf admitted that he used it, can you doubt that 
he did so L’audulentlj and knowingly. -i 

Eem’ember that in case of a reasonable doubt accused mwt get the benefit. 
Turning to the second charge under sections 193 and 196, Indian Denal Code, 

In respect olwliich you will give me your opinioit as assessors, I read 'to you 
section 192, Indian Penal Code. The prosecution contends that even if though 
forgery be not proved still the document contained a, false statement as to 
Parappa handing over possession of the land, &e. 

N 'TtTsfor the piwcutiohto establish the ingredien^^ of the offence* I jimi 
hardly point out to, yOii that ,hi/ many documents, mortgage-deeds and others, 
loose staiementsAs to one ;;^xf;^;bein^ possession are sometimes made, blit 
;thou^h^tliei|r b.d follow that the ofeico of 

You must 'be -satisfied that the' 
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staimient is w;iIl!iTliy false and made with the.intention speoifieci in section 192 
to I again direct your attention. Are you satisfied of this in the present 
case P If so you will ask yourselves the further question whether it is proved 
that accused used tills ^‘fabricated evidence as genuine, with corrupt motive 
and knowing it to be false. , . ' 

You observe that there is a difference between a false statement in a docu- 
ment and a “'false dociiraent’'’ (as defined in section 464); hence the two 


charges. 


Grive the whole case your careful consideration. 

The jury unanimously found the accused guilty of the offence 
charged under sections 467, 471, Indian Penal Code, and as 


assessors they were of opinion that he was not guilty under 






ill::: 


sections 193, 194, Indian Penal Code. The Judge thereupon put 
the following question to the Jury. 

Q. — I may take it then that your verdict of gnilty under sections 467, 471, 
is based on the finding cither that th.e document was not executed by Parappa or 
that it was not executed in 1877 on the date on which it purports to have been 
executed or that both these conditions were fulfilled ? 

A. (of Poreman). — Yes. 

The Judge accepted the unanimous verdict of the jury and 
convicted the accused of forgery of a valuable security under 
sections 467 and 471, Indian Penal Code, and sentenced him to 
undergo rigorous imprisonment for two years, Under section 
240 of the Criminal Procedure Code further inquiry into the 
charge under sections 193, 194 was stayed. 

The accused appealed urging that — 

The verdict of the jury was perverse and erroneous on the 
f ace ^ of it. 

The jury having found that there was no evidence that the 
accused knew that Exhibit A was false, the Judge ought to have 
himself applied the law and acquitted the accused instead of 
^asldng the jury any further question. 

The Judge having askel'"' the Jury on 'what finding their 
verdict was based, ought to have 'ascertaiinad' froUi the jury the' 

' specific finding, that they had arrived at and 'ought not ,to have 
accepted the simple answer yes 'to 'Me queetiofe to the jury. ^ , 

In the absence of any ,evidence^^:that;'the dbcument was not 
executed on- the date on which it. purports, to have been executed, 

, or 'that^, the 'document was; executed on '^i^ny^particular date, and 

•». * J X-.. ^ J? X xit ‘ - i*"'' ' j jl1_„x xIL * r ' 


liaving regard to the fact that the pro^utio;?! admitted that the ; 
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clocmacBfc was probaTblj' written by the person by whom it 
purports to have been written there was no evidence before the 
jury of the tlocnineiiit being a false document* 

The Judge was in error in not summing up to the jury the 
evidence on both sides* 

The Judge was in error in not admitting in evidence certain 
documents produced by a witness for the prosecution though 
some of them were certified copies of Government records and 
some were more than thirty years old; and in not giving proper 
facilities to the accused to prove certain other documents 
produced by the same witness. 

The Judge was in error in allowing prosecution to adduce 
evidence which was, not adduced before the Committing llagis" 
tmfee and at the ' same time not giving the accused any adjourn- 
ment in order to be ready to meet such fresh evidence* 

(with F» F* liamSeioi fil Dihldf)} for the appellant 

{accused}* 

Eao Bahadur T. /. KiHiMr (Government Pleader); for the 
Crown. 

Pm {Jun/iJ/:— The accused in this case has been found guilty' 
of having forged a valuable security and of using the same 
as genuine; knowing or having reason to believe that it was 
forged. There were other charges preferred against tlie.accusod 
on which the jurors sitting as assessors expressed an opinion 
favourable* to the accused. But we are now concerned only with 
the charges under sections 467 and 471; Indian Penal Code. Mr* 
Branson has pointed out that there was inconsistency between 
the verdict of the jury, as such and the opinion expressed by , 
the same individuals as assessors. If we were to limit our- 
, selves to an examination of the words used; and to read them in' 
their strictest sense; there would be great force in Mr. Bran- 
son^s argument. We think the explanation of this apparent 
^'inconsistency is to be found in the meaning which the asses- ^ 
;sors must have attributed 'to the question proposed to them, in ‘ 
the light of thb Sessions Judge's direction to them on the second. . 

: oliarge. -But it is'^tmpecessary to elaborate on this point; beeause 
there irq', ; bther Apdt’^‘br%;'''substantia^ on-wfiieh we 


cannot allow the 
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Mr# Branson has said, and we agree with him, that the 
charge o£ the Judge in many respects leaves nothing to be 
desired. On most points the charge is admirable, but at the 
same time there are one or two vital points on which the Judge 
did not appreciate the real importance of certain portions of the 
evidence, so that his direction in regard to them has bean 
defective. We accept the view that a Judge in summing up is 
entitled to have regard to the elaboration and skill with which 
the rival contentions have been placed before the jury by the 
advocates on both sides, but he should not in doing so omit 
pointedly to call the attention of the jury to matters of prime 
importance, especially if they favour the accused, merely because 
they have been discussed by the advocate. For instance, the 
evidence of Ningappa, who practically gives the lie direct to the 
tale set up by the complainant, deserved especiaF comment, for it 
was a matter on which he must have been competent to speak ; 
there could have been no mistake on his part, and he must there- 
fore have intentionally spoken either falsely or truly. The 
Judge ought therefore to have expressly contrasted the evidence 
of Ningappa on the one side, the evidence of the prosecution on 
the other. Another matter which demanded special comment 
was document A : the date of that stamp paper, the endorse- 
ment of the stamp vendor, the signature of the attesting witness 
who is dead, all ought to have been specially commented . on. 
We are quite conscious that even if it were made clear that the 
stamp was of the year it purports to be, that would not necessarily 
show that the document was not subsequently fabricated, still 
the matter should have been brought to the notice of the jury# 
More important is the fact that the^ prosecution has failed (for 
what reasons we confess we cannot understand) to lead any 
evidence to show whether the stamp vendor whose name appears 
under ’ the endorsement of that document carried on that business 
in 1877 or not, for that was relei^ant to the question of' the 
genuineness of the document. Then again it is nowhere 
suggested in the evidence that the signature of the attesting 
witness Parappa (who is said to have ■’ hem dead several years, 
not less than 10 years), was a fabrication. This we think to be 
a matter of great importance, because manifestly if that was a 
genuine ' signature, the document could ;not have been of recent,. ,, 
fabrication.' The attention of .'tb-e:''Jury should have 
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gpecifieally iEvited tb a considerafcioE of tliis matter. Then there 
is a point in wliich^ we think, the jury may have failed to 
understand the value attributable to the proceeding in which 
the Sessions Judge described Chaiiappa as having been worsteds 
because all that this worsting consisted of was that tlie application 
to have tlic attachment removed failed on the ground that it 
was not properly stamped. Wc do not think that can be said to 
bo a worsting which ought to have a material bearing on the 
question whether a few years after, witli knowledge of the fact, 
a man would be likely to purchase the property from the person 
so worsted. The last point, but in a sense the most important, 
is that we think the learned Judge's charge must have induced 
the jury to attribute to the question of possession , and title 
stibfildiary importance. Now it is curious commentary ' on this 
that when wo asked the learned Government Pleader (than 
whom no one is more competent to deal with cases of this kind), 
what really was the direct evidence on which he would suggest 
that the forgery was made out, ho answered that he relied on 
the evidence which proved that Godu's title had been made out* 
This appears to ns to have been an answer he could not have 
failed to give, but manifestly if that be so, the title and the 
possession accompanying it were not of subsidiary but of prime 
importance. These grounds, therefore, without discussing the 
others urged before us, justify us in saying that this case, witli 
all its doubts, has not been satisfactorily dealt with. Mr, 
Branson has further pointed out that certain evidence was 
improperly excluded. We should have been glad if we were in 
a position to deal with this point. But .we do not know with 
precision what the excluded documents were and what they 
contained. All we know i^ that it is alleged that these documents 
contained valuable materials for the purpose of determining 
with whom title and possession to the property in question was 
in 1877 and prior to that date. If that bo so, these documents 
did deserve a place in the records of this trial ; and when the 
ease comes for rehearing we have no doubt the learned Judge 
.>yill consider how ^ far the documents are of the descripf^ion 
attributed to them before us. We refrain from expressing any 
.opinion about them. 


1^1 


.iljese r^marks;.tve set aside the verdict and seutonaii, and 
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, ()£' t'lie Act (Bombay Act V o£ IS'/S)^ applies to sometluiig wliicli" ' 

is liuinorncbured and bj'- tliut maiiufiielm-e imbued wltl] corbiin medicinal pro- 
perties. It docs not tlierefore include cocaine, which is a modiciao se<^ 

The wemi inf oxicating as used In section Clause 9 of the Bombxy ABkarl 
: ' olet (Bombay Act Y 1878), eaniiot .be confined to its derivative meanhig, iiamely,- : ' ; : 

■VO poisonous : the word must ,be taken to be used in its papular sensej ■wliicli woukl' : ,:' 
rneliide thaeifecA produced by cocaine.. . ■ 
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AI'^AilKISTBATOR — Sale, of immoveable property hj admimstraior of decerned: 
2 hHm%-‘T(Mc--SHCC€ssion A-Ct {X oflProJ, sees* 170 mu'i 269 — Admiristriitor 0 / 
inutie — Title of assignee ff admin Istmior as ogahist cestni que ivest — TriorUydl 
One Anna I)e Silva, a Cliristian inhabitant of Eomba}-, <lu*d intestate in Hay, 
18t) 8, leaving her surviving a minor son (the plaint ifT), her husbaTul (clef endanfe ]) ■ 
and a daughter v'ho died in infancy. Previcuisi.y to her deaf.ii the deceased pnrpoi.'ted 
to purchase certain leasehold property situate in Bombay, tliC sale-deed of vPnich 
u'as duly executed in her namo. In' August, 1S93, her l^nsbcnd (defendarit j), hidvg 
called upon 1 0 make good a large sum of money for which he wns respcrisiblo 
as cashier of Alessrs, Graham & Co. of Bombay, handed over tlio title-deeds of llio 
said property to two representatives of the iirin, viz., J. F. N, Graham and another, : ■ 

' : stating that 'Ills deceased wife Anna De Silva was merely a trustee .of. it, and that 
the benedcial interest was vested solely in him. On the 18th Soptemherj 1SD3, 
he executed a conveyance of the jiroperty to ^ the said two representatives of 
'Graham & Co, He was shortly afterwards ^convicted of criminal breach of trust 
at the prosecution of Graham & Co, ' On the IstFovomber, 1898, J. .F» id. Grahmu 
obtained a limited grant of letters of administration to the estate of Ann a D (3 Silva, 
under ' section 221 of the Indian Succession Act (X of 1865). Sidohcciiiently 
......'....praham^.&.Co^ Bold the property to the.second defendant, the said J.. Id Xh Graliaiii:-'- 

joining in the conveyance as administrator of Anna I)e Silva’s est.ite. In 19;, }2 
the plaintiff, as son and Jieir of Anna De Silva, brought this suit, claiming to 
recox'or his share of the, said property, alleging that it belonged absoltitely to Ills ^ 
. mother. The second defendant (the pnre^ser from Graham & Co.) denied that ‘ 
it had belonged to Anna De , Silva. ’ He alleged that it reallv belonged to hvr £ 
,4,,,MsbaM4d0fendtmt.X),.who..had..,.paid..To^^ 

' furthor 'contended that, in' any,- event,- -he' had a good title as agteiiist the 
having purchased -from the administrator of Anna Do Silva’s estate. 


' tlie plaintiff , 


that,, assuming .that, the property did 'belong to Aima.De Silva,, the second, ' ^ 
Jefendahthad acquired ;aB^indefieas!BlA''^^^ tomt by virtue of the coiivmyaiice to* ; 
him to which her adimuiatrator'w^ Her interest ia ifc had vested in her, 
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adiiimiF5tra,tor under Beetloii Vl9 ol the Bitocession Act and under geciion In:? 
:f;'couid'dasj)ese:rGl''it:'as,'he''iniglitIhinh^ '/'■.r; 

alS'Qj "that: ex^'en' If: AttBa: .De'. Silva heM-: -tho ■ prdpertj' us^: tnistea^ ■ ■'the : 'soco ;'i;d ^ 
(Ici-oinlar.t wa^’? ontitle.L The legal estafo pf-.SL^ed to lit.’ .‘'druhit-tnitor, and lie 
conyoyod it to the second defendant, vfho also cldainr’d the cqnitahle c?stide udicn 
ho received the title-deeds from Graham & Go. as assignees di tlio llrst dei'endent, 
vho veils one of the lieirs of Anna. Do Silva and nlio a-sertel his o'vn iith^ to ih.e 
wliole pvopert}'' to the cxclnsion of the nkiiiitllT. Tlio se.cren.l defondasi title 
was tlierelore (‘ompleto, iiiil'iss he eoiikl have deteetet* tlio falsehood of the flr-t 
defendant’.^ claim by re;i.soriablo diiigenco, and tliein was nothing’ to s]:Ow that ho 
could. 

...f, V ■'g''... „.(I§ 02) 27';Bonn::l®^^^^ 


De Silva i?. De Silva*' 


i>f a person ihot a menihcr cf the Vidn-riddr fivmUij — 
G-orJon SijttlemehC — Vaioji Act {ijOW: Act: III of Vo7 4).^ A sanat vrilli respect 
to vatan vdiich was subject to the Gordon Settlemcrit creGe'ned liio 

:d:vv''f 'following' clauses , ''f .. . 'G'-- ■ f 

:dn(u — No nazrana or otl^er demanil on the piri oi Govovnnienl will bo ibvposol 
on acronnt of rho snecassion of heirs, line.ih collateral or a-lnph'd, vnthir. ihii liinit.s 
of the V;!,tand:ir fiimilj, and permission to make .such adoptlon-s need not horeafror 
vy;'':ir;:;''Sd'':dbt?iih^4:i:ffbm:'Gpvethmehtr'ly:l;^ 

SrcL — ^Wheri all tlie sharers of the v.atan agree to request it, then the general 
privilege of adoxding at any time any |)erson Gvithout re^trici.ion as to family) who 
can be? hupxlly adop'-ed, will bo granted Irr Oovernmont to Ibo vatan on the pryment 
from that, time forward in perpetuity of an animal nazrana of one nniua in each 
m|>Go of the above total emolnmonts of the vatan. 

;ttr;t:;:..tr:l't:wastmoiit 0 ndcd^^'' the adoption nf 'a ■'pers'Gnt:who^ldidvimtj:l;Mbiig:^^^^^ 

Vaiandur family in respect to whoso vatan the said sanad was g’nmtod, was isivaikl. 

Held, that t ho sanad did not prohibit such an adoption and that the adcjption in 
quo.stion was valid. 

o’ B aLaji 'BAML^J iAiyDRA^ BEsirpANBE'dj.^ Ditto 'Eamcha 

l,jj ifclojjlico moilier— 8idt htj son io si a^lJr rjf I nrchtr.se 
'oionetj ptid h]j r-eudcc lo mother not rocoverahle from the son — iiV-rrn * — (Iiinrdkvn 
— Adopted sun. 


75, 




aclopthm — iEfect on (fdopHon of the natural soil having S'urvived his ftd'hcr oniG 


5|Ghhd|l|iSi;il»'8|i|tf0afds|hfcprbKfMfep:a^^ 

1880 between fifteen and sixteen years of age and nnmamed* , In 181)1 the? widow 


It was contended that idie adoption invalid, /onithegToiiiul that thcMi aiural 

Courts below 'found that he was a minor, and nnnrame'd wh*m lie 'died. , ’ ' ' ' ' ' ^ 

Hdch that as there appeared to , be mo fixed fige. aji wMclr a Hindu boy_ was ’ ' ^ - 
srq)posod to have attained cerernonial competence,, and' as theie was no proof in ^ . 
this case that the son had, or was treated asliayingv at^ined such competence, tho ./’« ;■ 
objeotiop was not sustained. y; ' 'i P''/' ^ ' ''“b- ‘ 

*!,'• y^mABHAi V, Bai Hibaba ' ' ^ _ (1003)27 IBoiib, 492,; 
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ADOPTION— AvliZT uf }i,1T), .snh. II, ui-Lllii—paolaration that the. 
ifiliipii'jii in ineaf id— Kiiuwl‘.'dge-~Dc‘'.’th rj'aduftci' — 'Daie^fi'oiii ishich liniiialion 

rur^s* 

Ij.MlTATlOK Act ... ... «*. 

— lut.iUj \<p‘—JJohrf}piJon--Adi'er,ir poA,sr.sA()n ijfjal^hrl 

(tAtiiued lUidvi’ a>(, <>;j>'QcU(,e»it iv'dh — ISuftre to 

mhfigmftyp lit mch pQS!i€fiHon — LhnUaiion jhl {XV of lS77)i sek, II , art 144.] 

,' The redeem a laorigago wii'li ]ios8ession of certain land 

daUcl 18ili (K-tol)ei\ iSrjB. The plabitilTs v.ere tlie da’iglders and grand;«^on of tlie 
iiiortgagor, iilintirbslia (tlio widow of one Koiidi Aga). The first defenda-iit ., ■was. 

, iliw grandson and Indr of tl-.o mortgagee (ATageshrao). The second ^and tldrd 

dideridani's nephew's of Kondi Agn." They "dojiicd tliat the xfiainfcifFs, being 
fomaks had any right to Uie property, and they alleged that they themselves had 
hidi in posse-ssiem since lb85 under cn ugreernont with iNageshrao, the original 
' morigagre,' nnd they contended that the plaintiiFs elaim was ther'oforo now barred 

l,^y Inisitation. it"' appeared that in 1885 dofenilaiits and 3 had edaimed to 
. belhcnlioirs of Koiidi Aga, the husband of the mortgagor, and had entered upon 
thf !?vnd. The mortgugeo tliermipon filed a suit against them uiuior sectiion Sf) ol: 
ilie' .Dokkhaii Agricultnrfstis’ Uelief Act (XVII of 1879), which, however, was 
’ .^elihid by an ugreenient before the conciliator on the 3 1st .Angtist, 1885, whoreby 

jp defeiahuits ami S iindeitook to pay c-fl’ the mortgage and it was ugToecl that they 

sli.'iild reins in in xx^sersion of U'clancl. 'Jliis agreorcent was filed as a decree on 
’ ’ the 2 fill >f o\ cm her, 1885, tinder section 44 of the Act. The last instalment of 

the mortgnge'debt was paid^ to the first defendant by defendants 2 and 3 .in 
Sepkinbor, 1897 The phi-iiitiffs had no notia'5 or knowledge of any of the above- 
mentioned. proceedings. On the .5th October, 1897, the xfiaintiffs filed this suit to 
rtafioni the snort gage of 18fiC) and to recover possession of the lands. The lower 
Courts hehl tliat the plaintiffs were tl'o heirs, but that the suit was barred by 
limitation tmder article 11-1 of schedulo JI of the Limitation Act (XY of 1877), 
inasHUicli as defendanis 2 and 3 had been in oxlverse ixjssession for more than 
tiveivo }'ears. On appeal, to the High Court, 

IIJI, (reversing the decree of tho lower Court and remanding the case) that 
the suit was not barred. The xiossession of the defendants wnis not adverse to 
the phiintilTs inasmuch as tliere v/as no notice or knov; ledge, or cirenmstanee that 
could luivu given noilee knowledge to the jilaintlilh' (mortgagors), that the 
defendants’ posse.?sion vnm in displace men t of timir rights. Tliey had no reason to 
.kiunv that their rights were .invaded and luitil tiiey had such reason there could 
be no nercs-sity for them to lake action. 

Tauijbai Venkaxeao ... ... ... (1902) 27 Bom. ^ 

•—-^Tnist propert/^AUenatioi?^ of trust! property hp cftiru 

of a math for wlitedhlecoiuidemilon — SuU by Ids queens. s or to reemer ^fossessiou — 
Tniske^ alienation by---^LmUaUon---LimUation Act {XV of 1877), sch. TL 
0i, 184. 

SeeAhimATiON ,,, 

^ Act (ATF of 1877), sch 11, ark. 184 and ' 

lU-^Imnple property-^ Mmiayer^Irnstee— lease by manager— Suit by sub*' 
seguent manager to recover the progmly,} In 1845, one Krishna Swami granted 
a mulgeni (perpetual) lease, of the land in question to the defendants’ grandfather, 
liaimiaima. The lower Appellate Court held that at the dale of the grant Krishna 
■Swarai -was manager of the temple. Shri Bamehandra. Bevasthan, and that the land 
•v at that tme belonged to the temple.. In 1854 ICrishna Swami’s suceeg.sor, the then 
'' maimger of the temple,.. sued ' Hanmanna (tho lessee) for enhanced rent, bub the 
, latter. plea^ his lease and the’''^t„t^as' withdrawn. In 1886 the then manager' 
similar suit agafnst.tihe defendants with a similar result. In April 
1900, The present:pJamiBSiah.manageihf; the filed this suit to’ eject the 
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delesidaBtSj alleging tliat they were yearly tenants and that he had given them 
notice to quit. He contended that Ms predecessor, Krishna Swanii, had no power 
to alienate the property of the temple. 

J/e?d, that the suit was barred by limitation. If the original lessor was not a 
trustee for the temple of the land in question, then the defendants had held by 
adverse possession, and the suit w^as barred under article 141 of the Limitation 
Act (XV of 1877), If the original lessor was a trustee, he had, as such, .alienated 
ilie land for valuable coriskleration and the suit was barred by article lo4 of the 
Limitation Act. The fact that ihere was a lease to the defendants, and not an 


absolute alienation, made no differenee. 
of tlie iiiiorest thereby assured. 

Kakayai? V, Sebi Ramceaydba 


A , m ulgcn i lease is a , purchase .pm ■ tanio ' . 

(1903) 27 Dorn. 373 

ADVEESE POSSESSIOK--X7mj^a^ki3i Act XV of 1877, sch II, arts. 120, 139 and 
1 -Id — Perma n-e 7i 6 tenmicn — Voi d I ease — Ms Uppel — Jlalijlcatlon — A cqulesc cn ce — 
Eri(UiicQ Act J of 1872, ,s-ec.9. 115, 116 — Registration Act{III of 1877), sec. 49— 
Unrcglsieved lease — A dmissihllitg i n evldr'nce — Parch. A/a/iu'fv — Za7icllord and 
tena a’j — IJiscla I m er of Ian dJord 's title . 

See TE'NAm ... ... ... ...515 

ALIENxiTION — Zimitatmi Act (XV of 1877), II, art lS4~--Alie?zation of 
tniKt property hy <;/?/, n?- of a rmthfor valuahle consideration' — Suit by Ms sticcessor 
to reoo'ser possession— Trmtee, alimiatmi by Adverse possessio^i — Hmitation»''j 

Tiie fptru or manager of a certain math, wdio, as trustee, held certain property 
belonging to the sold it for value to the defendant in 1871. In 1898 his 
successor sued to recover it, contending tluit the vendor had no power to alionate 
the trust property. 

Held, that tile suit wars barred by limitation under article 134 of the Lioiitatioii 
Act (XV of 1877). 

DATTAaini t’. Dattatbata ... ... ...(1903) 27 Bom. 303 

Sale by adopthic mother — Suit hy son to set aside sale — Purchase 


money paid hy ve7?dec to motliernoi recoreredde from theson—Mino? 
Adopted son^ 

See Af 


-G-nardian— 


390 


^ — » limit af/i on— Limitation Act (XV of 1877), seln If art» IM—Pmst 
property — Waif— Land held on conditi on of service. 

See Limitation Act ... ' ... ... 

APPEAL— of joint appellant pe'nding appeal — Legal repreBentatkes of 
deceased appellant not hrouglit on the record — Appeal proceeded loith hy surviving 
appellant — Power of Court to hear the ^appeal and reverse whole decree — ^ 
Practice— Procedure— €ml Procedure^ Code (Act XIV ^ 1882), secs* 363, 544 ' 
and 683. 

f ‘ \See. Civil. PsocEBxmB Code : Pbactice ' ’ 


500 


284 


Privy Qoumd— AppUmimi for leave to' appeal— Companks Memomndnm :■ 

of Assoclaiioth Act (XJI of 1895), sees. f 9' • and 10 — Appeal against order passed ^ 
under the Ad — Test of pecuniary mfieiency orsuhsiantidl cyuestion of laic — Ckit 
Procedure Code (Act X'l F of 1^82),, secs. 594, 595 ■ md'fAl—Pecree — pefnitlOJi ' 
of Pecree — Case ofhxicm ft for appml—Practibe — Procedtm* 

Pbivx CoumiiL ‘ , . ...415 

_w .......^ApfUcaiion to he declctred mt msohefit—S'ijd}]eet-maUer of the suit pver ;'‘f 

Ms^ 5^000 in value— First Class BihorMnede fudge— Rejection of the appUcation 




l,,« j-v, ■ 


,rl < " 


^ . wiM^, 
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— District Court — Civil Froceiiire Code (XIV of 1882), secs. SIJ.) 3i5, rnSS (ITj. 
and 589- 

/S’C'? Civil PisocEDUTiE Code 

ARBITRATION'-"-Po?£?<?r of rnanfajer io refer a dUpiUo to ArhdralioO' -Afc n'l— 
minors lonnd hy the award— Illmhi L.iic — iuinl fihiliy—yiuoiy^r*- A 
iiitmager o£ a joint limcln family, even vlioii lii) is not the iV.tiier, fois t!u^ 
to bind tlio family by a reference of a dispnfco witii any outsider cny 

family property to arbitration, I'mjvidod bucIi reAt’ern'e h"- Ar tlio l.o' o':' ft ih.- 
family* Alinoza in tho family are hound by tlio roArenne and ctnbjo-'nnmliy by 
tlio award niado upon i:.. 

Nana ... (190B) L7 Ih‘isn 

ATTESTATION-»-&f^a.2fe'p of Frojoeriy Act (IF 0 / 1832), Av.r. 5!Wh''r.Ar/.M <;/ 
mortyagc bond — Alcaning of the word alteAeJA -Atlest- :i i o’* * o.- - .mr // 
the mortgagor after having received f rorn him a personal a>dcr.'aAc fo-- ,,'f n/’ d h 
signature, 

) jSVe AIoetoags 

BON D “— — Failure to ]}ay inskflrnenls — Irderest oi n //A-.h'n pate ft'- or /A 
date of the tvmisaeiurn—IAialhf* 

OoHTiio.cT Act 

- — Suit io lire Jwenl adjudy d v dd ^JJvSgatlr ^i-i (A.T’m Al'7*, d A, 

ciH. 01 — Sfcijie JiClLf A'‘t (J sn\ U—I.'ri ' S> > >, 

' SeeljiuiTATiG:^ Act ■■ ... 

GAf^EB : — Abdiif Karim w Sul'mirr (130'b 27 (diL, KA*. di^^.; :• d h 
xBAXSFEB OP I^.oFEiri'r Act 

Adrlshajjjja v. Curvshhlaypa (13So) 7 Ifiil. .Vp.. pip ! < 

, See Pastitioh 

" Dag nail London Sf X, IF. FaUicag €-o?.npang (IdCil) V Ad a, ad St, Ajd^ 

referred to, ' 

■ , Railway CoMPAisrr ,,, 

Balaji V. SaBkaram (1895) 17 Bonn, 555, comaicmtcdt oiu 

See Limit AT lOK A-Ct .*« a‘, 

BroadberJ V. Imgjcrial CMs Conq^ny (ISol') '7 i3e, Oh Idd da A ■Add,. 

Ac'i; Railway Co 2i:i?ANT... , ,,, 

iJalsoo'h Y. Okiigou (1877) 2 Bonn, S5f), coTf-ia-bn tod 01 ?. 

Limitation Ay er ... A,. 

GedcU'sv, Dfoprietora of B ami Meservolr (1S7S) 3 Aia (daV. AAX, tr-;a ; 

A;;:d7vA'-’ ' 'd' ' ',#**' , 

„7, v:.jPf?6‘^:o35;iA;189 ^ ^ ,, ' 

’ "' .m.' ,, '^a-r-v a a ' 

aa.-<* 

.CvuqMit// (\b»\) !»},<», IC tU.I. 



Will 




( S £S—(c*o If ) 

V. dnrfcp (1S93) Ap. Ca., 038, followed. 

AVt? J?Kiyi" (‘OITNCIX* 

Mam^jn Clivtlj/ v. Jfahomci^‘ Ghome (1889) 16 OaL, 432, follov^ed. 

See Btam:? ... 

Tl<iehrt V. Mtimj}dik'iii Mailmij Oomjyany (1807) L. B. 2 Eng. and Ii\ An., 
175, referred t:*. 

iSVvj Eailwiy CoMPAm” ... ... ... ... 

Vional lJ:ni>l' (f i^cotl ami t. Toikuhmn (1894) 2 Q. 11, 715, followed. 

.S'ufSTiMr ... ... ... ... ‘ ... 

Viui A^nAim^ Jil; jmrte (184 If) 1 Phillips; 445, foUow'‘ed. 

fX.'iOLTPXT Act ... ... ... ... 

Ff nlrtirajiCQ t« Jamhoo Ajj^ar (1892) 17 iVfad., 377, not fcllow^ed. 
iUnr ruocKiKTiiU Cods 

V^kiaa \\ Afoitl (1881) 10. Clu D., 730, relied on. 

AVe LANJOAnUS AS? P IteANT ... ... 

llwmMmmldii \\ Ycmmiuhal (1875) 12 B. II. C. B., 229. 

8VeliiN‘Dcr Law ... 

CAU 8 B OF kO^lO'^^^SpfMling of muse nfaHmi — Suit fo reeom* os-'pfoslee. posBes- 
»lm ef ktml-Smi tm ikiam a s/iare hj par//'//on ef lAufl-^-^CWil/kaie of sale 

r< / *< '/ Mpe# Id loih ike SMlis» 

S \ 0 IT ri PHCK’Kn eras Codr •»• »*• 

CLl.intJK TO ,1i:JlY-S ■ssfods Jiulffi — Misdipection — Luulmhsille cvideMce 
{Jphuiikdl lh’(h%dupe Code (Fw/ 1898), setA?. 418,- 423. (2)'J. / Wliere,,,a.,, oliarg@.,.to, 
the pivy by tliO SessioiiS dtklg’o is, npon the whole, favo arable to ilio aoensed, and 
n!Os4 oi: tho pniols 01 importani'o in favonr of aoensed are move or less dealt with 
hUherharge, tluviuere fact that soino of the points arc not so amplified as they 
I'ltwe baeti does not aniomit to a misdirection. 

Oei'iiTii the High Ccmii: can inierfore with the verdict of ajnry on^the ground 
iliai tbtt cjviilenco of accuseds confession wais wrongly admitted, it must be 
wilLlktil, bvKlly, that the Tordict m erroneous; secoiicliy, that the erroncousness 
wuH fApiii'I either by the »liidge’s .misdirection to the Jury as to that erideneo or 








iilii^iiiiiWi 
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ccdiwe Code, see. 297 J A Sessions Judge in siimmiBg up is entitled to ImTc regard 
to tlie elaboration and skill witb. wbich tlie rival contentions have been placed 
before the jury by the advocates on both sides, but he should not in doing so omit 
pointedly to call the attention of the jury to matters of 2)rime import anctj especially 
if they favour the accused, merely because they have been discussed by tbo 
advocate, 

Empekok Malgowda ... ... ... (1902) 27 Borr 

CHAEOES, JOIHDER OF — Number of charges — jSmne transactioih 
CiuivOTAi. Peoce DUBE Code ... 

CHUDASAMA GAMETI GAEASIAS--Cii.-i?o?» of cfio^k n amoiHh 

Adoptiok .•ij : ' mm 

CiYIL PE0C1DUEE,G0I)E (ACT XIV OF 1882), sm. W--ShU for arrmrs^ff 
maiiifenance—Normer suit for arrears for a dif'eveni ■perml'^Bunf}^ — €'*mtimihig 
cpiaTanteo— Pleadings by surety denying UabUity in a suit nut oya'r<rA; 
notice qf rcmcaiion of surety sUjy — Goniract Aci {IX of 1872), ,vce. 1^10 — Eos 
judicata. 1 By a settlement executed in 1895 the first defendant ngreed {Inivr 
alia) to pay maintenance to the plaintift (bis wife) at the rate of Pts. 91 per annum. 
The second defendant signed the deed as surety. In 1898 the plaintitf sued 
both defendants to enforce .her rights under the kdflenicmt and [inter niiu) for 
arrears of maintenance for ten months and sixteen days from tl'.e 10th Xuvember, 
1897. The defendants pleaded that the deed was %’'okI for wan t ef consideration* 
The first Court found that the settlement was mk. void and passed a tlecree 
against both theyiefendants, bui as to the payment of arrears of mrintenam. die 
dtfcreo Teas aguinst the lirst defendant only. The ss'cynil <iefpu lyvt .-rp-M'd 
against the decree so far as it was againstoEim, . contendiiig dhat .tboV:Siidffi 
was not inanyyray binding on. him. The plaintiff lilcd rross-idtjerticns to the 
decree, contending that the second ■ defendant ought to liave lieen lidd liuble for 
the arrears of mainteinmce. At tlie hearing of ilu^ a])p'‘ah however, tlr- jd'di i JT 
withdrew her cross-objectionsyand the decree of the’hrst Coiut wrs eoiilirmri! 
with costs. 

In 1901 the plaintiff filed this suit against both deFmidants to i-eeover arrears of 
mauiteiiance for turn years and nine months, cominoucing tnnn tht' 27tli 8e|f.'n;Lvi\ 
1898. Tho second defendant pleaded that, inasiiuicb' as bo b:el nor Liam b»dd 
liable for maintenance in the formeivsuit, the plulntilV s ciaim wr.s jmiicaia^ 

Tho lower Courts passed a decree for the plaint iJT, holding that kn* rlaint Wus 
not res judicata. On appeal to the High Court, 

MeMs confirming (ho decree of the lower Coiuds, that the plaintiirs elufji 
against the second defendant in this suit wa.s not re.\\/ndicafa. II, c ouI\ rnnui 
that was res judirWa agaimt her by the former suit was hew riglii t(f tlo' rnvaf't 
therein^ claimed, but that did not bar her right to sue the suwoui dcfiMrlimt i,M 
siiroljy* ill respect of tho subseqxtent arrears cluiiiicd in ibe |nv<mjt sitiK 

It wars eontoiided for the second defendant thai the plHaflingx in llm fmoner 
suit operated as notice under section loO <>f the C-ontraoi Aft ilkv of i872i ami 
put an end to his contract of guarantee* 

that the denial by tho second defoiKhmt of Ids ihibllity in ihe 
in that suit wus made for the purposes of pleading mid c^mld iuA h,ni- any otiiiir 
effect than was- given to itlrrtho.suit itself. It could mt :m riothv' 


I. ^ ^ 1 - - .nil I 1^1 I mi , 
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^Ih PROOEDIT.RE CODE (ACT XIV OF 1SS2), sec. l^-^Canso of aetloa 
Spiliifnfjofc,<i;o\^>u)fnciio)i- Suit to 7'reover e,vdusioe possesslo;?, of'land-Suit 
tnohtais} !>//>>' fariitiou of l(ind-^Certlficaie of sale relied 'upou i)i both 

The piaiiitiff, in exoeuT’on oi a decree obtained by him, |>iircliasocl at a 
Court-sale the j'lght? title and interest ol* his jndgiiient-debtors Rajarain <and 
SitaraiiT' in; coiTam K'ovembor, '* ' 

certilicate in respect oi‘ all^ the properties so purchased, 
suit (Ko. 519 oi: 1891) against the heirs of Situram, the] 
t»£ certain of the lauds incliicled in f 
elusive possession, and ho <d)taliied a decree, 
aiiotlier suit (Ko, hi'" 
an oilier person, for posses' 

winch they were in oseliisive possession, and he again obtained a decree, 
the ubove suits he based his claini mi the sale certiiicato showing 
purrliaser* The rcinainder of the lands included in tlic 
by the hfdrs <jf Rajarjuii and Siftiv 
will) Were coiiavconers ivitli them. 


1S86, he obtained a salo 
■ ■ ■■ -In, ;i89I,- 'he^ : hr ouglt;;:^ ali 

, 1 deceased, for possession 

the sale corliiicato, of ..which they were in 

i. In the next year, 1892, ho brought 
B of 1802) against the heirs of Rajoram, then decoasod, and 
ision of other lauds included in the sale certificate, of 

In both 
Iiis title as 
sale certificate were held 
111 Jointly with other members of tha^lfauiilj p 
mil in 1$07 the plaintiff tiled this suit to 
riH'Ovev bv pail ititruhe sham {F the heirs oi: Rajaram'aud of Sitaram in those 
lands, busing Im claim upon the sale cartilicitc. The Lywer Courts rejected the 
cTaim on the pieliiainaty groiiiul that the suit was barred by the provisiuis of 
sedion R) of the Civil JToccdure Code (Act XIV of 1882). 

IH/J, by CVn'iidawhiP and «/!/, (Of owe, Ji, dissenting), iwetshig the 

decree a-nd Tcuirui ling the ease, that the suit wm.s not barred by soctloa 43, 

That seeHoumloes not apply where the cause of action is di&vrant. The title on 
with, lit the former suiis w arc based was cxtdusive ownership, while that on which 
tie pre.-'ciit suit was based )vas Joint ownership, A person who has succeeded 
in i\-ii)ver}ng one property under one title is not debarred from suing to recover 
am, a her property niidoi* another iitio. 

Tim ci>rfcilica.ie of sale Is not the title ; it is merely the title deed. 

Xaeaya^?^^. SiiAiimio ... ... ... (1903) 37 Bom. 379 

— , — 43 oi—IJmUaiiim — 

Sidi />• iiiviiiniad wk^n fihflrd prose, limt — prosenied mmfjleknihj slumped 
xiuhwpfe'ullti pnid—Limiiallim Aet (XVo/1877), see, 4:--^ Account 
Bimrd not (fUawed ou barred item of aocounti\ Where a plaint 

was presented cm tho Tlth Heptemher, 19- ll, with an insufficient stamp, hut the 
deliclmit Htainp duty was paid on'tlw ISrh Sepf'cmber, 1900, 

I liat for the purpose of linihation the suit was iustitutecl on the day 
on which the piaiiil was^ pivsenteci viz., the 14tli Soptemher, 1900, and not oli 
tfuM.laV' on which Iho delicient stamp duty” was paid, viz., the IBth September, 

I90U. *' 

In iMi aeeountj interest cnunol: bo allowod on items ^tba,t arc barred by liinilatlon. 
litiiHtssl is hufi ail acctissory, and when the principal iS' barred the accessory falls 
along with, it# 

r)ii02ri»ii'usf. r. Taba Satadah ^ (1902) 27 Bom. 330 

248 — BeereG^&eenti on— 

Xodiee in Aiow eauae itfuj decree skmid not be c:cec7dcd’^I)ate of ike ordeT"^ 

Shp in aid of i\ma(f.km'^JJmkatkrh Xci? {JVV of art 179 (5). 

Sci) IilAllTAtlCOT Acf ^ ««« #»tt ' .t. 022 

— of decree 

niorifpific rnikoui'- Mmiion of OouTi"^M(Mfft00d^ond ftioidi2 The phuntiil:' 

'iVAft tlib I’loltier of a dcowe against the defeiidaut forJSs. 2,370. On the 28th 
Xowtaber, 1895, ilie pkiiitif! ndyaiieed tothC' defendant Bs. 59,. and in eonsidem- . ; 


M} :p 

'l-; 
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mortgage-bond provided for payment of interest on the mortgage-debt at tlie rate 
of lOi per cent, per annum. The plaintiff subsequently sued on the mortgage lo 
xodover the principal and interest. 

J3h^fndlsmissing the plaintiff’s suit), that the mortgage nns void under sK‘- 
tion the Civil Procedure Code (Act XIV of 1882), no sanction having been 

obtained'. 

UccTCtf jSfeo^Kif V. JPestoviji DosscPblioy (1898), 22 Bom,, 093, loiloued# 

Dhanba::^^ t?. Ganpat ... ... ... ... (1002) 27 Bom. 

CIVIL PEOCEDURE CODE (AOTXlV OF I8S2), g.i2C. ^H^-^Bcereefor (lismfniiou 
of 2 M 7 *iners}dp — Mone^-decrec — Mxcout Ion of niosi^-dvoi ec — uitiach me}} t q/ decrci. 
for dissohitmi of partnership Certain creditors^ of a paxtnerslup obtained a 
moncv-decre® against the firm. In execution of their decree they sought to tdtaco, 
and sell a decree for the dissolution of the lirm and for the taking oi the acconnt.s 
of the partners and for the incidental reliefs requisite in such docrcey;. incindmg 
the appointment of a receiver and a direction to piij the debts of the firm. ^ 

Meld) that the decree for dissolution could so far bo regarded as mcnoy- decree 
and could therefore be attached but not sold. The proper remedj- in such cases is 
by proceedings under section 273 of the Civil Procedure Oodeh 

SiDLIKOAPPA «?• Suankabappa ■ ... ...■ ■ ... (1003) 27,Roili,; 

— — — -«_gBcs. 316, « 

Oerdfmte of sale not conclusive as to the property sold at eicccuiion sale, 

ExEcurioB Sale 

— — — — - — -SBC. 331 — Specific 

{I of 1877), sec* d--- Suit for posscssion-^Eixcutlod if i.r.cAio ^ 

A pplication for rctioval of ohstntetion reyisiered as a s'tfit--Qui-‘siious ariAm’i 
hi such suit!] In the case of a claim numbered and registered lunler section 33 1 . 
of the Civil Procedure Code (Act XlV of 1882) in a suit between a deenedinldcr 
and an obstructing claimant, the only issues arising are whether the person 
ing w\as in possession of the property in question on his own account uVoW aor-uirii 
of some person other than the judgment-debtor (/. e., the defendant iu the original 
suit). ISIo question requiring the decree to be re-opened can be raised* 

Mahomed Isxjb v. BasSotappa ... 27 Bom. I 

— — -SEC^?.^S4.h 315,1588 (171 Asn 

B^9-^J.pplioatlon to he declared an insohfemt'-’Siihfet-maiifr of ike , pit! 
lU, 5;OO0 In mine — First Class Buhordinatc Judye-^MeJcetlm ^^flkoitppheitffni 
— Appeal — District (7ozj;?f.] ^ In a suit, iiia Biil\|ecl>inatter a!) wMeli 
Rs. f'dW in value, the plantiff applied for excciftiom The defoiHiij!! 
be declared an insolvent under sections 34 1- and 345 of the Civil Pfnecdnn' Otn'.c 
(Act XJV of 1882). The First Glass Subordinate Judge rejeel-od iho 
An appeal min prefeixed to tlie High Court. 

Meld^ dismissing the appeal and returning the memo of appeal for pra^tniinf if,fi 
to 'the proper Court, that tlie appeal ky to the District Coiirt iiiider suji ion CHS, 

, ciauso (17), aud 589 of the Civil Procedure Code (Act X iV of iS8’d|, 
y , , Venkqimyeo v. Jamhoo Apyar (1892) 17 Mad. 377, not folkwai 

, Dadabkai , ■ .t* (Uhl;?) 27 Ikno H 

If joint appellmit p'enifny iipimd^Zeyd reprisenlfiUw^,^ tf dttmnrf ' 

: dpp&lMni m$ ow ihe\m 0 M--Ap^p^d' im)n'eiUi wlik hii imvirfnj 

appellmif^^owr of €o%tt ammhmdrewm' whola dtmje^Ffih ike 

^rtomifre!] ‘la,, tge lower Gonri piaifscHl A ilt«w for , 
'plaiatife* !rwo,of3l|e;4l^fM|htei Iho' rlglit, fipd ckiiiWfJ ^ 

the p^porty as4heird^>::|iMiA|aia4 iippw Pending Iho' kp]^! #»e tow 



GENERAL INDEX 


Bo.g'ff* 

anJ Iu 4 ' ri'priKei’taiivcs wa-o 710!: bronglii on tlio recor<l. TIio rrirviring 
liu'Mi’Vs'r, ]/r.'a*e<led wlih tlie appoal and, afc^tlic lioaring, llio d^'Cria^ d- 
Ihe biWcr ‘Jonrt was and the plaintiil's’ suit disniissod. lie pkaitiiTs 

l]l<=d a se<tnHd app!*al to I’-e lligli Court and couteiiclAd that tbo lower Appt?lLite 
Cotnt ong!ir, not to have heard the appeal inasmuch as it had abated, or at all 
ewnts Ilia, t that Court had no j.>owcr to reverse the lower Court’s decree so far as 
it reinied to the deceased appeilant. 

ilr-it, as the two ilefcndants hatl appealed on groimls coimnon to tliem 
llu' lower A;ppeila:e Court had power to hear tho appeal ami to deal with 
t !}0 wiiole suit rmdor section 5U of the Civil rrocediire Code (ActXLV of 1882). 

CarixiuvMAX /a Gaxgabai •** (1 903; 2‘7 Bom, 281 

ItiyiL BROCEBUBE code (ACT XIV OF 1SS2), .^i30s, 3t]o, 307, 588, on. (i-S), and 

rSDl—IihahCeildia CVFqf 1870, ii, d/C i7d A~SitU to recover posses- 
life phihitlff pendtii^ suit--^Legal representative — P roccdtireJl 
Chi the 3iHh Xoveiiibc*!’, 1897, iVfaliadev Xarayau sued to recover certain property 
fmiu ihv deh’U.l.Mits. iio <liod ou the 27ib Foliruary, and Ids iiieec Bulabai 
(Ih'S si^tv-r's ttiiidiDU'; apjdied lo be put ou the record as his heir ajid legal represen- 
iative. 1 1 did not. appear that the defcnd;ints had notice or knowledge of her 
a|>plu';irIon, and oii tlic otli June, 1S99, her naiuo was placed on the record under 
Lswtion tlOo cJ tlie Chvl! Frocedare Code (Act XIV of 1882). In July, 18P9, 
Bidiibal appltcil to be alluv/ed (o prosecute the suit as a paup'Jor, The defendants 
opposed iliis, but took no object- Ion to her right to appear ns ^lahadev’s represen- 
inlive. In Augiisi, iSlld, the first ded'endant filed Ins written statement, In wliicli 
for ?1ic lijst tim-i ho raised the question as to Falabai’s rigbt to represent tho 
deeviii-el [uunud' .Vlalunlev . hdie case subsequently came on for hearing and issues 
U'cre raised on the plciidnig-q the lirst issue being whether Bidabai wm Mahadov’s 
legal repre:a 'dative. Evidence was taken on all tho issues, and tlio Oourt found 
all of them in irdabais favour, and passed a decree accordiug] 3 n Tlie defendant 
app»;ifcil. o.rd the Appclhifo Oourl, being of opinion that other issues were nnneces- 
S;irv until tlie issm; as io ll-ilahai s right to represent Mahadev u'asdecidecb raised 
can? i-.sue npeu thal point, it fotind that Baiabai was not tho nearest lieir and 
h'^ol YoprofiK^iiUtive of idle deceased plaintif!: ALahadov, and thereupon it reversed 
tuchnver CoiuaV u?cree and dismissed tho suit. On .second appeal, 
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CIVIL PEOCEDIJRS CODE (ACT XIV OF 1SS2) 
T'wo plamtifsy father and dcmgMer — Slid for 
man'g. 

Sec Costs ... ^ ... ... 


—Bifamation in Goiter lUiol-Ulou. -Secni</ry of Si fAr, linbi/if 
.sued -^Governor and Memhers ofOouiiGll, llahllitij' of^Ad of Side — ( 
servants, powers of Government Gver—Limhilitij bo he dismmed or 
DUcoverii — Privileged^ document— Official conuniuiication ahsolutelu 
— 'Notice of stdf^ what is suffiicicnt. 

See Jurisdiction 


for injmebhn against Secretary of 
jiS'de Jurisdiction 


Gthcrwlse/ib for appcal-^^Pracfke~--rro:( 
leave io appeal — Compintics Memoraiudm of Assoah 
9 and lO—Appeal against order passed under the 
Buffieiency or of substantial question of law. 

See Priitt Council 

COCAINB^Ab/edri Act (Somhag Act F of 18781 sees '] 
{fo^^oatlm drugs The term ineaicatel 
homhp^ A bk.'in Act (Dombaj A<jt V of iS78}, anolic 
iiiaiinla(4u*ed aud ^ is Imbued witluje) 

it aoes not therofoie mclude cocaine, wLicb is a medicine 

i used in scotion elcoso £ 

Act (Bombaj Act V of 1878 ), cannot be eoniined to 
mmely poisonous: tbe v;ord must be taken bj be nse 
which would include the edects pro<lut‘cd hy wiiiue. 

Emwirob V, JAMsmrx 0 . Cama 

' ' ■ ' &*f ^P*'^-->iy-~Mmoranitum of Am>uhilL,A, 

• ; . 1 . ®“^vi i ■?, ! “ !* sBarehoWer to, vote bv pm v ilonoiHi- 

bimselt ^i4 bj^ eorsbiMreboIdeb, aitd wliove wikics' hwo n ' 
oontract feWto/t tom 4M:othe^ 'parties,' tLu all {hi rl 

asto,tto8Sei;eM0of'ttot-b^mA'lMionowo^^ ^ 


‘‘oFyo II:! of the 
aeiL’niu* 'U'Lihb i,. 
Urine { rticjn 


nPoay AldotVl 
dive mr!iT«iro.b 
pi^pnkr 




mMEUAh IKBIX, 


Art.k^lo n5 0 ? tlie Aiiicios of Association of the Hcniljay ijvinnah Trading 
Chn’pora.tion, Limited, provided as follows: person shall bo appointed or 

have jinilioritv to act as a prosy who is not a sliarclioidcr in the Company.’’ 

ile/i/, ibai ilie above article irnposocl two essential conditions, r/:., tdiat tlio 
proxy should l<o ti slnirehohkr at the date of his appointment and also at the 
date vrhen lie acted. 

By a power-of-altoniey dated 14 tli October j ISSl, some of the shareliolders in 
tliCi aljovd Company anihorissed and appointed ecrtain spec ihecl persons "kind all 
persons who at any time clnriip^ the contiimance of these powers- of -attorney 
rmi,y bo portimrs in the linn of .Messrs. VvLillace <% Co., of Bombay, lunvever 

iiiiit ilrm miiy be eonsiitnted.«».. uvA in the absence from Bombay ”ol* all 

the said jk;*ivons then tlio porsor, cr person .s for the time being Iiokling tlio 
• procnniiion of: the said firm, managing the said hasines.^ jointlj’ and each of 
Aicm sevuraily to vote as proxy for iliem at lueelings of the alujve CoinpaiJ\o 
Or. ilfC -Oi h ^hliirch, !<t8ib M ibeeenie a slmroholder in the Oompaiu, and on 
the April, 188h lie began to naxiuige tlio Imsincss oi Wallace & Go., 
helding iis priH, uimio.i. rmVer^tlu* ee'ovo power he voted as proxy at uieethigs 
of lint Company lie Id in iB03 for Urn purpose of allerlBg the Memoraiuliixu of 
AseOciaCum/ 

JZfhA tluat, not having been a sharolioMor at the date of his appoinimont as 
rc<|iiired by artiek* fi3, he had licit been Talidly appointed a proxy. 

It is not; fieeytsary that the actual name of tho person appointed to be proxy 
fdyaald appeu* in the |>ro:\yy paper. It suJTiees if he k designated by a descrip- 
tioji wiiiCi li.'oes id.4 identify at the date of appointment 

I a //af of hLi Bom:: ay Bni.uAu Tbapino CoBponiTioN, 

LlAiiTRim.. ... ... (U)d2) 27 Bom. lid 

t of Assoei' a iioH' Ael (ACIT of IbBo), P and 10-— 
Afipm/ *0/ G/‘dc?\pas.'i(jd under i/ic Aet — Aj^fldeatmt Jor Itmcio a]>2}eal — 

Hi'xt of pi'oHnhtn/ .snficku.n/ or snhdconlial (jnesiluu — OaA& oiJmnvke Jd for 
Froceditro Codo cf 1882, r<vv. 504, 595 and 647 — Pnky 

C/fi/oir//— ibxn//ir«?"*- Frocedare* 

Sac PiavY Coirxcin ... ... ... *♦. 415 

Cil!^yBAldr"-*Jfai7?ro// Com/kniy ^^Caeriarfe of ijoodn’--‘Forw>a4iQU of eontraet-^ 
./ib*/r.v (*/* ,/br enrmpm'ini of goods-- Re -boohing of goook dfior 

ar/ 7 Wfj? a/ ()A{pfol\i§.jiuaoiihi^--Insimctw7is to station master do rod)O0h»2 The 
ridics c.l* a Ihuhvay Company prescribed certaky procedure for the booking 
oC gnodii 111 aceordonce with those rnlas coriain goods wore booked frotir 
IVir'hinopoly to Ihigalkot. The plaintiif requested A, tho 'goods ckrk and 
stoiioii master iit/IFoigI (on defendants’ Eidiway), to Two tlid goods re-hooked 
I’rotn ildgnlkol to aocl for this purpose handed him the railway; receipt 

w'itli a wVitlou appfioafcimi, w'hieli, 'hoiA^OTor, avas not in the form of consignment 
iiHod by the CompaBY. A accordingly sent a sorvico telegram ^ to . tho 'station 
niiisior at Bdgalkr>t asking him to re-hook tlio goods, Tho^ station master there 
ilid iH'it te-hook tho goods and they were delivered wt Bdgalkoi The plamtih: 

Hued tho I'taiiway Cbmipany for damages for non-delivery at Hotgi 


till! goods from Brigalkoi to llotgC' .the more fact tMthe plain tiff got A, the 
statmri inasler at lioigl to send a ser?icb'ielegram toBagalkot did not coiistitiito 
jfc imisttaet to biml the iJompaim 'j ’ . ^ y' 

Mauuiwun Shidat.v tf. mvfw^r^s SIlmAifcrA/BAmwAY , . ^ 

CoBTAST ».* ' A.;';;, y_. y *«* ,(1902)' 27 Bo|h, 


lini 
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cox VETANi^l^-^7a7 ^/;— Slemp Act (IF of 1S90), I, arl,'i, 23, 2i~- 
jF^-^:Af^U'/ivr hj a {IcUos' unthorbing pa^me-nt io hits cycilitorof 'nionnt dtfy: to 
^du’ (/' o/o.'‘) h>j tf third j)cpsyn* 

AS^?f3 Stamp , 

COSTS fjT—Cknl Frorcdrrc Cade (AA XIV oflSS^), 

.s'te A. iva Cdhep (Utd tlaughiep — Snit for donniger for hreaeh of 

A Pai\si fn.tlkoi* and datigliter (plaintifFs 1 and 2) sued foV 
ii^> I(i,lM)0 aa^ ilaniagos for tlic defen clan t’s broach of liis promise to marry ijie 
ciirti.^'Dtor (idahnin* 2}. Tho defomdant alleged Unit tlie suit was really a srafc. for 
the Doncljfc fiitlier, vSio sniight to inakcinoiie .7 out; of his daughter’s l'>otroilinl : 
lira he (ilv All her) was an undischarged insolvent and not in a position to pay 
ros=s h- a-: Inst the suit, ^ and tliat the soeond plaintifE (the daughter) had no uro- 
periy in Inuui. Tho clofentlaut took out a siiimnons under section 380 of tlio Civil 
rroeeilnre Code, requiring the plaintiifs to give security for costs. The Court 
(»i‘deiTMi Unit se^'iinty ior costs should be given. 




■■■;■■■: 
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sonB 'were concerned ilie deposit was made hr tlio c'eceasod, ^ 

estate. HA\dng' immkecltlie iiirlsdictioD of the Co iri 1\y iiicaiis/Ji tii.iu 
ilio applicant could not be allowed to say that 11 lo statomont 'was ineoj rert ui 'f. ■. 
no letters of admiiiistratioa -were necessary. 

Collector OP AHMED^BAD'y- S aychand .»« — n.;'0- ) “d7 

COUST SAXiE,-~-dz6Ci«io-?^ piirehaser--ps 
fcndens to a purchaser at an execution sale. 

See Lis pekdens -*• 

(JBIMIHAL PBOCEDUBE CODE (ACT V OF 1808), sel.. l^r.-Jhnal[ C P -a. : - 

Mffjistrar of S}nall Cause Court — Sanction co j')rosccnlc(jrit^^!^^:> *'// -y \ 

Eevooation of sanctioU'—Chief Judge canpvolce it asa oft^ ^ ^ 

of Small Cause Court io revohe the sanction— Free idenc^i Smcdl Ciiuf C m.tj/ < J)'f 
(XFo/1882), 85.] The Register of tlie Court of Small Car. r.:s rairimriiv, 

under section 195, clause (]) {a), of the Criminal Pracedttfe;;C?oa:e^(AcC^ 
to giant a sanction for the prosecution of an offeime under sectioirvlbi,:flf^ 

Penal Code (Act XLV ox 1860} as the public officer coBcerned. 

It is competent to the Chief Judge of the Court of Small Causes, C.:e 

Registrar is by law subordiinte, acting as a public servant, to revoke ilie sMicii.tii 
granted by the Begistrar. But it cannot be rovolced by die Smail C'ausc i'- red. 
composed of one or more Judges. 

In the matter of Goyeiidha mis Meghj’I . »* ... ' (1 90d) 2 7 IJcr. ii , 


mmsed persem^^'U^^^ of discharge set aside, hg Ugh Voort ard irrr’i 

that accused he arrested and committed for trial at ike ^'icssunis ;;/7/o (don't 

Practice — Irocedure — Sufficient ground fur commiltittg j'‘r ri ' 

Jurisdlcihn — Itevisiojial jurisdiction of High Vourl—Crhnhuti j ruid>>c tdj 
(Act V of lS9S)y secs. ii2d) 4-39 — 2f residency JiL'igistriilt, 

Sec Jurisdiction 

— — gg:EeS. ' d ■ 'IN'X* " ' ' 2bJr« 

Ntimher of charges — Sarne tninsactlon-i} The fact tlmt ofbmoe- tivo j'omiJVftitrd at 
diffierent times does not necessarily show tliat they ma;v' 'u.d b: Si ) d a jo 

fail within section 235 of tlie Criminal Procedure Ceffi (,\.*: V' oi' 1-^'. dj. ^ 
occasions maybe ditlerenfc, but there may bo a coiUtiniity arela comhi-.ii't y pur'* 
pose. Therealandsubstanlia-ltest bj" which to Jei'orr, line wic-tlLf •* r.il oi'd et'i - 
are so connected as to form the same traiisac lion depends on wliotlfor they an ‘t 
related to one another in point of purpose, or as can.^p rjui i ‘a*vt, t,-. yriu.'it’sb 
and subsidiary acts, as to constitute one -contirmous actk'in 

^ The accused was tried at one trial for three oilenc u > : i 1) 'br lu’ ehc: ii. id'- i f 'i 
. sion on the 9th October, 1902, certain stencil pki'^^ri au' flic •rusrpH.’e - i’ f- ’iUib-i’b.ib,f!!:.j’' 
Hnbbock &, Co.’s 'trade-mark on two kegs of paint (seelioiAhbti oi’ ilu? ] iid}:(,h Ccf^i'd 
Code), ( 2 ) for having, on or about the ft'h October, ?S'dd< ',12 kx*::/"? ot’ [•a.isiS r/; 
yvhiclra counterfeit: trade-mark wais affixed (raider reetioii m;8u of r«,E'r;ti 

Code), and ^(S) for having in his pdssessioii fci* sale oit lir uboui- ■’he l-lb. ikoo'ih.viy 
1902, certain kegs , of paint,; purporting : to bo llubbockb pahtb iKivliir' a 
trade-inaidt (under section 486). He was coiivicicfl luuf Kepuiafely feitb'i.eui i -i' 
such offences. ' He appealed, couteiiding that the trhij was iliegal/iisF-auieh {o, br 
Bad been charged at. one tiial with oilences ivhieh wesv iis'rfc emmerXvd tugeil'u/r h* dy 
db form the saaho:kimsactian,nnd^^ ^eeion 235 (l|of iluyCriiyifial FrocwJisre ikiue 

disi&sing ;ile ailpeaij lhat ih^ mit illrg;iL TlieJv \y;t« n r-'iiiiJ 

anunity and alsb:a'OOhtimntj:of|hirpa^.%'iii ihepoKsasHion and k“ 

sioii of fio^wpiim tluffr 










du‘m of /l.sso6'i 
under the A< 
Civil Troc.edA 
•^^-Oixse other 
Bee Pri\ 

DEFAMATION 

to he sued* 


See Ji'jiiRDiCTXON 


See Civil Prooeduse Code 


See Eyidejsce Act 


See AEortg AGE 


Lanplord anb Ten, 


Marriage 


rejeeted as evi&M, 'dot Ijolng writti 

A cliarge Si nneK^^f^ftyds/cIpaitT'l. 
raised in tlio plead, ibg¥' or W 












g-emeral ihbex, 


UH*b it was //'*/( 

0 !i tiioir j>;‘enorai detiiul in 
claiii^iitor) v/iW ontlihal ti> ’ 
eniitlatl hi any cvmit ta i 
ILui Sanoa Sidu k 
BVID ipiCK ACT (I OF U7 

J/nt 

l*\hhAd (I/Jo/'IS 
(if iiniv,i‘‘ist?red iiuratii 
ot tlio niiray’ibtured 

^.Ilchh tlint regidmtion ia at i)R\su constructivo iiorlae and clio doatrme of con- 
srniciivo nolnj^ t*amiotJ)e so exteadod as to (amnMinix^gisterod docimionts uiitiir 
wliicii t?io liold<n's oi registared dociiments derive title. 

’Vlio doieiii'knis iortlier relied on tlajir being in actual possession. 

ru''Se,‘'n<iii riramiiiis to not to of sncb title as tbe poreor. In possession may liave,, 

,rii! aviy^ntlnr p, rs >!! v/ba takes a loortgag? oi npon, or iHiidiasos. 

loinAOVoable propeiiy evltlwat luscertfuning the neiaro of t••k>"‘cIaiin ol: ihe parsijn 
hi posso'isious d‘jOs fto ai bis o.vn risk. 

TliC geiiend coasonKnf! of opinion of all the E-tgli Conris in India is that possav- 
iioji, is ai a very eogeiit evidence of notice which a pureluwr cannot with 
salVfy dfsr-'g.'ud, and that section bo of the Ilcg-istTaiion Act (III of 1877) docs 
not dt» rtvay wiili the erioei of notice In iltvour cd’ the registration to which vwki-k 
ii givc.'S prcfcaDce. 

i’*eci! on hij of the Evidcucc Act (I of lS7d) admits a prestimp- 
iioii of riy‘ gmnihii.fHV.s of tlu' docunmiis inirporting to he th irtj' years old, if 
pro 1 J!C<kl from piyperciihiody proved to have lied a legitimate origin orifin 

the hgitimacy of c.liidi the cjrc’uii4:inccs of the case render probable* It is not 
necc'^^.ary' iliui ilee iKnimants siicJl be ion ml In the host and must proper pLeo of 
licfKwi. 1 Itc seef ionim*.ists only on a satisfamory uccount of iho origin of the 
enslcnl^') and no’, on the liishny of Ik oonlinnaiice. 

ih / */* - tVei i’Ct lkl Vi the Evidence Aet ivn'jiures that a doenmont must 

!io prn«lneed frenn fhe iwop.'r enskuly. 

iSiPUirroiXti (h)Vh^n *.* (1903) 27 Bonn 452 

’115 115 — Void lease’^^Mallfi'eiiiioH — Aogm-* 

i‘veoo,c ’—f h#/Yn;oV/rrcf/ irt etddenve-'^MegkirtUkoi did {III of 

1^77}^ and 

li.\;Ni)L0ia'< Axo IkxAyT ... ..*515 

MX i hJin' 10 X-^/)Cfnve tf i^wohiton^ df for monep^ 7 ih*eenHou 

/kr wuinep-fA’f ro«n-'“J//ne 4 #ur«/ of deorvefor dmoiuIioB of pariMrsiiip-^CunF, 

i*AiTfi»»v. iirh (:i:rv of mm), ms. 

A>e thiYSF, riiocEoirnK C,odk . ^ .*w _ ^ 556 

ii) dhtiuf came 'Udip a dei*/m skoAd mi he e-^ccukd^DfUe of 
ik aid of e.n’toilmH-^LmiStdkm AnidZiF o/1677i sAk If mf 
1 70 OirJi Code (XJFo/ IS82), 248* 

*>'c Linir.Vinoy Act ’ , ' ../ * ***- 'd 522 

KXIh'n’PMdX SAliK — if }iA Mmlndee m pfoporip sAd at 

ere ih^ooedurc Ouipj (Aet XfFo/,lB82), -eecs,' 816, 817.] A 
fieerv'f mm woHgege directed I hat ihcmvliok of-lvo 'tothor^ Biort- ^ r 

' gc.gt'd Imi.m Aiowhi be Hold, The prockinatkh sWed abo tlmt the. Wiole 


.ofeiidauts conld not found nnv sncli allogaticm 
iigs thfit:tlie plaintiifs.' (the ‘widow and her 
bvand on an issiso ^‘-whether the plainluTs ravr 
ilenaneo or marriage expense^.'’ 

r. AvESJfABAi . . ■ ... ( 1002 ) 27 ;:Bpm.: 

f), SIX’. 90—D&(0(/oicHtsthMp f/ea7^3 coper cm- 

» '-J^CijidPtdhOiip-CuusirccIh'e 'iioife— ]\},\kekdon — IPffisird- 
77% m'J, 17 iffui 50.] registered document eouiainod aVcchnl 
.ees, and a qiiostion lav^ing aiisen as to whether tho recital 
iiicuuihnuiecs amounted to notice, 
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interest in tlie liotise was to be sold. The sale took place and the pkintiif fho 
purchaser. By a mistake, however, on the part of tlie ofUcer in charge of the sale, 
the memorandnm of sale, the certificate of sale, and the receipt ot possession pas'^od 
by the plaintiif omitted to mention the names of four of the In’others innl in’iniieoas- 
ly stated that the interest only of one of them had boon sold. The deieiobui: 
subserpiently obtained a money decree against soino of the other hrodirrs anl, in 
oxectition, sold their interest in the house, purchased it himself ;uul took possessh-m 
of a part oi the house. The plaintUf, thereupon, brought this suit to ejeci: iiim. 
The lower Appellare Court dismissed the suit, holding tliat in ejecliiiunt tlie plaiTilii): 
was bound to give strict proof of his title and that the cortinlrke of sale wa'-. con- 
elusive evidence of the property which had been purchased by liini, fki !i 2 }piail, 

Hc/d, reversing the decree of the lower Court, that the plain Hlf wias cniiiL"'! I’o a 
decree. The certificate of sale was not conclusive as to the property uhkh l«a< 1 f k\‘!i 
purchased by the plaintiff. The property oifereclior sale and bid for l)y Ida) fhiint llT 
was the property ordered to be sold and proclaiiaed for sab. Vtdiat vbs sold iu the 
2 >lainiilf was the interest mentioned iu the Court’s order and proclamatmii, and 
that property became, absolute by the order vrhieli cjurirmed the s;do. 

E^LVAisff tJ. HiiiACHAFD ... (lOOJT) 27 Bom. 

EXlhjIJTOB*--TFi7ij — Fi'^ohate—Prohate granite d to i^cym of rhp. c.i'CtvV/ro'S -E. ? n'.-f '.v 
idlio fiave not jiYoved mag oallfoY inventorg and a>'coJ ni J POi<i vyi 'udh'p > \ 
g^yoved and are managing the edatet] One Ardeshir 11, 'Divcflun v. i'diah:;- 
ant of Bombay, died in ^1900. By his will lie appointed his with Ms oblast .son 
and two other popsons, of whom tlie applicant was^’une, to be Ids excemori;, hh; wvE 
and eddest son being uainod as managing exeentore. Jn 11301 tlie tn-o I r tor ap|sH.yd 
for probate. The other two exceuWs, tiiough called on to join In the appreubrnn 
did not do so. The Court granted probate to the wife and 'the sou, amrre^viv/i 
leave to the other executors to apply. No application was, Iiowcvcr. rayh^ by thi'u:. 
In 19i}3 tuG applicant called upon the manag'ing exocutiU's for 'in i'lTCutiU'V anad a.'’*' 
count of the deceased’s estate. The applicant had no be]a?fli'ial iiitorost in tlte eslabn 
It was contended for the managing executous ihr: tiie anDhia;n''t 1 nn "ni 


jjtia, mat; me applicant, w’as entitiocl to an inveniorv and aeroiiut. Tha i/rds tb i 
under section 179 of the Indian Succession Act fXVjf LSdS) tiu tmmorLv''id* tb 
dmcased vested in the applicant a.s executor oE tho n-i]], mnl tinjt lie mi'Mt'ri- ^.n'’ 
time apply for probate, gave him an interest suifieieut to justify hL/a])hkeatif>!ir' ' 
JpjiJAjs'CfiR E. DrvKCHA Bai Kvkibsi ,,, (j f}d]) 

FEiiUDULBNT CONVJSYANCE—S^Et one ered/tor i!c irsnA .f?/s 
nrd agadg;ny?/Eeredi<or--’Eran,9f,o-ofPro/?e^^^ r .W'} -« 7, , ’ ' 

of the word '' Creditor ''---S' kvkde 13 EUz!, e. o.J At nV 

Transfer of Property Act (IV of 1882), a ereiitor iiiav v.n U\ yd rnb'V -fi. ^ 
executed by his debtor by which he (the creditor) !h dofr.mdrd, defergi ^ sr d ^ ^ 
although he has not obtaiiiej a deeivefor the Jolit in respect nf vhedi h ■ -i ■ v '-r •• 
But such a creditor can onh- sue on behalf of hhinsclf ami al! crf'iiiciv.’ ” 
IsHVAB TiMAPPA IIegdE «. DevAE VpsKAPP.i ... (jn- lej jj'j,. I 

— ^ — -^Trantfcr o/Trii/.ve/y (/ J ' i - v. ■ 

Trmrferio mio ereda^-Good jaU!,.] Ono rivr.uuii Jvn^v-rii die 1 ii, -f i.m N,-:. 
nidebted to sev«-al CKditow. ImmcHliatuly after his'tlee.ili Iiil.-a/i-.f Ii'.i 

propiy toMotiGelaji, oneof Imcwditors.' On ihe llili .\iuni.t, le.',;,' ■.n’Vii,,".- 
,,f', cTOuitoT, Jaitha Xiijfeiji. obtained Isttcra <.£ adininistvation toth.' tj* jl. . 

de«6f ®«. as' sneh wlmniistriiter, sold the propci-n* to rhu sen of" Gw'irmi i -'.i.' .J.' 

■ fho_ latte hayings died^. ;Subse^^^^^ uhi..iu«i u w-m.v d.v,..,; 

apinsli thh estate and suedip.Pstebhsh their right to attach the pr., f v,’ alt,,/ m . 

ISfeS}. Tlie,loFcrA»l to..;q<)ur| 1, chi that the' p.irchase w,;,) far i,0r-r ami ) , 

there was no eyideBte ttf It dismissed ffiv salt, (hi scemd iinpw!. 
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xjin 


lU:\i\'n-^Ah vaip. 

* ^ ‘ i it t li ]'5 O' 01 (.j’ ^ i; iltK* tl j*-> to 00 ‘ ol 

t‘mn\ 'I’no *0!ly tines.!*. n wns wjieiiko.’ ilu iMitsaclH); 
n o'ool fjnii in sinoli rnsos is whether tlio tntnsfer L 
ifonioiit iojlte gnisitor. On llu? lintlinwg of tho low 
liiss ejjse it wfts inteiulcd tJmt tlie j^rantee should havi 
Xii\iiA 2?. Mi(nl:^TIIxx0 . 

1» i i. ^'''-‘'.Dotior 7iOi ifi iuit -plu^^^cd iii i7osi 

^‘faie—Ht7ynifferfj ilietfifi chspiifimUH 

o/ dhcretiou 

£ rmiith '—ihvj'et .O'/e, — JIhidic- Ijliu* 

S'le Hindi: Lxw 


hifaMaiimi' {:o-}7i-ahied' in 


y if Siak, 


iii‘.oi ih)i::irr 577 — 

Vo* d^lJnd^oY rale of tha iln^k Ounri Mul'.'s oil npnlieai 

sed;ic)n;|h^ of 1877j sliould he lo,' ' 

and not by petitiurn 

Gin.i TAji-Nopiu ' ' ^ '0 

iilN U’lf iiA'I'i {^^i:r^'-'(dhh!i*irh77ii Gunnell e-h~~Cnptim nnol 

/osy-ivhv/ nd'*p/inp of tin Uidn^nl mi /.oXo/ hi 

'f ro ,/ r« iY ^iifo'o'o/ A ciLsfoni nllo- y 1 to' wd.si in liie H 

1 iinfi.e S', so i ..me li J *arn.das |n"-'>Mbiiiu,c adoptiun was lud-I to ho not p 

^ A i!h-; ilvr i.t Oiaf esisto died in 1887, leaving n; wh'low and a son, 

-uSSp lietwe-ni !ift(‘en nii-l sixteen years of ago' and luiiuarried. In 181 
fnioidni 11 ‘'i.jn 1t> her iuisband. 

iVpD'pdaii' dK:M.vI<i|>rm!i was valid* 

if was eoni ended that t1u> a-h^ption w.ar invalM on the ground iha 
'•^n luiil siirvayj i:is hu.lmr and lived (o att.-dm eeremoidsi'r eomnetciic 
lerals kaow hoiriu. that he was a minor sind imraorrhul when lie'dunL 

Ilclf, Uiatna t] 1 ■ycmMt|:)(^m*d t.o he no fixed ago, .at whieli a Him 
! I'o iiavsatmiiJO'i oernnoruai c^rmpetoneo, and as thorn was no 
r wolltut ibo nm lurL or was tmited as iiavin»** aihined rndh mi 

otjjYn;t;i<m wws jsoimoish . , ' , ■; 

' a AH:rny:;ijAi A l;kiJIjT,A^^ : ' ^ . "...'■■'(tOi 

f ;<yeL’ eeide'^M nf ‘iohem du^nded 

h^maifmi: pihf, iHfe in/wM made pfiee mar^idie^-^UmkaMf d 
, her io rmsefindi 

. d lie rniiisHivia^^^iji a tvill madi adMv ''an. ;‘alkgett\»/fe , niarr’ 
nn'n'.y,)!! 0.1 file iiihn wiie, so far , as Ifcgoosj, Ini 'flem of Gyidenc^'^ 
nrirnage Jnwu'g taken ^ p;aee ; ’ hul its; cogenny , mnsfc"’'d©p 3 ncl 'oii' lyhef 
eii;:f!i.:'.la!‘it'n,*s ei iho tnaiTiago maclo it' natural tliat ''-tlie wife s'H'ould he 
Itfsshiiiid's ii-r4aii;uiuai;v boniitj and ImprokildetJiaU'ie fdibuhi hav^ 
ne-pmiil till her Icgahdght to u:ninietmne 0 . In this am it was'Mf that i 
oi ihe imirrioge nnnlo It not unMkoly that the iestatnf .wonkl hal 
' laUkir ifoar^e. , . ‘ v:: 'v,y : ',;X' ,1 7.'' ‘'■'d:’ d'''v'' ^d .,/;;,d;;' ,w- 

:', J A diN-vfe ef the wilh^ wiflttea i:yh;i person - 

_ I iirnhluisg hsfmlar evitlenecyto that afforded by ithov ivyi, ivss hold to: b# .rig! 
> wjeidiHl a.:? v\:iikniciy i^yi Ijoing a writto slii-temoni.bj tho testate* . 'i d ! i 


ions iniilor 
.0 by .niolion 
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A cliaY^e of iinclxastity as disoiiiitnng a widow tAioainfeiiaiico must bcsj)e<'irii*;‘11r 
raised in the pleadings oi* issues. Whore lliere wai no *rvo-n>ieBl‘ of, rsr ir'-n.e^as !■» 
Hiicli undiastity, it w’as held that the defendants conhl rot foTin-d any s .ol) alley-i- 
tU-ii ou their general denial in tho pleadings tliat the plaintifl's (the whiow a-jd her 
danghter) were erditlod to lualntonaiico, and on an issue whether ilio pUntirih 
are entitled iii any event to maintenance or marriege expenses.” 

Hajti Saboo Sidick: Ayeshabai ... (191 ;l) 27 Bonn 4Bi 

HINDU LAW — mf in 2->osse,9SWii-^IJonee not 2^hrfecl in i^o^u'esaiou'-- 
Gift of an undivided share — Stranger to the gift dispidirg ifs i'oUdity — AJrti\''>e 
possessiorh — Zimitation— Misjoinder of parties — Flain tiffs discretion as to add A 
tion of parties — Fractice — Frocedure.] The plaiiitilFs father and iinelos nnr? 
mouibers of a joint Hindu family, but in 1870 they separated and p;;rtiik':ud ;!:e 
fainiW property with the exception of certain land, "wliieh was kepi joint anti w: s 
applied to the maintenance of their mother during her liietiine. It riavainai in 
tic possession of tho plaintiff s father, who was the cklo.st of the fauiih . T! e 
mother (lied in 1877, but the land still remained joint and continued i.n iho 
possession of the plaintiff’s father* On IStli November, 1877, the plaintiffs 
undos M and J b;/ a registered deed gave to their nephevf, the plaintiib th.^ii' 
undivided shares in this land. They were not, as already stated, in posH05>ion aid 
thoydidnot deliver possession of their shares io the pilniiitilf ci^io any one m’i 
his hehaif. The plaintiffs father (tlieir (jo-sharor) was in possessiiui and Ir‘ con- 
tinued in posse.ssion after the gift was made. The plaintiil' was at ih;V iiinc, ord, 
until 1S02, a .minor and ^lived with his father as a member of a johw bi ;,ily, t 
the 1st Januaiy, 1887, his father mortgaged the whole o£ the hind to tlio ;o'i*oic;.. 
defendant, Avho at once entered into possession. Subsequently i he iaud>n!g.,\’ 
to this morfghge was sold in cxeculiou of a decree against tlie pLiiidiffs fji.b.’; 
and was purchased by one Xirpashankar Uancblior. In 1892 tlu plaintiil: atiaiiu •! 
his majority and on tho 2iid 'January, 1899, he tiled this suit against; his .balk r 
(defendant 1) and his father’s mortgagee (defendant 2) to I’ocover the lautl whiN: 
hud been given to^ him on the 15th November, 1877. Kirpashankar wiw not 
made a party to this suit. The lower Omirt rejocfecl the plaintifi’s chdm on tlw 
ground that the^ gift to the plaintiff by hi and J of tlieir uiidividcil shares cd: 
hind not in their jiossession, and of which the jdaiiiilti' w.-is nut put into 
sioii, was invalid. They also held that Kirpashankar should havo been apafiy 
and tlmt tho plaintiffs claini was barred by limitation, hmm ch us thi morigag ‘j 
had held adverse possession since Ist January, 1887, /.c., nioi’C flian tnelvc 
On appeal to the High Court, 

Heidj (reversing the decree of the .lower (Joiirt) that— 

(1) The gift to the plaintiff in 1877 was valid. Tho domnv, In rrl‘!,,in?d:r 
thoir claim to their undivided shares, had done all that \ ..s h jfr i b ' 
and bv the ^registered deed of gift had done all that they cu\!,l 
posses.si(m of the falheiMvas practically the only met le In winch I'hc* -bdlnlr. v.hc 
wUiS then an infaiif, could accept or oxercLso ]K)srerNsi"Ui, 7’hf d' u 5*. .nuv* 

. objocted and niade no attempt to revoke their gift. "inX dlvlMoii ' 

, as the' whole oi: 'the land was In, the posses.sio]i, of the ' 

k / fr, ' ^ shares were, undivided did not rericicr the '■nil i*wAK'ih 

Kim was not a gift by members of an imdlvidod familv to mi Mur/id j' , , a', 
y; Fmmtmgndm w, Mmmn:abm- ((1875) Id Ti JL C, 'll p. 

pempns who were not members of an undivided iirnuhmc fdntMA w A'l 
having ptemusly separaM Mb fetlier) to tim lUnihl a mm; Jmr 0 ! tmt Uv 
,, ooparc^nann. ^No iiiwry lo TahkUe the alkmalihim luir ivJ tli' ■ 

■ any ot}QWbp,aid,oi;.c0uMol)Jf.eL ■ ' , ■ uh, 1. 

limitaiirm. fiw immM'V di,! 


* ^ ' ’■ 
1 y *'‘C” . 
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nuwv was not a necess^y party, The plaintiff was not 
elaiinaiit to i lie land. If lie citooses to Itwe the 
inso bouwn Inui and tlic auetion-pnreliaser to fniuro 
Ills own .nsk. Ho was domutm ////V, 

... ... ... (1902) 27 Bom. 

>p—Pi{rtws~Joiut SiHdiifmiUy~I>aH)iers~~Ci)»afei>- 
tm~JSait mihe mmu of the oicner ofthefirm-Amtmh 
Code {Act Xn ofUi\2), see. 27. 


••• ... ... (lyca) 

•tl auHi—Fa(iii'nit!. grcat-gmndj'atHf 
'V!itlt!ts in tliQ BoKibiiy Prj>if]onev, tliu i 
proposltiia is biititled to snccoati in in 


wn] rnder tiio Hindu Law as p.t 
iif tlw putoroal gToiicudilier of iho 
to the p;itoi*n:ii aunt. 

0.\x£Sii i\ WAcani 

1 1 CM hH 'FA /b/ injiakiit.ii ■ 

J i i An i d 3ij ' . I lU ( fh'HU hi^j . 
io Loii7 VAiff v:himid llnd ppolvr 

Sin V 

iJfriMiV'KAOHX’r At;T, HOAll 

■ hitiv(A OmeiAnjv uj 
w/it'dn’i* idu',! '’uA’i'sL 
\ Jr (/A 

^m7Aiiwn j^nhlk* prdh 
Ad 

" " " r>roi‘ ^ 


BA Y Cl'i'Y fBOAf BAA; AGT I? OP imsy^-Zcffh- 

\ (ifkiiigk Conrtio 

^ivi. (/„/ 18111 und . 

ti.Jhgk edabikkfii 

H hid diJtniA rdade arf Ad'^J^j/nsdieiiori. ^ 

4Vri!- JduiiwiC"i:io.¥ ' 

IX A'Y p hjf fmslmtt—BigUof 'Mmmge- 

Itiitd Ii/J,wtii rj'm’Ag—i'lM'iit' tA«i- /?»<*» alllage ?B(m imparHhh—iiMaof 

.sAHtchdkiih^Ciisinhn ' ' ^ 

• ' '■... ' ." 

JMHAN (-OlIAOEBsi AClS, 1801 4N», KW^j'at'isdkUoB — Improeemoit Att 
{ n,>,U,o,t Alt l\oj ipm~~Z<gisMive mwers tfamrim ofBomhuym CoImU, 
j Ki /» betmti vf /hg/ti etirf. io imi^idcr ii/nMer uUm mm—SnbonJimte Lmhhtl 
tnec • .jeeiitvmoj Am V<mTk~Laii4 AeqaLAtimh Act {l of W.\idQ,imtions of 
i'Anf, Hnj!, i-unt-ln p-mnr U dkmtk.i?rTHlmtii eJctb/Med hi 




m 







.fj.'V'i 't, 'M.',',, 
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l-HSmSGIlOTH—Tetiipwar'y injuwtion to 
8maU Causes C<mrt-CivU jn^ 
•493 — Specific Belief Act {,1 of 18(()i^ 
in Iho HigE Court to recover damages t 
an interlocutory injunction restraining 
filed bv the defendant against the plan 
of the same contract until the hearing c 


BomhiV District Munieipai Aet {Bombay ^ev -J-y- ’U 

JJcmeLx^Suitfor injunction restrainMicj leeu ^lu,! .“iiwiit V 

loitkout first proceeding uMer sec, 8b,J liit bu£>.L un,, .l u i p j 

e^iuntoseitioiikdauBePS) ofthe 

liiOlh a notice of demand upon the plamtift ior hoino-ta.. >'> Ip; 

piaiLdiff, instead of proceeding under section 86 ot tac Aet> nisti.uteJ .i t| - 

I’ivii Court for an injunction to restrain the Municipality from ram'iv. j^ ..le 
lonsoXix from him. 'rhe loiver Courts rejected the claim on the ground that, as 
tiio plaintiff had omitted to appeal to a Magistrate under section Eio ot th« A,-., 
li’iH Buife was premature. 

Held, that section 86 was permissive merely, an il that it ilid iiotiiiakc il 
ncrimbent in every case upon a party coraphiining of an _ illegal levy of a tax Iw 
a Municipality to appeal against the action oi the Municipaiity to it 
before .suing in a Civil Court. But 

Eeld, also (confirming the decree), tiiat the injnuctiui prayod for in this «isi> 

could not be granted* By section 56 of the Specdltc , Belief, .. Aidi;;, ail, .itijiiiieiioii, 
cannot be granted where efficacious relief can bo obtained by _ any other ustial 
3 iioio of proceeding. Section 86 of Bonibay Act III of iiMd gave a ihaur 
to the piaintifl:, but instead of resorting to it he filed this suit hviui irijiiiictioii. 
It was discretionary for a Court to grant an iajuntnioii andthai diseretiOT] umsi- 
bo exercised judicially with extreme caution and only in very 
was not a case of that kind. 

ChutoaIi V, Surat Oiti Muhicipality (Ifftibi ih-nn 

in/'tmci'ion againd Seereirfpg qf gS7fd>e/ur hp/i'a 
injunction when not to be granted — N'otice of suit — Civil (Jiufc bbi,f 

Xi F (jf 1882), sec. 424 — jurisdkimi. 

8m JvMSMcTim •** *»* •*#* 

IFSO.BrE:^f ACT (Stat. ll ax» 12 YicT.* e. 21), skcs- 47 axo f/m/.r 

see, 50 a crimmai ojfenee — Charge^ must heJ^ramJ s'lstain ih,0'i"irfdo4 aod 

seMene'e — -Opposing found s uf hr shjf'A iri iimr 

InsoivenlH ivere found guilty ot;i, 

- of the Indian Ihablvdnt;'' 'Act' of ivilMly 'proveiit’a!^ or piupiaHv wiilib^ddfiur tin* 
'prodiiet!onA/pFpmHiaiiy;fapto rekting to tlioir ufiaiju and to tliwe 

, io li crlmfotf onsi ■*: i' 

‘ ,1'k ‘ n’h-nnA?A(r:iCrv‘, ' 


as tlioy Yt-sulfotl in iiii|)rw)n|ueh;iV aiiiybiito^l 



GISEBAIi IKBIX 


fririlior (f< »iiiavin 
Jill eriij)iiial ciis' r> it is ne 
eoiivicl a tounilatian tW 
tlie orckr for ioipriiioiijnc'iit ivas 

^SecHoii 47 of fclie Insolrei 
o! opposition to a debtor s c 
before thu bearing’. 

Lr SE "VAZLAimms .. 


Kvjxirfe Vmi Sandan (1844) I PJxillips 44 5\ 
ssary that tljeiv should be a cliai^^Oj a lliidi 
tlie ser.ieiioe ” : and that as there v.*as ji 
v:rongly made* 

it Act provides the Biaolu'iierv by vrliich the 
discharge iiiay be inquired into and prcoi’sely 


]X.STA.,i:.li,EX,r---r- 


dvi re — hi of 

of imerduo indififMiii.),~Wahe}\ 

Si:V LlMrTATiON Ai'T 

ikj ihdti oj ike — Idck(tii^\ 

h'm Vo}CniXV7 Ai7 


a iiioficr raie hr 


lSl*VAlhST-^Pck(^ Aei {IX >f 1 

pnj hi^hdikchiv-^Jjdvnxd ui'ii i 


v( frk ihhi--l} ki'U 

iJeoP; tifor rer, c/ rf />' 

ki ko}>,iJ ,'Pe.{ idtikl 

i((f ///'V/tS-- Tt'dinfii' iif Pro/^cr/^ Al'i 


Ai'e >iVu;Tt:a< 


in'trf'thl 
lie alfeimi «-ii iitni: 
arid wlwu the |a*in 

l)||OKI)lR.«i 


in an ax;eount, interest CfUinot 
..-Interest,-. is'-biit ' ,aii '/aeecssdfiA: 
-..along.; with' it.;, , ■ - :.^;.y:.‘^ 

(f903)' 

11, AldAC* I'^lilAX'-^^^AhlkM^ Aet Ari V ff sctfs* 3 (0),, 

X\f inirtxieating ” as tiseum section 3, elanse 0, o! the Ikmibay 
b..U'i A«i \,bor)d,M.y Aei Y of 1^7S) canBot be eoniiaeil to its dor I yailvo moan in. i 
j«lv [iwsoymisi I he Woi\l rmmt be tahon to be used in its popular saise, which 
y j,tHdu do- till} edisdrs irnMliieOil b^^^ , ' 4 ' 

A dA,H-sBt7i C, 'iXnw ' ... ' ; ' (190:4) ^*7 Xhmi* 

'rf H 0 If CJ I A, I'll! af chifr^^s^'^Samil ImiisaetlQU* ' ' 

Ba' Ctir^iXAh ihif’Xiumiii?- Cope' ,. 'f *«•''- ..7 ; 

bAAIILV- lA^dhiP qfhiiuinMmtmdi^ iuiiiAn,'>^lMfn\4' i>f 

knAfifikmh fhioied h respeM if Job A pmmncf h§ summrfHBB^ 

iffihm fjkjifmhi fibay-^QoMi 'AdiVM # 4ST0), . w. . 19 If mu! 


irk; — 71/ mhniliUK] 
ibai are baiTol by litnltniioi! 
pai i;. hirreil iho accessury fal 
Taj? ^ Bavapak 


flpllill 

Sli 
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JOINT lAMILY— Zaw^ Joint Ilhuhi 

JPower of manager to refer a dupute to arhliraitoti — i>j/ 
the award, , 

See Hinbxt Law 

JtlBIS DICTION— EemwwaZ Jurisdiction of High Coi&rl--Cffniidid 

Code (Ad F of 1898), secs. 423, 4>m~Fresidc»a^ g^‘TT Tlhlf-{‘dkP 

accused versmv v,nder sec. of Criminal Froceauiv Coae Uf'fJ '» 

Order of discharge set aside hg High Court and o;;'derf.aacy.a. 

arrested and committed for trial at the -Sessions of the Jiigfi , n j.. , 

Froecdure-Sufficient ground for commiUlng for IriaL r;hai^ t n.v: k.ls 

4:i9 and 423 of the Criminal Procedure Code, the Hjgli Coiiit 
set aside an order of discharge i}assed by a Presjdeney .Aiag;StraU/. it sinai 
preliminary be necessary, and to direct that a person 3 riiprop\;rj.y a..scouagc»a .t.i 
oifence be arrested and forthwith committed for trial. 

The fact, that by section 439 of the Procedure Code (Act \ 

the High Court in its revisional jurisdiction irny exercise alMho py^u-rs 

to it as a Court of Appeal (by section 423), except (seo paragiri pii I) ^ t ho^^p^owev oi 

converting a finding of acquittal .into one ot coiivietion, seen’.h to lo i jo 

conclusion that all. other powers not expressly oxcinued may Co e.v .e ".it -q 41 , 

High Court as a Court of lie vision. 

The words in section 209 of the Criinmal Procedure^ (bde 
for committing” mean, not_suflh;ient ground for ecmvirling, hit rei'er to n eao;* ’u 
v/hich the evidence is sulTicient to put the accused on Ids ‘*vad '^‘hcu a 

arises when credible witnesses make statements wliicli, Induuydi 7io:M yrnduui 
conviction. It. is not necessary that the luagisirate shi)n]d sfuidy hitiHellf iitliy iit 
tho guilt of the accused before making a commit uu'ut. It i;-. Isis (laly^ to oumndi 
when the evidence for the prosecution is siilliciciifc 10 niakc out ’? ,/hco’ 

against the accused, and he exercises a wrong discraiion if lio jiikes iip^n Iflmscif 
to discharge an accused in tho face of evidence widen m‘ghi, justify 0 c-niviftiom 

F.mpehoe m Yarjivakdas »o .*« •** (IdMh ib’ Bom. 


gsmimi 


Cause Court — lugisirar 
io i/rosecute granted hg ^Registrar — Ilcvocoiio: 
'fevoho it as a 2 ^nhliG officer — Jurisdklum of /: 
sanction — Freskhneg Small Caune Courts Act 
Frocedure Code (Fr^’I898), sec. 19o. 

See Bmahi. Cause ;Goubt ' * 


— H>ift.(nmt‘!on- In Oouermuent Me.'yjJ.idioh-^-h t '“.v/ tf /tjf-;,. 

' Pdjfof to he smd — Governor mul Members of DriueiL, I' ;/ ly? d,. 

^ — 'Government servemtsy flowers of Government X/ /odfeyi’ /•> b'. liChv'so d c'y 

emsMrcd---IJlseot}erif'--Fmudege’~^F'r(Vikgcd tlovimo ni-' tfirkl lu... ,d'e/or,f 
ahokdelg fmvUeged — MoiieeofsuiC vkat is sitfieu: /‘'r-n'-' ''-‘i;, 

A' J'F 0/1882), 6 ‘Cc‘.!s\ 416 a>7cl42hj T.ho pkintih wi; 1 ibi/'ir Idepiut” 
ijollector.of .Poona and such exorcised magisiertiil f»ul ravtnum ivAc i iii *, 
the Secretary of Blaio for India in'GotuwlI iVr deiVamitlon. Tiie alnyvX <Ivib/n'e« 
tion was' contained'' ill t a Ilekdntlon . of the Jhmby ilovrrfinswit '.kihh i;h^:t:!;|i 
KoYember^ IS^p, 'wliich jifter- reciting the Huhhuee of eei i :dn no t ff hieh litid 
been laid bafdre Llovorpnieiitt of ik'* fitw^ 

digS^osodJ'w those -aiKl' of ; the yuxplaiu'ithn tcinlrrhl by ilt.o ifiV' 

Governof ill CponeilM, hojiie.4o the Wiiehitiyn f|ji‘' phuniul li/nl luS'ii tifidd(v 
of miseondnjl're%ctiBg/^a?oty biyljg repiiitailon for liotirAv and lr» 

The gantitties iiiillktad in, of llur i'aU iid':^v4:r , 

diicb The ilwi'the mk wa'» 'swt tenifttiiiiiifldeb , 
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(4.) eohiplalikHl of by the piojiutiil* being an offieial coiamimi- 

oaiUHi i'if)f;oluteiy pi’ivilogyiL Iti eonld not bo pnt in evidence ot* produced In 
in;el inj a<^t)iidajy uvkioneo of it conid be given. In respect of such oillcia! 
et>iHun.i!i ieiili ms 'ISO allegil ion of inalicc is allowed and no proof of jnalice takes 
tlu^ priviieA.. ^ No ai-diouj tlierehm*, could be based on any libel, however 
ii'iSiliuoiH, cnc.tfdn, d ill the Kosoliilion. 

if- ifN ‘‘Oil toiiiUfd lor the dtianchinr. lliut the noiice of aciion given by the 
fdaiipib 'UTidci* *ection 421 of the ^ Civil J-Vocediire Code (Act XI V of 188r^) was 
hi^nlih^yiA, luuMunea ;..h 11. did not alkge nudice, while in his plaint tlia plaintiff 
rlurgfsi n.aHce tliv officers of Uuvenimenl who wore parties to tlie issue of 

the Itcso'Uthti.u 

///duh liiat tiie ncitifit was snllioumt. Bin.h a noiico is suilleierit if it snbslan- 
tnliik It'S ill informing the parties concerned gonerallj" of iiie naluro 

o!' Ilruudi intended lo bo rde*!. 

ff i\L drii,-Vfu Shciunwii-Y of State fob Ijs3DfA**.(19u2) 37 Bom. 189 

d rU is 1 1 ' ! i ‘T I C rC*"' Ihff Ah miAil AH {Bom. AH of lS9S)--Zfffishtw& of 

1 fvufioA* f'l of High €omi io oonmAet mkHfier 

A>'f } lihiA ' ' ■' Sifiy,Hihofi' LAgiHtimr$*ir€rcaiion ofmw Courk — LumlA^mdtkm 
jH{i of OonHcil^ ^AcU^ 1861 oud qf poUrgo 

Jf/fi GtHr!\\' goozp ia ^TAhnntd cAaMis/tedhg JnmwemcMi AH not a 

^ n<o hfurg emml hg m*rovm*-‘Whaid(fmhi)itmk<m i- 

* Ari^^^Chd Piho'Aiinro Vikii) (del X/F* of 1883), to. 434 — ogaind --b 
of pitio iuJdnoUon whmi not to M gmnitd-^Noiite of suit J] 

In the yi%r I bhd oerfaiii iinprovcments wore projected in the City of Bombay, and ' ' 
ftfs Af h\jalled tbo Chy’' of Bombay Improtemont Act, 1898, was'passed, giving to a 
Boutnl ifvnabj cosietilhiol Ovuiain povets ’\flth a view to:eany these iniprovolnduts 
hi hi effect. '' ‘ ' 

fbri fbv ffuth uf Soplombor, lObff/ihehe VfiiM piiMished iir the Bamktg GovoPn^ 
rnfAff kfr.Hio a defUratlon purpiffcing to bo in pursnanco of, the Act, stating that 
th'o KlnvAtiMv o! Binih^ty in Comteii had sanctioned a-stteot achmna made by the 
ffViiAcos Coi’A'bii I III f Hwmicmt olHhb City of AiombajMruder the provisions of the 
Act (that lAtiug tlio wtyle of the Board theraby constituted),' and that certain laiidB, 
jiif'hidiiig tlu'iH? In were ** neOtlcd to hO negdred bj the said Trustees for the . ,, i > 

^ litirpwttid epinuing the bM »kcc4^ scheme^’ ‘wam roc^iiired lor ;p..|iihlfc A; 

luirpW* / , _ ^ I ' ' ' , 


GEHEBAL IHDIX, 





The pkiutii? received notices from the Special Oolleeior (deruiichint^^J) staliiu 
that cortain premises therein mentioned were about to be* talapi up by ipoverui 
under x\ct I of ISlPt (Land Acquisition Ad), and that the said prope riles wt-ro to 
be acquired tinder the said Act. The notice did not pui*])orfc to Lie issued uiuhr 
the City of Bombay Improvement Trust Act. 


' MMy as the Improvement Act did not prescribe that the notice should ho 
expressed to be under that Act, there was no omission of a forniaiitj clircctetl 
the Act, and that the plaintiff had not been shown to have been in any way misled 
or damnihed by what ^yas at most a misdescription. 

One of the Special Collectors, having made an award of the c.ornponsathjii to he 
allowed, gave notice to the plaintiffs to hand over possession. _ d'he plaint-illH l.lrm:" 
upon commenced this suit against the Secretary of >State for India in Gouncil nn<l 
the Trustees for the Improvement of the City of Bombay. The Special Collector 
was subsequently added as a party. 


It was contended by the plaintiifs that the Improvement Trust Act n’’as aUnt 
vires of the Bombay Legislature. 


Meld) that the Governor of Bombay in Oouiicil is a siiboL’dimLte L?g!siiitai\v 
so that the High Court has the right, and is charged whh tlie dutys of tlccidiiig 
judicially whether the iinpugnod legislation is witiiin the scope of us aisihcfrlty. 


Held, further, that the Act was not ultra mjrs in that it aiUMidcd (»i‘ 
the Land Acquisition Act so far only as it aiiected a particular cr'rpororlo.a iii a 
particular locality. The reference to the ‘‘ province ” in secikui 5 oiMlie Jhdhui 
Councils Act, 1892, is merely for the purpose of deli ning t lie limits of logLIativc 
operation and in no way imposes the condition that all legislation sliould idTeci tlio 
whole of that area. 


Qiterj / : Whether the Land Acquisition Act is am ended or repealed hy the 
Improvement Act, having regard to the fact that the Board of Trastt?!!,*: is iiot a 
company -within the meaning of the foinicr Act, wliiio the conipcnsallun is 
payable out of the public revenues or out of any fund controlled or mauagod b\' a 
focal authority. 


It was further contended that the Improveniont Act did not comply wi/li tfiy 
provisions of the Indian Councils Act, 1861, in tiiat it w'as not i?i fact Uiu 

peace and good government of the Presidency. 


Ilcldf that the High Court had no jurisdiction to discuss the polic}’' tii tlio Awt^ 

It was further contended that the Act wns vitiated in fcliat It mvdbfl 'd 
Court and thereby interfered with the functions ainl jia’isidclion of tho Higli 


As to this it wM JieU (1) that the tribunal crerded hy Lie Ar: u'* t:; n\A o C) nrt 
: andwvas therefore fxee from the control aiiclsiiporvision i.>t..tlh:iAlr4d. Umi'P .■tvvvitfrti... 
where an appeal wiis sanctioned by its President; (l^) tlu-i th'f liJ.pwvt'.iaeur A*‘l 
could not confer on the High Court jnrisdictiwi U (mierUlu ripp^aL'i iVum irtrh 
a tribunal; (3) that the whole Act was not vitiaivLI uit^vAv h\ this didVd, In ilte 


prastUdbod maehmerj for ascertaining tlio wmpi p-irmblc : 'L aiinivim* 

the principle of the Oolonia! Laws Aeti 1865, to tlto impryvcijiifmt Ac;,' ihc pnA f- 
sions for taking possession are not .void. 


/It^was conteMed Oii behalf of I the Bautibuy of Bific ihaf,, hhxhvy rig.iAl 
section 4|ls of the Civil Frpcedtire^Cod^ ilia ailt wuh not L 

CIS ho notice had beau gtven^ . - ^ ’ 


J&W that- isyiy;elronmsfe(,i; .of this'oiwj ii« aijawidn /oiihJ (w 
ag»psfc'thaSwokiry,<>f-Stel^o,:8iiaih0roiomX suit imi not muiutVw.il.iu ttithonl 
wte. : ; 


' * ^ I u ' 'ijr “L ]) i I ' ''*11 

■'“"■.-.'l,, ,‘-11 ^ . 1 1 1 ' 

A , A ’ L ‘ t \ ’' ' ' 1 A I 

i/.-'iK.’t-K.v-i'i « ' iV 


il^i 

ti 



OEKEEAL INDEX. 


Ills not a ease in wiueh an pa-ii*^, injunction sliould 
■ (Courts Bliouli. il’ poiJBiblej always r(?qtiire notice, however 


miiT' of; :ST;AT£:' India 


I? t’l'o /////' tu — lu'idmmiMe e‘i^lden€e'--CrlMmai 

FroiV^Inre i'Oi'/it {F (f ISlH}^ ,^'!-’c\»\'4lS3 4i?3 (2). 


'SiVM-rdiiijj dp- 
nof n, 

'^TixinfY LU'ifhvidi 


!*!1 iiitejitl-jn oftitcjmy/tomdttcrs of pinmc 
iM aceused-^SMsions- ,.■' 't;,- 


K, IP ^T'-*** Seiiieu'^eid Act (lyjoh jlcl I of 1880), f^eo* 8 — Khotl-nhhat lamU— 
SiUhtdtul ^ (/.'/?*< r—VV/tf / — Omthptondp t€viardfi-—licnts payable hif otlicr h'oanls in 
ifiwuiio o/(diivemeof< dii li ifw liboi — Landhipf, and ten€Lntd\ iViiere in a kljotl 
villa, i?c the .Seitlemeni Olileei* kis determined the share of thal with regard to the 
«H*cu|Miu»v teiianelesi and ilia ianiints otlier than the occupancy tenants do not 
lo hold tlu'ir laiids on aiiy terms agreed upon between the Khot and them- 
mWi% mdxknmdA i'in-i eniifcled, under section 8 of the Ivhoti Sodlement Act 
(fbmu -Act J uf 1880), te p,iy rent to the Khot at the same rates as are paid by 
«ircn|imvy Iciinn!.*-* 

l(KiMi!s%n*A ICr-jJiA? (1002) 27 Bonn 71 

ioiXIhlddfU) TEXAX ^? SelHement Ael{Bom. Ael I 

A'M% iai?ih*^SeiikmeHt OjfletT-~'TlmX-^Oeeupmop tenants’^ 

pivjidda by tk/r I’ feiiiiuts in ahence ff*\ifjri:cm 0 nt mik the Iiimt, 

A'iv K'lh'it »». *0 ' ^71 

** hoMm^ omr •^Assent qf Im dlml^^ 
f4Adi'd^^J\n\Tmi afisr i\qdrii ufUmt^Tmmferayf Apt {tf of 

J IChj The iiefeiulant heid n share of a khoti vElnge from the plaintiff tinder 
ji kulail%at dated SOth June, 180ib for a period of iiv# years* This suit was filed - 
lo vmnif from him the rent due nmlor it for the years 1898, 1809, and 1900, Ho ' 
liKtaded Umi the kabuldyat had expired on SOth Jniie, 1895, and that siibs0^iiently 
to Ibat date he held poKscfsfi.idn not of the plaintilFs sharO'as his.ienant, but of the 
wSiiilv viikge m managing Khot, awl tlmt,- therefore, the plaIntiS was not entitled, 

' tfi jvnt. from hiub bat was entitled merely to, Ms (the plamtitk) shafe of the' 

'i proiitf of the village. Ft appaatiA, howeveiv .that thohg)^ the habulayat had , 

vexinrinl in Jiinib l8*Jd, the plaintiff in 1897 .had' sued, the r'&femlaEt for the rent 
diw wiikt A for tli(? four yoars 1B0S-180I to i80d4B97 and had obtained a deprei * h-i 










Mali 



GENEiUL INDEX. 


Eeldi that the decree in that suit was an acljudloa.th)ii thab ilic dormuluit 
contiinied in possession after the date of the expiry of tlui ha])nliLyai a;^ tciiaut 
from year to 5^ear and was liable to payment of rent for tlm years tiien sued for, 
and that he would he liable to the rent now sued for iinlci-s he imivcd that after 
the decree in the suit of 1897 be gave such notice to the piaiatiif as had in fact 
terminated the tenancy, and unless he put the phriutiO: in the vray, if lie desired 
it, of acting on that notice by receiving from the defcnJaiit as managing K'hot 
^?hat the plaintiB: would be entitled to receive it the tenancy by surferanco laid 
continiifecL 


BaI(A,ti Ba0H0kath V , Eamchanbjja 




It wof; c.ontendol tliat tlio actual of tlio Collector was ratified by Govornment by 
their IJesoiutioii In;), 51*03 (i^]xliib'j.t 100) whicli however was subseqneiit to the 
app.»inimerit of ihc Collector under Act XX of 1864 whereby the guardianship of 

(Jovonimeiit hiul dtiteriiiiiiod» 

Iff hi (per Bajiy, J.), that there can be no ratification by a person who at the 
iiiuo ot die rttiliralioa could r.ot h.-ivo done the act himself oven though ho had the 
|H:nve,r to do it,» wlien the oingiiial act imauthorisod by him was done* 

I he chdeiidant contendei that he liad been in possession as of right and that his 
possession ^ was ^ flioretbre adverse and liad continued for over twelve years, that 
tne dideiHlant iiecame a ^ permanent tenant under the plaintiffs guimliaiij the 
i -olkvio! ; that the piahdiil had not repudiated the act of his guardian within 
tluyoyinrs^aCtor lie attained mvajoriiy and consequently that in any view of the 
ease lus ohiiiri was tiiHodKirred, 

^ well ^t\<t:ildishe<i that there can be adverse possession of a limited 

mtyresi irj. prop.-rty as wJl as of the ihdi title as owner. As it ai>peared that the 
didiu)U!i.iit; agroud to g'.) into possession under rules, w’hicli would give him a 
permutK’ni leunnoy and that he had ever since he went into possession claimed to 

I El as a permanent tonant, lio had tlierofore since 1831 and 1884 been in adverse 
pcissttis^ioji a periaanent tenant. 

Ihiiif fiirtheia tluit as the phiiniilf had not brought tho suit within three years- 
Of: attaining Ills iriaiorlty, tlm defondant had obfained by adverse possession-a 


riglit to licdi tho lands as agaiiLst the plaintiff as a perinanent tenant. 

/Vi* IJidt/Zi /v-'Tlie authorities show" that a tenant in India is not precluded by 
an adiiiissioti of teufiKC)' from shoeing tliat the nature of the tenancy asserted by 
ipui to I he knnwledgeof the kuullord has been for the period preseribed by the 
.biuiit.itjou -let jv\) dfftto adverse to the right to evict either at will or on notice 

given. 

A inaTSifo>»! asMU’d on by the tonaiit to the knowledge of the person representing 
the InndjordV interests oi: a right inconsistent with that claimed by the landlord 
to treat him as u tenimt-A-wUi or from year io year would be a disclaimer of 
tlie lOiidhiriV iiiic : rii'hi^i y. Moat (I88l).» 10 Ch. Div., 73d| relied on, 

A^limdlo7<,i merely by receiving rent cannot preserve his right to other claims 
fOfitiriuyusly doniiMi by the temant. 

Tlse fjon, iird. >vti£di assertion anti enjoyment are not challeugod does not change 
tlfiif a-lvtii’Me elr.iracter wlnm once tho necessity for chaibngiug it has arison*, 

it vcH'itcndunl tliat the iiiiregiska’ed leases even though they roquirod regis- 
trudon could sfuH be looked to for the prirpose of <ase 0 rtaiii}ng what was in tib 
cent cif the parties ' , ^ ; 

i>Vd (per Batty, A) : ‘'tol doeiiment inadiiiisMble' tinder ' section # (of the 
liegktratdoii AelJ ** could iidt, l^think# be used as 'evidence of clolivery of posses- 
sioii/^ But Hceli'lg tiuit tho Legislature has Etdvisedly rejeetod in the more recent 
Act t|«) whiclunaflo eWh tmregistered doonments absolutely incapable of 

Infill g rocchvad in evidence at all and has ,vcry gualrdedly stated the purposfks for 
they slw.ll not be received, I think/'iri the absence of aiithoiity to the 
fwntrary, «.a up registered doeiiuient itoadniisBible'' for the' purpose of /affecting 
iiiiniovoj!,)!iV prapt^riiy or of any tninsaetion' affecting iminolmole property tnay. yet 
hv\ luaked to, not in.Aanf way 4as iimting a title, Or as showng a transactioii that 
allVeivd, the properly, kit'merbly m containing a clear and- exhaustive statement of 
! bf3 mlvi‘r>5« pfs.ssciiHion whlcIi was set up by a*’person whose daims^ were admittedly 
IlmiAHl to', the onumoivded in swih clocnmenL ' ''k' ' ' f . '/ 

!fa'i3i:yBfcs LAUKStmui % Ilaa'srjt A, ; ;V '■ (1603) 27ipn|, 31 A,/ 

B ^ m ‘d 'f 
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LEASE— % managerSuit hy suhsegmnt manager to reeo^er ilie properiy^ 
LtmUation Act (XV 0 / 1877), scL II, arts, lUandAU-^Timplc propeHih 
Manager — Trustee^ ± j. s: j 

Bee LiMiTATioiT Act 

LEGISLATIVE POWEES of Governor of Bomhapm CovMciL jurlsdicHon of Min 
Court to consider whether ultra vimStdjordinafe Leqislat'are^ Crecytiou of isi 
Cowts^ ' 

Bee Jtjbisbictiok ... ... 

LETTEES OF ADMINISTEATION-P.cia^c duty-Zetters of adminhtralio 

pro 2 >en^ passing hy sunhot'shqi—Jpphimtioiigl 

OoxjBT Eees Act 

LETTEES patent, 1865, ci. IS—Adeti Courts Act (Bom. Act 11 of lSe4)-Biu 
Tri ■^^f^—Transfor of suit to the High t'ourt—Foic, 

of tlie Eesident at Aden, as eonsiitntod I.v xVc 
il or J.ob4, IS snDiect to tlie simeriiitenflpn^ft n-}- +, 1 >a 7 T;n 4 > t> i ‘P* i 


jjr . . w f liijt mm wizmerWr 

the report-^-Proieetion.] The Mmimt, ii ChM 
y to a request from his superior for u report (W to 
3 granted an additional license for arun-^, nuule in 
rtain imputations defamatorj of the plaintiff, and 
iH aiionld issue to the plaintiff, 

^la be caneellod. In an action of libei against tin 


jma, tnat tne aerendant was not liable as his ... ^ x i v 

privilege. Ji was the duty of tiJ deKnt 

abont persons asking for and holdiuo- licenses for nrm. ni.iu-e reprirts 

complained of was made by him in the dischar..e oA 'miblic duK- 

to his superior officer. The mere fact thlthhldLL F , i n ^ *’*'■*’ % 

for the pii.vpose of getting the plaintiff’s liceiist^ ^'•^'^niniuuicatioH 

officer bad never asked bis opinion about the "ron -nilstint’ * 

destroy the privilege, in the absence of .anv .satisfaetorv ori k.’,. ff *i 

was actuated by malice, or that the oninion ovn.«i-,!i **"“ *^*‘'‘*’ f!>“‘b'lond;ini 

honestly formed. ^ expressed, oven it orrone.ms, wna not 

NAB.iSIMHA ». BxIWANI „ . 

— S7 Hwab, 

™?S K'AS &.?•'" " 

Bpeeife Belief Act (I c>f 187/), .«! 4 /-) it 1 V ct “f '* "f*’* 

of 1863 empowers the Commissioner of Pol/o in n , , 

public convorauccs and provides that he mav 'in I ?■’. ’ i -* hr 

abysuchlicense^for .any ebnveSoe wlSb • 1*' 

found or otberwiso.unlit for tJie wnvcyawo of the miw'^ '> ‘ V'’' 

■ (be'. CainmiBsiouet is .'bound' td esefc .1 i t *'* 

; is not an abs<^ln|B dfjo, birf'-one which fs to bo ovowd .,!*! ,*^¥'**<'**“'1 

! - abqtiaiffted with', the. to ho lieLv liiriiiwlf 

wbettar , 





GBOTSBAL mmx, 


Wl’i'u it .\]>])oared that the Coniiiiif^sioiier of Police had approved of a certain 
pali,.;rnol:yiot<a*ia as a public coo-veyance in Bombay and refused to license 
vjcfcorias winch did not conform to that pattern, 

■SefMhat ln illegal, aivl under section 45 of the 

Specikc iieliet Act (I of 1877) he was ordered to issue the licenses asked for. 

Per Mmseii^ J’.y-Under mile 577 of the High d 
under socftion 45 of the Specific Holief Act (I of 1877) 
and not bj’' petition. 

O'Eii. Ta,ta Hooba ... ■ 

LIS'n’rAT,[()M'--“^4«f rem ptmemoB—IUndti Laio — 

Dome not plmetl -m ^Mmessio'H'^G if t of an Mudivided 
disputing its mlliltg. 

See IIiKiw Law ... 

is mdltnted when plaint presenied- 
vitnfdy danvped — Dejlueimj siihscpmnthj -p'^id — Lim\ 

«jt5, Frocediire Cid&{Aet XlV of 1882-), se 

Bamd item-^Intermt m>t allowed on Uwetl item of 
inw prpsentiHi ori the LJ-th September, 1900, with an 
- delmmt stamp duty was paid on. the 18th September, li 


'Stranger to the gift 


In m account, iuti?rest cannot be allowed on items that are barred by limitation. 
Interest is but an accessory, and wlicn tlie principal is barred, tho aecessorv falls 

along with it. 

1 ?. Taba Savaban ... ... ,..(1902) 27 Bom, B:30 

,LIMITATK)N' ACT (XV OP 1877), sen. 11, A.TiT. dl^SpeciflG Belief Act (I 
of 3:) — IJjnd — Sait to the bond (ulj^zdfied void — Limitation*] 

Artick 9L schedule 11, of the Limitation Act (XV of 1877), applies to a suit 
brought under section 39 of the Bpeciiic Belief Act (I of 1877) to have a bond 
udjudgccl void aiifl to have it delivered up and caiiceiled 

Baxatbam i\ liUMiBmn ^ ,■ ...(1903) 27 Bom. 560d 

IL AiiT. liS-'-Adoption'TD^daradwiiiB^ ' ' ' 

Ike mhpUon D BnfMOledge^Di^dkdif adoptdr--''-I)atefrom which limita- 

B atbpl'od X oil the I7th March 1391. On the ifiOtli March, 1897, >, 

B dioil. 'Ili6 plain tills filed thw on tho 14th April,! 1899? for a 'declaration 

that Bie adoptdcai of H w ' ' ' ' , , ^ ' 

f/#M,tlwtthosint not having bean brought within: six years from tho_ 'ITth ■ 
Miirch# 1891, the date on whioh ihe plaiiitif came to kitdw ,ol the adoption?’ was .,'! ' 
Jbfimici iindof iirtiole 118 of sehcdiils II to' 'the Limitation Aet (XV of 1877) j’ ■*„ , .i 
and that the fact that B died within six years of the date .nf the suit, could hot 
prwftt the 1 m of Ilinitatiop, ’■ ; y*)) 

; IlA'ttCHAHB'RA XaBATAF - *.(1903) 27 Bom. 614 

IT, ABfi. ISO? 

{I'of LS 72 ), mm* llo' mid >Xdd\lll %fASp), m. ' ' . r 

. rind iem&--’Le'seee's ’ ' 

' mimrmpesemmd^^DkeMmeroflmidlorFfMth p ^ emetrf^£s&oj^pel'-'-Uwr&^^ ' y- 
' Umd km-^MmUdMUiy ia emdem’--^Btid^mUo^r^Aq^mpe$B04^Sudmmm^^ 
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aiHlEAL INDEX. 


possession — Tmdec, alknaiion hi/ a—Aikcpse possession— Li mi 
f/uri^ or maiiagor of a certain who, ixs' trust ee, heltl c-n'taia "twouoiI r 

belonging to the sold it for value to tlie cloi'o’iu.lau^' in lit-Jl Ju lito 
SBCcossors sued to reooTOr it, oontoading that the midor had no power to a ionate 
the trust property. ' ' 

a' barred by limitation under article 131 of the Limiia: Ion 

Act (Av ot 1877). 

DaTTAGIBI t?. DaTTATSAYI n "Ra.-.. 


on condition of semce---Almiafmb~-IjUiU^^^^^^ Whuiv tr 
alienated by the trustees and the alienees have been'ia po.’.st'-ssit)n 
more than twelve years, the suit as one for the punsose of resvorin* 

“ticle 1S4, sehedule II of iho 

(XV of 1877), 

• Sagot Bambishka p, XaJ'J IlnssEJN' ' 

— ~ ^ — _SCH. II, ,^STS. lC4ixi) 1-U— -21?, 

Alanager^Triistee— Lease hy manaf/cr~Siut bi/ svblr/a^^d vw-' 
the property -Adverse possession,] Li IS^S/one Ivrishua Sv, 
(poipetinal) lease of the land in question to the defends ni 
Jlanmanna. The lower Appellate Court held that at the rlata 
iipishna bwami was manager of the tiuaple Shrl Ihiimd?, nidra. Bove-- 
the land at that time belonged to the temple, I n 1S“. I K ri^d-na., bn' 
the then manager of the temple, sued Han in on mi (the Ies«,^h hu-eiii 
the latter pleaded Ins lease and the suit was with-huo’^^ In 
manager brought a similar suit against the defendants with a sim 
April, 1900, the present plaintiff, as manager of the temple, tiled thi 
the defendants, alleging that they were veariv tenants and that Im I 
notice to quit. He contended that his p'redecbssor, Tvrishiia Swinnh 
to alienate the property of the temple. ‘ 

Meldt tliat the suit was barred by limitation. If the orhdual ]es 

trustee for the temple oHhe land in qiie=?iion, tlion tlio d?fei.l,int",- 
^ *^¥ baiTod under niTicIe IdS. uf the ] 

fi ^ r' 1 ,,^* ^ .original lessor was a tiusioe, lie liiid, as sueh. 

SM" ^rtrsvufj'U'" SI ,&,ri,v 

MaEATAIJ. ®. ShBI EAMCHAirDEA ... 

°d ‘Under an Off, •eementv" hniorhmaoi iVo//', jr I'.i.d, , , , 

Umitatmi M{ (ZV of 1677), sei. ‘if, art. 144 , ^ fin- pill iil' idiil 
^oem a mortgage with possession of eirt-iin’ Imd Jai.',! iMiifi' 
^.e plamti* wore 1 10 danghtes arid grand.^.n oftCnbAff, 
Da Kondi first dufendant was tlio gean Jsun ar'i lu-ir id i ! 

^^oslimo).. The second and third defwidfiN iuh It „ ? 
hay denied that the plaintiiEs heing fcnialel Imd -inv rPlit dViit"! 
ley alleged, that they awsalves “had bwi In Sehif . Itt 1 '. 
^eomant.With. iJagesbao, the original iiictrigagaat ;nid tlie-.- edit, w 

\>y. MiniJat-.n.. It t«.n 


■i 


GEHERAL mmX. 


JXX 


" '’5 f-'" ’Sipon ihe knrl. Tlie mortga^'oo tlioroiipoii filed a 

rVY^l'i ikkkhan AgticuitarMs’ Relief Act 

*:r>V! ! agTOwtit before the con- 

mI , ' li't Ae-as', vvlmreby defendants L* ail I if nn leitook (o pay ojf 

« L<e^oai»e* and it. n as agreed hliai they should remain in possession of tLe^ fanil" 

, f i 'f ^'ovomba-, 188.% ur.dsr section 44 

% 1 I' l" 1 oi- the morf giigo-deht WHS paid to the iirst defend- 

htinwl .-i 'f “ ■ f'“b^ 1697. The plaiijliffs had no notice or 

ik» iViVklft' {■tTtK ^'l'rV''*'=‘y'.‘-''"ent.ioiK‘d proceedings. On 6tli October, 1897, 
! ;P ■ flt'A k the mortgage of 1800 and to recover posses- 

t 1 Vo”i'ts told that the plaintiffs were the heirs, bat 

il itftYrt rAv schedule II ohbo 

n,li n r ^ ^ '”*^'’””>‘-h .as defendants -2 and 3 had been in adverse 

possession lor more than twelve years. On appeal to the High Court, 


Pac 


Jfriif, (rovciBiiig t.iu decs'ei- of the lower Court and remanding the case) that 
tile Slut wiw 11.%. ...irred, l,io possession of the dofeiulants was not advewe io 
tU,-' j)Utui,i!is, iimsmu.di as T.liore was no notice or kno.vledge, or cireums^nce tluit 


.>,.,■>1! 1., .. T , “Oi-ioe or Kno'.vieago, or circumstance ■ 

, ' I ) . in.uco or knondodgo, ti> tlie plaiutilf.s (mortgagors) that 


the 


rle.Tyiriaitts f;os.st?ssion was iii disphicement of their rights. Thovliad no 'reason 

^ nivudcil. anti untii they had such reason tliore could 

be iii> immitj tor ilrnii to take actiom 

P. ^ £N'KAT,{?AO (1902) 27 Boni 


' A ■ /AA .®^'' ‘■™- ’ '5^-Sult u i-ecom- pos^esnon 

'>'qn*esentaiive-~I>rocediire’^ 

1' ramfim tmU {AH XI I' r/ secs, sm, 007, 58B, d. (18) a^d odh 

*SA.;CiV 1 t PliOCKOUEE CoUE 


1 


‘^Zy ^ I — liidciIme'iits-—IiiHal}neiii decree — 

JhliUiff hi ihjHtaii rj jiisiiih»iects---Suhscqiient paijrcenf and acce dance of 
m^crdc.f iiiMattiicais-^fraheK] A tlecivo obtained on the 27th Jiino^' 1887, bv 
n mor Kh, morfg.igor Jlrectod ihat the sum of Ik. 1,060 should bo 

'piiMi by yciiiiy histalnienfe of Ik. bo, the instalments to bo paid in the month of 
April UM'-uca yoiir, I r further proridecl lint, in ease of defauU being made in 
tins p.yvnieiit I)! any t\u) cunsoeiitiee instalments, the plaintili* should recover 
pt.i%s;?C'KSi6is oi titi’ ii5ori[*-agcd property, ^ The defendant did not pay in April, 1891, 
or AptiL llif! insaluicnts due in those months as ordered by the decree, 
but he p uu iJioni,a!itl they', were accepted by the plaintiif, in the months of 
11 ay, 1891, any iMey, 18112, respectively. He 'also pidd subser|utmt instalments, 
and «pJ:o Ilf) .single nisiaUnent lemaked unpaid at the date at which that 
tniiacaiakiy.^ ;>5Ueive’liiig It became due. But he again ,faiM tp 'paj' two' 
oemwnttve instalments', via., those *due, In 1896 and 1897> and ho paid nothing 
swlwei|imntjy. In duly, 181)9, the plaintilf applied for execution of the 'decree 
eordeniing that his right to cxmttion arose In, '1897 under the lermsof'tha .. ,,i 
ilu) lower Appeal Court hold that the plaintitFs right to execution hud 
'arisen in 189.3 and that his present application waS' therefore barred by ‘limitation* ' 
Oh' apfioal to the High Omirt, : 

Ihidf (by the .Full BencJi^ reversing lhe’dee'rea;af 'the lower Goxi it) that having' ' , , 
riigMi'd to I he payjnoiil:. und actoepiaucAof Instaluiehts In -this case subsequently to . ’ 

llrflO, the I’urties luul been mnittod tp- the -same position as they would have been' . ' 

111 it no drfipiit Inui thoit ocmiiivd and. That. ,on tha'subsequdut defa,ult in 1897 the . 
idaiiitilfYiugM to oxocuiionarbsq and that consequently' ',hfe application ' m 1899 

wfi» m time, ' i . A. - ” ■, ' : , ' ' 

C* /. j— T he 'true view appears t6une"to''bo;tliat, there may : •;« 

bipa failriro t;o pay puucttuilly xmdiUyadAnalMrdqiit’ decree, still the subseqtient'J 
of the parti w may 'preeltidc either' «)f them Irom- afterwards assorting 
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pnyjnerit wasnotmade regiilirly a'Kl in^Fafcisfaeiion of the oUligation umlov ihe 

1’his vio'-.v is iiol far, IF at uH, rjiriovcd from an applicatioii of the 

doctrine of estoppel, for it would be but an elaboration of it to that if each of 
the parties lias b.y bis acts intentionally caused tbe otlier to belioye" that tbe paynient 
was a regular satisfaction of tlie obligation, and the parties Imve acted on that 
belief, neither can afterwards deny tbe regularity. 

It is a fundamental proposition of law that payment and acceptance of oyerdoe 
instalments cannot by tbemselycs prove a waiver. Tbe point is 03 ie to be deter* 
mined on tbe circumstances of each case. 

Dnhooih y. Cliu^on ((1877) 2 Bom. S56) d,nd. Baity i v. SakMram ((1892) 17 
Bom. 555) commented on. 

Kashieam t;. Pandit ... ... (1902) 27 Bom. 

ACT ,(Xy OF 1877)> sen. II, abt?. 179 (5 ) — Ciiul FmeedH?^e Code 
{Act XIV of m2), 24S — Decree — Bxecuiion Notice to sko'W came wh?/ decree 

, notbe eccecuted — Date of the order — Stej^ in aid of exccuitothd Where a. notice 

a decree should not be executed is issued under section 248 of tlie 
of 18S2), the time provided for b}' article 179 (5) 
of tbe Limitation Act (XV of 1877) runs from the date of the order directing the 
same : actual service of the notice is not necessarv. 

D^modab SONAJI ■ ... , , ... {i9()S) 27 

JjIS D ENDDNS — Cov/rt'sale — Auction-imrchaser — AppIicuhUitii of flic rule of /?V 
pende7is to a purehaser at an ea'ec'itiio7i sale,'] The rule of /4’ piudens applies to 
purchasers at executiomsales. 

Byramji?^. Chunilai. ... , ... {1902) 27 Bom. 2 

MAINTENANCE — Former suit for arrears /o/’ te dljereni pi7djd---^Mesj\HUii€iia^ 
Civil Frocedure Code {Act XIF of 1882)^ sec.^n-Bwdy-^Ojntmmmf 

Eee Ems Judicata ... ... ... .,4 

— ;* ; — ; — Cutclii Memons — Marriage, evidence of—Unchastitp of mdow 

as disentitling her to maintenance. 

^ Eee HiNBir LxVW ... ... 4 

MALICIOUS SEABCH — Police ofieer searcldnc/ a home under ordars ftr arms 
under a cancelled license — Acting in ihedi.ndicnge tfdiftt/ — IJishorrstui^AvUonA 
On the 1st October, 1900, the plaiiitid applied to iiu> Disirict to rtuufw 

his existing license for arms and for the issue of an additionarikmse for fivsh 
arms. 1 he District Magistrate, howevei’, caucelled the ]daint*irs exi>ting lics’rjM'i! 
and declined to grant to him a license for fresh arms. This oiilcr wa^-. '^ent on in 
^1 • officer in charge of the police station iil the villiigc where 

^ j i lived, wdth a direction that it should be iHUuiunniisated to tlic plaiiififf 
ana that siicb arms as there might be in liis posses.>ion slirmhi he afhmliwd. The^ 
derendant aecompanial by a Punch w’ent to tho |)iaiiitiir,s hooHie coinmwi dented 
to lum the contents of tbe order passed by the liistrict AlaglsTrate iind culled upon 
him to give up the gun which he held under ilie eancelled' iiiJimse. The plidiitiilT 
produced a gun ; but tbe defendant suspecting Ihafe that net tlw cnni hi 
respect ot which tbe cancellod license hd hern granted Searched tlur plautiil’N 
hoiisei but no gun ^vas ionnd. Tbo plulntilf tlMua?i!poir'siie(i t 
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GENERAL INDEX, 


.MAl’H PROPEBT\’ — AUvnation of trust propcrln hi (pirn of a mt’ili for val ualle 

coMukration. ^ . 


See Aliunatiuk 


mmii- 


J'£i)ulu ITiTif'lu of 

to rcjp' if dispute to arhitnition — Awa^d — Minors hound by the oward. 


Arbiteation 


— adoptive motherSuit hy son to set 
asuie sff e--I undmse morie^ paid h/ vendee to mother not recoverahle from 
the .A .oindu mothin\ while her adopted son was a minor and Iiacl a ^mardian 

cd |.’iiopeit\ appuintod to him by the (Jourt) alienated some of the minor’s 
prio^erty, treating It as her own. TIva adopted son, on attaining his maioritv, 
isood to set aside the sale. ■ ; 

Ilekh that ilm imdher had no power to alienato tlie property and that the sale 
should he set aside. 


Imt as^ tim debts of* tlie mother who elaimed adversely to her son. 

KATiUT BALw’,A 2 H’''rjUt) ' ( 190 d} 2 ? Boui. 390 

.M'lSDI CTION— Jury-Sessious J iiige-^Inadmmihle evidenee-r^Crk 
mi Hill I fikudurc Code { F 0/ . 1898 ), secs. 418 , 428 ( 2 ). 

te CiTAEGE TO JUHY ... 620 

, Auru----^Sunimin(i up -^Defective Mfettlon — Cfnnhnf: l/lrnc ViJirri/iP 


re Vode [Ad VoflSm) 

See 1‘I1AEG.E TO ^ITJiY 


on mort<jage<lebi-^Whm interest ceases to 
tffr % mortgagor under sec. S'd of Transfer of Property Act (JV of 

lh^^i,}^/Mtjofmorif/agormcfMngsti^^^^ deposit when mortgagee is a minor--- 
jipimmiomd of ijmmlkm ad Hkm^'-^Transfer of Property Ad (IF of 1882) 
Ma Slcnii lOAj On the 25th October, 1893, the plaintifi passed a mortgage- 
iw 0 u to tli6 wfeiiclant, wdneh provided that in ease of redemption the niort‘'j^a^-^or 
.shoiiid pay infarest for Bie whole jq%v in which such redemption should take place* 


' ,h 


. r-s 


' 4 4 


wiiica wiis IIIO wnoie armniiit; am on tne mortgage for the then current 
year cnditig Mih October, 1899. Tlie mortgageo was then dead, and hia son and 
iiinr wjw ii minor, ant! it was therefore necessary that a guardian ad litem should 
1)0 appoisdtHl to rccoive siotke of the deposit US' required by section S8. Steps • ' ,■ 

wor^ Accordingly tAken to appoint the minor’s mother and on the 18th November, ' ' ’ 
iShlh sh^nviw duly appointed guardian ad Him* Notice was then served upon ’ ’ -i 
her tailing, on her to show mimMvhj she should not receive the deposit* The ■ ' 

iiOtlfl'e was made wiunmbk on th© 9th Seceinber, ,1899,aOn which day she refused ■ ' 
to accept the do|)08it on the ground that it did pot include the interest which 
had a«rtiocl dim for the year comineiicing 25th' October, 1899. The deposit Was ' - 
fOiwiicuitly reterped to the plaintiff Who th©n^£^, this knit for redemption.' 

T!ia Stilnmomto Jmigo mssed a decree directing Redemption on payment to/thp ‘ 
defendant of !k* 2,90C)ana also interest lor the- year, commendifg Soth 'OctoW,' ■ ‘ ' 
Ibblh' Tim Bisifict Judge Amried this decree, ’refusing- to give the additional ^ i-V'. 
iiiiere.sb holding that ‘‘ on making the deposit the pkintlf (mortgagor) had done 
'111! ihat I had to be iloiie hy him ” to enabf©4he defendant' to talce the deposit, out 
of Oimrt m pwMed byiSeclion 84 of tho Transfer of Prophrty Act (IV pf 188D 
Ami that tterefere intowt had dmofi to' rum '"’Oh, appeal to the High ComtVM, ' g: 


^ ' mi 




y ------- ijiBi 
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EeU, (re-versing the decree) that the dofondant (morfcgao’ec) was entillod iu tiio 
additional interest. The defendant (mortgagee) was a minor. It w:h ilicrefnre 
requisite that a guardian ad litem should be appoiirto<] IfOtli to reeci\-e sor\'ice id 
the notice of deposit under section 83 and to take the d<;posit out of Court. It 
could not be said that the mortgagor (})laiiiti if) had conuolettly performiHi Ids 

part until he had procured the appointment nf - guardian ac/ VUem fur the aboTo 
purpose. This was not done prior to the i^5th October, 1800 . Gunseqsienilv the 
mortgagee was entitled under the mortgage tu the interest fur the year com- 
mencing on that clay, 

pAi^BITBANa Mahabaji 

MOBTOAGE — Medemptlon — Adeerso 
obtained under agreement ^tnih 
&ion 


'■■possession as against mort 
.. . . moHgagee-—Xoiice'4a m 

Limitation Act{XVoflHll), scJi. II, (n't. IH.~-Advem 
/S'ee Abyeiise PossEssiosr ... 

~-^Tmnsfer of JPropertg Act {IV of 18Sr3), " 

mortgage-hond— Meaning of the word attested'' csia for 
the mortgagor after having received pxmi IVm a persout'I aclm 
signature,'] A mortgage-bond was sigmetl by tlie mortgigor. w; 
witnesses and was duly registered. In a siiir' for tiie irnuTa-ime 
from the evidence that none of the attesting vifnorises h-Td 
execution of the deed the mortgagor, I >ut must iiao.e atro>,t 
mortgagor’s admission of his signature. The lower Conres ijch 
sufficient under section 59 of the Transfer of Prop-jrrv .Vm (i Y , 
the mortgage was, therefore, invalid. On appeal lu the Ib'gh 0 

Held, that the attestation was siifiieient. A murt.-im-doid [ 
•ihe meaning of ^section 59 wliere the witnessos have 
the mortgagor after having received from him a, person.! 
Signature. 

Abdal Karim v. SalimiM). ( (1809) 27 Cal. 190) di.^-swuoa from 
Eamjti u. Bai Paevati 

Cwil Procedure Code {A.ciXIVoflh'-2\,s. 

of decree hy a mortgage xAihout sanction of C .v, I/.- j 

Civil Peocebuke 0oB.E 

. —Subsequent money bonds— Provision as ibe s 

(ngore redemqyiion— Clogging the eqnltg of rHchmgtion--^ d 
a mortgage, and nothing hut a movfgagd «he Yo-ar i8 >! 
iatlier inortgagocl his lands with pos.session to llw d 
r.ndm* two mortgage -deeds, and in the year i]., nIY 
; bonus to the deioiidants- deceased father., whieh corjt''’hTed a 
tao amount due on the mortgages should not be i*afd !»j svi"* 
unless that which was duo on the money bonds we,s also paic 

The plaintiff having tiled a suit to redeun the Imidw tlu* 
tiic rodemptum under the above clause. 

fl9u2} A. €. 24)— a clause winch has the effect of cIomvIj... t 
tio.n IS void: Ilart Jlahadajl \% L'alambhtd ( (18S !j if ]j 
lUntAL 'i».\ Suita JT 

on tie eqniin if mJadAiu 
qffp mortgaged properP/ sabsegirndig fa | |V ; 

imd mortgagee, to enter into a contract suhsiKiueiiih '\n iPo 

of thennortgaged property tiUlie 

IvAHhAVALAL tv AhaiUE , > '"dd 

/ic ,ml d rlivoi 


... (19-;i2) 27 Bom. 9 

A-~ So m 


Mise f 




hHW 



geseeal index. 


rBg0 

oortiiin lan.ls, alloplng t!mi; ilicy liad been mortgagad to the ancestors of the defend* 
ants iil.oiit forty-iivn years hoforo suit, d’ho defondaufa, who wore iu possession, 
(lenK'ii ill- nioi-tpige. tJio .Subordinate Judge found the mortgage proved and 
pass.;l a deeroe tor re.knuphon. On appeal the Judge reversa.! the decree and 
(Iwni sse.i tUo suit. Ho wib of opinion that the plaintiff was hound to prove a 

“ixi Glut ho 

JliUl 1 iul»w, tcMio «o. seeoDil appeal, ' ■ _ t 

//</)/ (i e.maiiding the appeal), tliat the real question was whether the defendants 
wore niortsigees ot the pr.perty in question. The plaintiff did not tie himself 
dm\n 10 a spixiiu) niortgago made .at a particular time. He was eutiticd to 

Hiirrt'Hi 1 1 Jjn | ti'<iVi>a ijial. the latja was lielcl hy the defendants as iuortG'aat>es. 

ll.iL.V4..8un-.i ... (180f)37,Boni.271 


a!(lilplAl'rt£--A;.v«;,ur/y.? of nmifage—BcatJi. of moHgagee--Eeir/> of mortmgee— 

f of Yitoyfmitje-di’ui to ont of fJto heiT,s :. j "Where property is inortf^'fged to 

a peiHHi \TI50 siibseipimHly dh-s loaviiif; t\vo or 21KW0 kdrs joliitlv entitled to his 
ihr/ioerd niodfi by th,. inongiigor tlio amount due on the mortgTiim to one 
thoye ht'ir., wilsiout loe eoneummee ol.' the rest, doeii not amount to a valid 


to the mortgagor. 
iSitAiiAW 0* fesJuaiiEAii 


(1903) 27 Horn. 292 


nm'tgage-rAuormlous moplqane— 

/ Ml , 1 / Ad {If oj Ism), see. 5S, ds. I awl d mii see. S8~JJ( Og 

Murlfhojoe.-! Jot- reeotvrg qf deU and in default of pmjmeinhy 'Mortgagors for 
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.Ml Lu'E.y lease, iiyrrsi .lequirej wider. A Mulgeni. lease is a pnreliaseiw 

kiim id I he intornst ihoroby assun?i!. r 

KmxwhJ i\ UnumA^mx ,,, ( 1903 ) 27 Bom, m 

3lt.N lC.d PA, 1*1 TV Mmtnjjal Act Amend meni Aei {Bonu Aci 
if $1 IhSIl .yiy;*. Gliam<:teT^8i4t for 

ill a stilt lor damages for Itreaeh of an executory contract, it h open to 
Ifip doltaulMii to gfmw Ihat it is not hmllng on him. iuasmuch as it is not Imidim^ 
till llio pimniili, ^ 1 ' ' 

AilMHhAsai) MtTsici,ipax 4 n’' S^iBKAXiTi (1008) 27 Bom* 618'' 

Mtmmymi ‘Ja {Bomhm^ Aei FI of' 18721^ 
i mmte, proJerHug omr .^trmi^Noiue to ' - 

of ike permisHmi ffrg-uUd hf MumemtUtiLl ■ Mdi, ' ' , 
W AUmi, dd.^(lW.tj, fP, dissontingh that uncle? t£e Bistriot 

.eiwrHcipM Afli (Bomliay Aet VT. o£l 8 FS) a Mitnicdpallij has power to rogulatei or ' ' 


l^UlWoVif ih AStMB’DAMI) lIomeiPAM¥ 


ig over private streets. 


(1902)27Bpim fel i 


'.IhMfkf' Mmkijml JpifiBomfim/ Aet III ^ 0 / ,1901% 

Mi, m hmj of , 

m mm m (Ami p&mt mitkonl fird promed\ng mder'^ UO^-^BAumHon whn . ' 

IMiif Ad The Smtat Oity ;i ' 

Bluuimimliiy section 82, cflaiisa (8), of the Bombay, District Muplelpal 

A«ti [ ,1 1 i nt Ijidl), a TIOI 1 O 0 of doiiiauc! upon the pkiutijff for house-tax due’ by him# . 
liio pkintif nisfoacl of fumeilng under section 86 of tlia, let instituted d suit in. ■ 
fli« Civil Court ter m iwpmcimi tihe-'lCWeipality from reedvering -the ■ ^ 

Iicwi^tMiix irom him. ^ Hicyiower Cteufts rejected .fhatelaim on the grmniid that, as ■ ’ '''/' 
tile |)lwptift imd hmitW to appimUo a Magistrate .mipcleyseetioii 86 of the Act* A 
hip suit WM fteiaatiire* _ ■ > - , , ' /./a!’ 

ifiiit seetloii Sd^'waa petuiksife merely, and, te 4 ’ it did not ‘make itt 
ittortiiipoftt 111 every pass tipon a party eoinpkiaimg ',of an illegal levy '-of a' tax 
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Mjmicipaliiy to appeal against tie .action of tie Mimieipality to a Magiainite bi'foro 
suing m a Civil Court But 

mid, also (confirming the deoi-oe), that the injunction prayed for in this case 
coxild iiot 00 granted. By section 56 of tLo Sjieciiic Relief Act axi injunction 
cannot be granted where efficacions relief can be obtained by any other nHiial inotio 
■«°f Section 86 of Bombay Act ITI of 190i gave a remedy totlio 

•plaintift, bnt instead of resorting to it he filed this suit for .m iujuuctiou. - It vw 
dmerotionary for a Conri to grant an injunction and that cliseretioii must ex.n- 
cised jndicially with extreme eantion and only in very clear eases. This was iw a 
case of that kind. 

ChotiIiAl SuBAr City Motioipality .00 ... '27 Bom. 

Oompamj-^Neffiigenee m eonstrmfkm of 
for dam-age to land hy causing water to floodit—ImUan Aet ^{JX uf 

1890), secs. 1A9^---Acting in excess of stixtuto^! poiccn' in iomsii'iwfhrd of 

railway — Suit for damages. ' 

Bee Railway Company ... ... ... ; 

ISTOTICE Oh SUIT, what is sufficient — Act of Biate^J uri siiaimn'^lf-fahuri Ion in 
(government Resolution- Beip^etarg of State, llahilitg <f to he sued-^aoveruor nmf 
jMemheTS of Council, llahiliiy of—O-overnmeni se'rv^nH's, 2’^o>‘''ers of i t ixerium rd 
over-^Lihalitg fo he dismissed or 

doctmsnt’--‘Offieial communicaimi ahsoltiklu privUeded—Cm! P'vQmhie' 

{Act XIV 0 / 1882, 416 and 424) '' -r n . ( f c. wf 

A%<? JtrBiuSLicTiojsr . ... -I 

— . — .. — Improvement Act {Bomhay Act JV of niik)--F(munmih m 
mpirg mused by error im— Civil Brocedure Code (Act XiV oflm^) sov h 1— 
Infunction against Secretary of Btate--^Xx pirrfe in/urUpoM 'when md io he 
granted* ' ' 

JlTBISLICTION 

PAETIES — of partics—Flaintifs disctxihn as U mUitim. offiarlm 
’-’-Fractice — Brocedure. . 

See Pbacticb *«*■■■ . ■ '' *«0 " ' 

fm%iiy--Bartners-—i\mrccn^^^ not 

BartnersMp. 

Paetnebship ... 

BARTITI0 ¥— village granted hj Pmshm'^-Bighi of hiamfi cement id* 
ympertg-^ClcmnU^^^ nlhge teas IngariiMePilighr rf smPusdim 

CmdOM.] defendant m a snit brpartiim 
. tanuly to which an wmrm village had ken granlof! hv tlio IVulvxa nini*'r t i,a 
grant acquired a right to the perpetual managenicni of iln? T;lla-*e. and elalimMl o 
this aiKl other gTomids that the viliagai was ^ . aiio, iiaimui o« 


pari if W' 


»!-, 110?'*' 0 1 I in‘ hu ue*! I ticih i''<. of 
' byynlrerafi linr^ 

! right to i«4i'mii(enn"nt 

4 it.H parr ;tiiin 7'^ " - 

162: 4 Horn. 41*1) rd'ViivI k,, 

y — i ki ri II i i'l *.« Citfo m, n rm , » 
of im: frm--’ oi 

llto pLdftlbfr mie4 ?t,'4 oiv'iter 
Ik! f-liitiiiiii; wfiifi jN’iwfe 

' hitlyr U's'1,0 Iliei'elVre I'airi'fsii'i!} 

Iljif Aj/ihdtfeifrt tfuwl luk'i 
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ihal tlio plahiiiffH fatlu 
johif; 

iHHiu co-pluififeiHs. 
add thf'in aw parties^ 

Jfeid, (r«'vors!nf4' i-lie decrt 
rarryin^^ m hmlmAs h a i 

^ 

iis rights nnd raspcmsiblo with him for its liabilities. Tiie i 
must bu piY'ivod by evidence showing that the persons alleged to 

laboiir- or skill in ” ’ ' ' 

|>r*)hts ajiu losses thereof. 

Mhf, tlMi if on ivmimd it was found that tlio plaintil's father and brother 
vfep' partmTs, the Comi onshfc to allow them to bo brought on the record, and 
i^idor section ‘2/ of the Civil Procoduro Code (Aoi XIV of 1883) the plaintiif was 

eRtillfii lo aimma. ^ 

JwvCi/v/ii.-au'’ T. Sagrirmiil X 7 Bora. -113) followed. 

V AinnAt r. 8ii\ir XunsitAE, ... 

i’.Vt.'TXBlJSJ-HP 7 P.'ocjdniv OoJe (.lei! XiT' o/ 1882; 

t ^ ^ ‘i M I’#/ jn($*i h < J/oae^ d&e ; ce uHo3 

xiiiiiCM iUi! 0 i «/* r/ eeteejhi^ d of^paHnershkh 
.hVo Civii'i Code . 

^L^ A,l*l ' y^fyfii-^In,ditime7iU’--Faikire to pm/ insiahnenfs — iMen^ii ai a 
iki* ti*Ue ilf& tyaiUnctioTi* 

Cu5rBAi’T Act 

PhA I N f '/ wlied jdahd pr-js'i'n^yed-^., 

,s him/ fd ejl c / // «i u hsc/iicutl // p a kk 

Si: V i h, V i n Fiiuc K i ir ii n Coni , , , . 

I *OL IV E (XmMm ivm o/; to grant Ikcii 

dhij I / <»/* I8d3, spc, h — of 

iSpnriik Jh'heJ .Ini (/ of I8T7), sec. iB^Pmeiice. 

Sw iMUmi'l 

FOLiCK OlAFilpA .n^wkiMg housi 
a eaifidied iiceihs*' -^Xciiuij bi ike duchetrge 
3lo!hduH^ 

^SV'is 31 Micioi g siEiiicH' 

A4 (TIT of 1S77), ^ 

(/ifngiV/iovtl dctd acoomjanbsd V)Uh pcmossiou’^ 


‘r mid brother were paitiws wUh him by reason of their 
ol a Umdn l-tiniily mul that they ought, therefore, to haro 
i her held tdiat it was too late to acaencl the plaint and to 
horetoro dismissed the suit. On second appeal 

VO and remanding the case), that although a person 
co]Jaroe.nei* in a joint family^ it does not necessarily 
oop.nvenm’s are his parte business, entitled with him 

* " The fact of partnership 

. / A be partners have 
the business and to slnire the 


(1902) 27 Bom. 157 
372-^Peoree for 
moncif decree — 


.PI tlti^ presented iimiffleientlt/ 







, " I . 'll 
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possession ot the plamtiH’s father. On 15t]i NoFornbor, 1877, the pkhitilFs 
uncles M. and J. by a registered deed gave to their nephew, the plaint liY, their 
nnoivided shares in this land. They \^'e.re not, as already stat( 3 d, in possession 
and they did not deliver po.ssession of thoir sharc?s to the plaintiff or to m\r one c?n 
his behalf. I he plaiiititfs father (their co-sharer) was in possession and ho 
con tunied in possession after the gift Avas made. The p hunt HI: was at tliat time, 
and until 1892, a minor and lived with his father as a member of a -joint family. 
On the 1st January, 1887, his father mortgaged the whole of the land to the 
second deteiidaut, who at once entered into possession. Suhseqnentlv the hind 
subject to this mortgage was sold in ex(‘CUtion of a decree against the ])lainii*fE's 
father and was purchased by one Kirpasliankar. Eanchhor. in 1892 ihet^lainuiT 
attamod his majority and on the 2nd January, 1890, ho lilctl thi.s suit a-LinV his 
father (defendant D and his father’s mortgagee (defendant 2) to recover i he land 
Avhich had been given to him on the l5tS November, 1877. Kirpashrinkar was 
not made a party to this suit. Tlie lower Court rejected tho pitdntlJf's eUhu 
on tho ground that the gift to the plain the by M. and j. of their •aiulivlded shams 
ot land nob 111^ their' possession, and of which the plaintitr Avaa not put iiilu 
possession, was invalid.^ They^also held that Kirpashanloar shonhl luw, been a 
poTny and' that the plaintiff s claim was barred l>y limitation inasmuch as 'tho 
mortgagee had held acivcrse possession since 1st January, 1867, f.e., mo^*e ilmn 
twelve years. On appeal to the High Court, 


practically the^ only mode in which tk?i pialntifl!, 
iccept or exercise^ j)ossussiom Tiio donors never 
0 revoke their gift. Ni) division was Tieimsury, 
;ho possession of the plaintiiFs fatlier. 

^ Avere undivided^ did not ivsuler tho grfi invalid. 

family ieuii o?i{vhkr as in 
It was agiftilij persona 
laiiilifr.s unefoSs having 
a.miieiiiher:.:nl7Ah^ 

3 alienalioti, nor wiis 


coparcenary. No consent was nocessarv to validate 'tin 
tiiere any on(3 who did or could object. 

(3) The pkintiltkclaimAvas not barred hr lluiitiiiom 
pass to the mortgagee until 1st- Jamiary, "iSS;, and trr's 

. January,. 1899, a.Ilowaiice be.ing.made for the .vaeatmn, was tli 

(4) iho auction -purchaser avis not a iioeessary parly ' 
bound to sue every possible claimant to the laud. )i h 
question that might arise Utwmn him and the an. Jim 
settlement,' ho did it at his own risk. He Avas ilhk /hhtv 

A(ynGE--Vo8i.nseeurii^foi'~Ciml Ptwnaitre C,>,h (.ht A 
-^AUioplaut^Sy/ather and daUff/iUr—Vuit /.t/* da/,itt„'‘ s fi 
mam/,} AhimUUrsmd diiughior (tkintiffsi I aiitl'-ii 'wi 
^magoa for tlio defendant’s breieli ofhkprt.juisvMM uiarrv tiw 

Too dofondaut adogki tlrit the suit ivas TOaliA’ a j-nilir, f.)f ' t],w 

who sought to make inonoy- out <?£ hN cbiighierk l»otirtih;a 

Imolvaiit and not in a position f o imv en 
uhd.tha| th@seeonapkmtit(fhcHtoigM fiopropmfcr in 
took oirt imddr sheikh ilbO of the Civi'l iVwahhir. 

nbttutiffis to gxiro'^urity % oostsb, f he Court ordewd ilmi 
TOgJVen*' , py- ^ ^ 


(im) 2? Ihinn im 




PErlOTJCE — Code (xiei XIV of 1882), s£Cs,dmVo^t ^>B8, cl (18) 
an4 Act (.IF of 1877), sch. IfarU to recover 

po^iessfou--'’ JJattk oj ij#e piainiiff pending suit— Legal representative — Iroced'im^ 

CiTii PjEOCEBUEE Code ... ... ... 103 

procedure Code (Act XIV of 1882), secs. S(B, 5U 

md oB*J-jpAppeai — LeafJi of joint appellant pemlmg appml’^Legal reprmn^ 
tamves of deceased appeUa^d not brought on the record — A^ypeal proceeded with 
, op :.sunmmg qf the Court io^hear ike appead 

j/<‘cm’=J In a siiiit lor partition, tlie lower Coiiii; passed a decree for ilio plaintiffs. 

1 wo <u: tlic delenu.Hjits, w]jo denied the plaintiffs’ right and claimed the properly 
JLs their covn^ iiliixl a joint iippecT.!. Ponding the appeal one of tliom died, and 
her n^presentativos wore not bronglit on the record. The surviving appellant, 
hockcvcr, proeeodod 'vvitli the appeal and. at the hearing, tlie decree of the lower 
(. ourt was reversed av.d the plalntiifs’ suit dismissed. The plaintifis filed a 
sacemd appcjil to the iiigli Court and contended that' the lower /Appellate ' 

,, might not In have _ heard d ho appeal inasmueli as it ha, d abated, or at. rdl events/, .dp;:;: 
. that Loiiifc iiiul no, power to reverse the lower Court’s decree so'far as ' it related 

\/.';/p:d0,tiie:de08as0d'a|)p«h^^^^ /.■■■..'-'■ , t/'^' ^':.':,f:'/"- ' -'.^/./'/ff'd'/:': 

Melef that, as tlio two flefoiulfitits had appealed on groimds common to them 

both, Appellate /Court/ hdd,.:poWer^'^i^^^ 

(J , of ,1877), ste*- \4I^-^\Lkerrme--^L^^^ 

'/;■'. ■/;:':.;.w;:;; /.',// ''Eediee. Act), ,'"'/. ;■■'/ '„ '-.7'' d' 

(Siat, . It . apM. HVicf., A.MffsoMd'M' 

rri-^flftnce UMier see, 50 « cnminal (iffcncc— Charge, ifc., niusv be framed to 
smkiiu mkmiior a rA sc Opposing crediUv — Grounds of opposition shmid 

he shtied iti eheur tenns.j ^Insolv(‘nts were found guilty imdor soctiou 50 of the 
Indian Jnsolvenl Act of wilfully }>revcnting or pni*posoly ivithhoiding the production 
id- ('orlain iKi})er:? relating lu iiielr ail'airs and sentenced to three months-’ imprison- 
ineiit 

iidf Idrit the iiroceodings, so iar as ihey resulted in iiuprlsonroontj amounted 
t(* ji erjiuinal cnsic 

fiitiher, f«,*lldwirjg .& pr«?*/e Van Sandan ((IBM) 1 Phillips 445), ilrit in 
all eilnmial it is necmsnry that there should he a charge, a lindiog and a 
mnivii"km, asil fomtdutiim for the sentence and that as there was no charge, 
the Older for impriftminn-'mt was wrongly made* Section 47 of the Insolvont Act 
provides the niachiowy by which tho giounds of opposition to a debtor’s discharge 
may Ih? iiii|o,ired mio and |.iixvisel3* deiinod before the hearing. 

In m VAtrDAOHms ' ... (190S) 27 Bom* 394 , 

•“***-*'~ OowwU^Jpplimiknfor hmc to apped^Gompamm 

Meoiomndmn ofAmonaUon Aci? {XII a/ iS9_5h 9 and lQ--^Apfml agaimt ■ 

ivrder^ptmmd nndtr Act ^ Tost of pecS'^ia¥ij' sM^ffithnrA/ or oJ 'SuhUmtM 

of Fmcednro Cade {dot XjV. 0f\l8B2), sms* 50f,595'«ni ' 

1147— 67ia’« idimrwm fit for appeal J} , A potation By a Company for the coidirmatinn , 

' (d , a sptiolul resolution altering the ifemomndum'pf Assooiatloh was dismissed by 
the High Court ' ’ y . / , 


' A^socitflion Act \>t Coiupaxiios Act ; (2)‘ that Ae pocniiiarj test 
(SAikA ww mf substantial ^uest to of law#/ ■ /:’'/ / ' ^ . 







lisi 


GEI^EBAii IlDEK, 


Jtehl) that; the oivlor clismissiot 
oc that term eontaincd ie sect ion 
Ilehlfdsi 

was a hi one for appeal to tlie Elin 
of section 595. 

jfleld, farther, that having rep’ari 
position of tlie Company might 
to the importance to Indiar^^ 
cleiinec], the case onght to ] 

Conncil. 

/ley, further, that the 
d rocedure Code. 

Bombay Buemaii TEADraa 

bHROP3? ,,, 

Court—Small Cau. 

{X V of 1882h 9 and SS—Det 

ojdceree hj Hm Conrt-JurhdicHoiu 
See Smale Cause Couet 

On tlin 16cJi mtoL 1S39, tJie aim of CM, 

ISJJ agajn^ BJiondu and B.aba to rocoFci- 
(ho iiim. The defence pleaded that the hr 
transactions. Whlh thh 
18J.), Dhondw (obo of the defendKnis ni tlif 

T> form of siMoific roIiVf ■>-,,■ 

i !¥: 18?' ) was &I tl ' 


r the p,;fc;tiou v-iis a dccrcv ” « itiiin 
o'Ji of the Code. 

® aBd(3), thatiJfo only question n-as v.'h 
in Council within tho 


ip commercial and Bnancial 
the questions at issnoy and 
bvliig such' rights 'pi'GciscIy^ 
tor. ..appeal to His Majesty iii' 

proceedings fell within Chapter XLV of the Civil 

Coepobatiok -y, Bobabji C. 

•” ... (1803) 2T Boin. ' 

:rt~PresUme^ Small Ctiiisa Comis Mt 
oy a single Judge on. evidenee-^AeVe^al d 


, l«AGLSTi;ATE~I>Afe> 5 .r,vf. ./• „• 

roeedui’e. Code {Act Vot lsb-)J(Jr/ V’,/.- 

/hi a(-C2J.9€(f he. iirceste/ u,id 

the Ihgh Oou,d-Practk^.-.24;J,Cf. 
ir%al, what ts~XuHsdiL-tio7i~--RmlA-itifil U 
rocedure Code {Art Vo/ PM), 


'V 0 f(\ii{ie iij/ /iiii/i 
iimi JuT irki'eU fkj 
ft)r 

(jf eo«rl-. 


. r^pmtkni 
‘‘•'''"’^1 




- „ ' ''n.i ; - 


^ ^'’c■ 

* -K , 


iilil 



r Jj; 


GJJHEMli im^x. 


mWlLEQE^SHlrn 
Imputatmi.\‘ p.ih,f 

Bee Libel 

PBI¥Y GOJJBOIL 
se6 uHon--- Oosh-- 
Ue ttBponfIent\s* 

„ , : jLe i:‘rivy Comicii 

ill!' fippelhiiit; to pay tin* rowpondeat 
MiTs'ju V. Cay 
StlCliElMliT 01' Sm’B IfOB IlJBIA 9, JasaEDAH G 


>upcnor 


eo^t^ of apjdicatiou for leave to apj:}ec(L] Whore an appeal to 
was disDiissod tor want of prosocution, tiio Hig‘h Conrt ordei’cd 

* ’ <^'Osts of tho application for le^i-To to a]>pcaJ. 

i (181)3) Ap. OV 638) MoweL 

.lOTATBAo ■ (1002) 2-7, Bom. m 

have to appeal-^Oompanies ^lemomruhtm of 
\AJI oj lhjo)j sees* 9^ and 10"- Appeal against order foasseS 
f' fd V^oarAarp svfficipnej/ or suhstaniial question of law— 

Code {AgI xrr of 1S82), sec**. o9i, and C) 47— Deere 

ce--aitoe otherwise JH for (yjpecd—Fractife—l^ceedure.l A 
pmiy tor Uie conilrmation oE a special resolution altering tlie 
KMtiimi \ro.s dismissed by tlio High Oonrt. 

.^ired to a]>peal to Ilk Majesty in Corincil. leavo to appeal 
P appeal lay^ under the Idomorandmii of ' 

^ ^ satisM: 


; ' ■'-■was ;opposexl on thos^^ A 

Assoeuitum Act or C'umpwiies Act ; (2) that the pecnnlary test 
(o) Oiai: there was no snbsttuitial qnestioji of law. 

„eit¥'l petition was a “decree ” witlunthodoBnifion 

ot tnat term coMtonu'd m section Si) t of the Code. uwcion 

JJe-7rf, Us to (Uooet, ;o!is (2) and (3), that the only (jucstion tos ■whether the cose 

JpM, ^niipy, nt-iC. iaivliig regard to tho fact that the coniuiercial and Bnancial 
oi: the Comr«in- ought ],« seviotLsly affiecled by tho ^nesiions at i.-s““ 

If) (ho iiupnti.inei- in tuduitt Couip.iiuos geiieTallv of having such ridits nreci‘''eJv- 
<!«, the case onght to be certiaed, as a iltW for aiW to h1« 

rrtoSw'fT&i ptocee-linge foil within Cliaplor XLV of tho Civil 

Ib'WIlLiY TiUBING- OoHPOKAWOJS- k DOSABJI Q, 

"■ ■" ■" ■ “• - C90S)37Bom. 416 

^WByVK’^Rvecuim’—W'ill—Pi'ohate granted to sonic of the cxeeuton—Mxeeulom 
whi> hem lint proved matj call for inventory and aecomtfmn exeeuiors icUlmc ' • 
proved and nm managing the esfa'n. 

&€fKtecPTOs ' ‘ oot 

*/* ^ *’* ^ *»* fcift. ^ 281 

ritOiJA'iy l)r'ry-./,<-itow_r/ admrahiraiwn, dutg on—Leihn of adminidratiem ' 

by sivvivoraMp— Application for 
rpmd ^i/ rfMte-CsKrt fm Act- ( VII o/1870), a&u 19 D, and art. XI of eeh. U 
A I'im.io died intestate leaving two sons who ware joint with him. Part of the ' 

( wwod Sestati. consisted of two snm.s of Ks- 6,000,-. one of- which was - deposited ' 

'Mth llm iJanit ot Kniibay and the other with.'..a, Oeaniei-eial Oompan?. - Both the ' 
ifeuh and tiie taimpany wjhised to p;iy thesa ium unless letters of aaniinistratiou, ' ' 

^ wi*re wtiiiiweflK adiiiKiLstotion 'Wem-'acwdiugly abtaiuedin r^srwt of ' 

tliwrtoil'ioiisof tbcuMl^ sum' 'of '207-2*0 wi^s paid as 

duly Uumm iiiicler fyrfclolo ^ XI, i^olmdulol of (the CJourt l^des Aot (VH of 3870)1 ' ' 

' j oti the gminci ' - 

^ tmt; tiio pn)pi:ffiy in re^pert of wMeh it hat teei pait'wd^ the Joint propertsy of tho 

44IIU. lirt sous »hd h«d 'pMBod- 4o 'the'iatte^fy tlmV*' ' 


S 










■■lilill 

iliilfi-iMSfe 
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tlievefore, under section 19 D of the Conrij Fees Act (YII of 1870) no duty 

Meld, that tlie refund could not bo allowed. The seotb 
probato or letters of administration have already l^een grjnitt 
lee lifts been paid. In such case no further duty is payable 
Iield by the deceased as trustee. But where no\luty has been uiid tlie 

notappi}'. Here no letters of administration Juid I; “ ‘ 

respect of which the refund Wfvs applied for. ..u 

which the Court-fee had been paid so as to bring the case witbin the aud io 

cntitlo the present letters of administration to exemption. 

present case no letters of adiiiinistraiion were nocossarw 

w ^/i oc?i‘T by snrvivorsliip (soot ion 4 of idt; 

V ot ibbl). But when the letters of administration wore miplrnd l;or,ilio 
must ho tfiken to have adopted the ease of tlie Bank of Bombov, .’bat' so ’flu* 
sons were coiieerned the deposit was made by the deceased, and than ]b\vrw hl^ 
estate. Having invoked the iurisdietion of the Court liy incfins of 
the applicant could not be allowed to say that the statemeTit was Inc 
no letters oE administration wore necessary'. 

Collector of Ahmedabad Sav'"cjia3N'i) 

mOXr—QrnhJieaiion of prowy—Memoramlum of jUmHalioii- 

Memovaiidm%ofA,'sonat!on,AetXIlofm)B—OoMpami~ArUvh 

’—(xencmlmesHng of sharekokUrs, ’ 

See Company ... 

: ■ ■ .'I.#*" 

PUBLIC CONVEYANCkS— Zjcfl 0 j-es of—'EnmlnyAd 11 of 18(53 
-loioerofCommisnvnetofPoUoetogmntl!,io^^^^^^ 

-mpmfic Sehef Act (I of 187?}, .j.J- Fc,;ct!cc. 

See License ... 

• . . ■ ■ ■ e**. 

PUBLIC lyOTY—Siihordimte Govermimi o.fflcHr muhhm a. n'ind 

I'in^uieittions contained hi the '^'c-port'-^Mvoiectleji — jfrhilctfz 
See LiaiEL ^ 

of IM 

Bee Eailway Company 

~ ^ If—Not-kc—Pl-a (ffuU'ir,; i„,y.v nolict 

EiiiiWAr Company 

°/ gooi^^^f—ContAic.l—Ji'ormutmv .</' 

Bulm ofOofpmijfoTco,ma>ment of yo<Hh~livA>,mkh,q f 
fft Mhgiml desttmtiOii — Imtruehonn to istatimi mostir to ce-hifih 'J'f,,, , i 
Eaihray Company prescribed eerfaiji piocedurc lur Uic A.f , „ ’a ‘ " 

a^cordanco With, those rules certain goods wow Imnkotl f -m,) '"V • i i 

K" ff T,!-?! -f: ti. s»l * 

Ih gi (on defontois Railway), to JiaYc the gmu.. iv-honkcd fr e ^ 

Ilota, and for tias purpose banded bin, the ' rail «av r.v,.;, , w / "uyTi, 
appluaiion, wind., liowora-, im not in t!i,i form orc,,,,sn.‘ ,v / bi 1 • 

CoHijiftw. , A .iceordmgly sent a service tebyivm to i be stut , « , iL ' tf 
^ askttr liim to rpeboob the goods. The station ia«' or ’ (lb ' 1 o ' ■ ■ ! , A I, 
goods and' ttey were' delivered' at' Biiaalkot Tbc nldrititv i i n’ i. v 

tWpaity;f<Sfdart3gea%'noa4cHvoryat Hut^ b‘ 

*' , , * . V‘ ‘."i 'h'!-'' ^y''v■'yv.O'’ p’ 1, , ‘ Aj' ' 1 I 

, ,, r mVm f ^ , , m ,, , 


only applies wlioi:o 
)n which the Court” 

■ i*esj>ect of property 
soctimi does 
;icen grained othm' than fho^o in 
Therefore, tlicro were no letters on 




keehsm 







abused ilieir 
, and not f(*r 


£^av^\> Y* 6bvo/ Xortkeni Eaihva/ampamj {{mi) 10 Q. B. 648); 
V. /^iqh^Tiai (hu^Ompa^ip ((lSo7) 7 Dell. M, h G. 436); Bar/nall 
Udd A ori/i- Wester d Ilaiheay Company/ ((1801) 7 If and K*. 423) • 
Edihvdp ConiiHou/{{m]-7} L IL 2 Eng. and In Ap. 175) i 
anu (rvWfis V. £/dpnrin^s of the Ihtdii itescrmir ((1878) 3 Ap. Gn. 430} referred 

G.,tj{Kw.\ii ir^xiUiAii OF BvnoPA i\ Gaxdhi IvAcuiUBnAi * (1903) 27 Bom, 

of poods — .Diversion of eonsiqnwad while 
(B roefc-^lhdiverp iu i/)e oi iphud CMOstijim-^LiahiliUof the Eaih'Ja)/ Chmpanpl 
U bookvd a <\ais]gnmeid-. oF guodhi from Ihe 8akrigali Gliat 8tation 'on the East 
iuiliaii Kaiiway to II Kanaptee, a station on the Bengrd-Nagpnr Eailwaj. TOEt 
tlio eon s I gin ii el it vras on ronle to Iiamptoe, U d heeled ihe railway soiYunts at 
bakr^gali huuitmStaiioipio iiotify to the sfatlon master at JCamptee to deliycir the 
eoiis!_ga!iifiit; to plainf'ifi at iShugiiom This direction was given, but disregarding 
the order the stutiwi nuisier at Jviniptee delivered tie eonslgument to E at 
, be idaintill: sued tiie Eitst Xiiduiii Eaihvii »7 to recover compensation 
tetr kihs of gocaLs« 

lidf llfat tiift Ibdlway IWapaii}’ wiis liable in damages r tlio ease was a simple 
ra«r 01 Jiroat'li of no it rad ; the defendant contracted, to carry the goods and 
'uekm* thmn at Nargaon to t\m phuniifi* and failed to do so. ' 

further, tlnit the liability of the Ballway Oompany was not afected by 
ifH} fact that tlio station muster at IChmptee acted wrongly in disregarding the 
iiibliiiiditmH w'hicli he had received from Bakrigi'dlAXhat Station. ^ ' A 

Jieidi Ckrthmv that a plea of failure to give notice under section 77 oftho Indian 
liiulwiiy Act, 18fiU, urged for the first time in second appeal, arid not > supportod 
by any evuitmer Ikit smE noiico was iidt.’givem Ams taken too* into. This could 
Up!, be ri^gariledas a hIuIo demand ns the 'suit wa^diled within two mouths after 

'ilie'mri%'‘'nf ,■ \ l" "; ; ' 

' I , CiiiCAiSANUjUi f. Lvhias' Omi^m 


(1003) 27 Born. 597 
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i5os#es,<!W» as against mortgagor—FossH^on 
ohtmned under an agreement aoM mortgagee— Notice to mortaaaor of ^neh nm.., ” 
mn-Lvmit<dio% Act (XV of 1877)., scLTI, art ilk 
6'(3<9 Adverse PossEssioif ,., ,,, 

. &eMOETG.AGE ___ 

oonsStite^lS'lSot belo «« 

nnjr which the holder, of registered' doen 4 nte^^e^i 4 "Iitl.^^^^^^^ 

The defendants further relied on their being in nctnal possession. 

1 ossession amonnts to notice of ^nnh « . +i ^ 

Ijave, and any other nerson wTin i-.Ko- t tit a.s the jterson .in po.s3.session ma? 

does not do away with the eifor^ of (.1,1,1 of .18 

eceteris paribus it gives preference. fovonr of the registration to which 

Per Ea,%, /.-Section 90 of the Evidence Act d of 7 ^701 „.i •> 
tion of the genuineness of docnmeirfa nn..A..,^ • * i 7, ® ** P^'‘’®"®p- 

produced from proper eustodv proved* to hn-e 

origin the legitimacy of whidi W cireiiii!^4nn origin ‘m-'an 

It is not necessary that the documents Tlrdl hw"’^ Prohahle. 

proper place of de^t- The section in,is s L I v I'- 

the origm of the custody and not on the Listoy ol'ifs’LnS'llicr''' 

bo produced fwm th^pioper cOsto*d\t^”‘^^ requires (hat n doeiiinwit mn-t 

ShaEFUMS r. Govikd 

■ "■ ••• - G& 05 J) 27 iloin. 45 -' 

aocompaniedmith possession- 8 tuetutLttlttZtZT!‘l-^~F^^'^^^^^ 

possefton-Fossmionfor purposes dee,/- Effect o/‘ 

pirelianr to inquire as to nature ofpossesiim, 1 (it Ihf I, ¥' 
Eevapun mortgaged the land.s in suit to <he rJl i rt “W.G'tli .Inm,, lap)' 
the latter on the 28 th June, 1876 , leased thenf Lit .po.^ssims, and 

year.. The second defendant remained in wmsossVu! ' for one 

expired. On the 3 rd December, 1878 , while IS L 2 «?“i *'=“* 

lands as^ tenant, mvapnri sold to him fdofemtutof w 


h I l':l i 

i.i 


lorue, ana owH« to the death of Bovinnr! tmAvtfhvn 

>'I>eimabsri ,ms,. m heir of EoLiLirFRo? 1 Vl ”'•! ‘'’‘‘‘■''‘f- «•' ihe 8 th 

•inortgage.'df 1876.,lby a,regiBt0rS diedtoltl,! • J'i'diTnption ,f„ t},^, 

; to thepldntiS'the.gwiona. .defe'nduiifc TOsLiinJ' ‘^'rto, of this sai,. 


isiiiiaii**^ 


-i 4 .Y, p, / 
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tiic lirst defondiiui. The lower Coiuts passed a decree for the plaintiff, holding 
tlKUJns registered (lood gave liini priority over the second defendant, whoso deed 
was \ I n regjsteret I On appeal 

Jlcld ^(reversing the decree of the lower Courts), that tho plaintiff s suit should 
ho dismissed, lossossion in certain eases, for the xuirposes of notice, has the 
saino eilect as registration. Ibe plaintiff at the date of his purchase had notice 
oi the possession of ^ the second defendant, and that being so, it avas the plaintiff’s 
duty to nniuire of the second defendant under what title he held, and if the 
puuntiii hrul done so, Instead assuming that the second defendant was still 
10 f d ing iiiercly as tenant, ho would have discovered that the second defendant 
had purehasod the land. 

... (I90S) 27 Bom. 408 

UiblRATION ACT (III OF 1877), secs. 40 and 50 — I’^oldleaifG — 

;pi}Mes,n&ih '•UjirG^^Kd.GrGd lemc — AdmisaihiUt^/ in evidence — JSvklence Act I of 
1873, see,^, 115 c(nd Vii}-^Xfmidlo}Yl und tenant, 

LaNDLOED AND TenAKT .... ,,, ' A** '■515" 

kS JUDICATA-^^Cimi Proaedart) Oode(Jci XIV of 1882), vec. 1^—Siut for 
mreytm (f mmuiemmee-^Former .mit for arreari for a dif&rent pewd*— 
Oo'iiiluui-'iiff ^uuraniW'‘'^Fie(ui 0 >ffs h}j ernrcly denying liability iu a unit do 
mt opemie m noUee of rmiKttkm of rnr€ti/ship--^0onlmo^ (Act JX of 1872), 
see. ISO.] By a settloinent executed in 189'd the first defendant agi'eed finter^ 
aim) to pay raaiiiteiumce to the pLuntiff (his wife) at -the rate of Es'. 91 per annum. 

The scemid d.okmdnit signed the deed as surety. Iu 1898 tho plaintiff sued 
Ijoth doffmdants to enforce licr rights under flio settlement and (fnter for 


against both the (iefenukuts, but aw to tlic payment of arrears of maintenance the 
deeveo was against Or.* iirst defendant; only. Tho second defendant appealed 
against the decree stv fur as it was against him, contending that the settlement was 
iml iu any way liimllng on him. Tho plaintiff tiled cross^objections to the decree, 
contending that the He<a>nd defendant ought to have been held liablo for the 
arroa-rs of mainienauco. At the ]iea.riug of tho appeal, however, the plaintiff 
withdrew lior cross-objections, and tlic decree of tho lirst Court was coiiHrmed with, 
costs. ’ ' • ' ' ' 1/'.. 

In 1901 ilio plaintiff Hied against both defpdants to recover arrears of . 

Toaintoiiancc for two years and nine months, commencing* from tho 27th September ’ ' A 
1898. The Hccoud aefeiidant pleaded that, inasmuch as he had not been held ' , 

Ituliie for maititeTia,nce in ilic lorio.er suit, the plaintiffs claim was resjaMmta^ '' '' 

The lywer Courts passed a decree for the plaintiff, holdingthat her claim was . 

On appeal to tho High Oouid, ^ 

Mddi ct*iiiirraiiig the docreo o! the lower Courts, that the pkfiitiffs - claim ‘ ’ ‘ 
ngiiiiHi the siH50ii«r,dofhndarit in this suit \Km m\ m judimla. Tho only point /y 
itiiki mm ndkii'ia agaitwfc her by the foraier suit w'as her xught to the arrears '■‘''“h.'''', 

ihewii elaiinad) but that dkl not bar her right to sue , the second defendant as I’jicM 
Biivoty in yespeet of tlw siiteeffueiit arrears elabnod in the present suit.' ,, -''h-;,, y?;. 

If. wjis cojilemM JW the second' defendant that the pleadings in the former’" 
suit oiKfrated m notice inidor section 139 of the'. Contract Act (lAof 187 % and 
put fill cuiii to Ills' con iTacIf of guawntett. , ’ ■ ; 'i ■' ;'i*j ^ ^ , , _ . 

Held, i.haf the denial by 'the second defendant of hk dkhlli tj’ in the ^ pleadings ' dfkffid'f) 
In fimt sttili wm made for the pUipoHcs of pleading and could not ‘have any other ;| 

©ffeefe limn was given to it in the suit itpself* II ebuld ndfe operate as notice undei? >: , ^ ' ’I 
' fidettet IBlhff the Coiffmct \-''y \ ^ / dv-'./y 
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SANCTION TO PEOSECUTE — Sanction (jmnted hj EcglMrar — llemeaitou of 
sanction'^Ohief Judge can revoke it as a g while ojjkcr — Jurisdiction og Small 
Came Court to revoke the sanction — Presklcncj/ Small Cawse Coia^t Ad (.17 F of 
1882), SCO* 35 — Criminal Frocedurc Code {Act V of 1898), 195 — Small 

Cause Court — Eegistrar of Small Games- 
/(S'c<3 Small Cause CWet ... 

BECGN'p A?mAL-^Mtm--Bailwag Ad {IX of i6dy), m,}. 7.7~-Pha of icad of 
notice whether allowable -^Fractice — /lallwaj/ Ooninanj/ — Conshjniibmi ff goo> S 
— Diversion of consignment ^oMle cn route— I) diver g to the orlginai cousfmco— 
Liahllitg of the Railway Gompanif. 

Railway CoMPAOT ... ... ... 

SECRETARY OE BHATB—Llahilltg of to he sncJ—XotiiC of r if If whui is suf/kkui 
— Civil Frocedure Code {Ad XIV of 188:3), fcXYx*. IIG and Fill— Ad ^f Stale— 
Jurisdiction --Defamation in Government licsoluliOti—Uoveruor and Alcmhcrs 
of Cotmcil, liahhity of— Government servants^ ponxrs of Govcrnmeul ovar—Lfa- 
hilitg to he dismissed or cens^ired — Dlscm'enj—FrhnLcgc—Frmlegcd docvment— 
Official communication ahsokitelg privileged. 

JUEISUICTION ... ... ... ... ,,, ] 

SESSIONS JTJDQ'E— Charge to Jar?/ — Sessions Jifclge—Jllsdin rlfm— fiOolhUMilU: 
evidence— Criminal Frocedure Obde {Act V o/'i898), sccs> ■{18, 123 (2). 

CHAEaE TO JUEY .0, ... ... 629,0 

S:MALL CAUSE, COURT — Begisirar of^ Small Cause OouHSanctlon to proM>cnic 
granted hg Begistrar — Bevocatlon of sanation — CJikf Judge can revnVu ii a,s a 
gmhlic officer— Jurisdiction of Small Can.se Court to rVoke ike sandiai— 
Fresideneg Small Cause Courts Ad {XV of 1382), tlo— Criminal Froecdure 

Code {Act F of 1898), sec. 195.] The Registriir of the Courc of ShuUi Caiisos has 
authority, under section 195, danse (1) (a), of the Chhiniiial Troeoduro Code fAri 
V of 1898), to grant a sanction for the prosecution of an offeurt* uudei- section IS2 
of the Indian Penal Code (Act XLY of 18()*j) as the pnllic oHjc.m- tMoieonaMh 

is competent to the Chief Judge oi; the Court of Small l wdo'o Ilf.’ 

Begistrar is by law subordinate, acting as a public servant, to revulo? sruvtiou 
giantod by the Begistrar. But it cannot be revoked hv the Siojill Caiii’*# I 

composed of one or more Judges. 

In the matter of QoYEEmAJSDis MBmiH ... * U‘02) f; 

— ' — —Frosidcncy Small Oaiise Vouds Afd (XV nf .'X'c.v. fi 

and dS— Decision hg a single Judge on tmLiu of oV‘'Ay ' /Y*// 

tile ,Tu.l}{es ..f llie Pivv<i(i!i,,v' 

Un.so Court at Jioinbay haviDg dismissed tlw pkintiirs huit mi (iio in-i.lu'itcn ih,, 
deoree of the Judge was reversed by the Full C'ouri (oo:i)p,i<ii i of in.j vA’ 
being manifestly against the weight of the evideiice on iw iipplimibrn bv'.ii 
jffi under section 38 of the Presidency Small Oau.se Cumi i A.'i (X' of'lShs/. 

A question arose as to whether the ileelsion of tiw fit!! C'mua. 
and void, there being nothing in the rules framed lutder .'.vjimi !( Xe 

providing for the exercise by the Full Oonrfc coiiijmH’d of ttvt.m nior.: 
any powers conferred on the Small Cause Court. ’ ' '' 

■ SeM^ that though the rules of prosodnru and pr;wtH,v it!' the s iiail 

r Cause Court at Bombay were siienfc as to the eserdM. bv the I’nil Cuni-i, eoV*’ ^li . 

, of more'ihan oM Wga of any powers under the A..'i: it did ,u,t f,.!i,„v ilni. tu 

■ sitting rfthe PiiU Court wore therefore >i/hv r/m. '(ii,nj,di im rnl,-, nw 
framed a^to the procedm-d to he followed, atill by i.mg pmetii-..' t},o pro, ...lutoi , d 
•become nt^ll-defined and fully known, the pRietict) iwing tlms if f»ii (|,„L 
should consist,^ tiye Mges—th® 'Chief Jtulgc, andiu'fiw aiweiyt. Uie .-eniur 
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in i'asojj lu which tho nolcs of evidence are snilicient to enable tlio I'liU Court to 
n.udertrtko that review aial of setting aside a wrongful dismissal of the suit wltero 
the decision is manlfeytly against the weight of evidence is not conti'i'iiy to law. 

.Aiu‘)ESinu ... ... (1903) ii7 33om. 

Ei.UFlO llELlEt' ACT (I OP 1877), sko. 9— S0o■C/h;’}orAs^^r&.sv^^il — of 
— Jpi’ihuiilon for n-mo-Citl i>f olMriodiosi regUtcred as a siiii — 
ifieriiuhi arisLig ia ,sHvii sndt — Cicii Proccdfcre Code (del JlIV of ISS'I), 

Mjc Civiii PiUjCKuriiK Cons 

« — ^ — S9 — Bomi—SaU to hive ifio bond 

iiJJmllled iwd^JJnukttiQih'^LhnltM^^ Ad (dPF ^/18‘77), sch » .//, tod* 01. 
ihVwj LmiTAXiujN Acr ... ... .»* .*» 

**..•««*»* / 0 fc/f Ire — Pi'orfJn~re — Ponding 

.''eP b‘;>^cd ^vtd/o‘ (Ifenro /;t Ihe fu'4 imit—Canedhdion ofindm- 

/"■'Mfllt.; ■; . • 

&'elbuiTJCK 

-hi-— /hue / — IJUjft Court Itules, 
A’b, ,>77A P' r 'Eussv/!, /.—Under ink* .177 of ihr iUgh kbait Pules all appliea- 
ikmH 'uiiiier sort ion 4.‘> c»l: the specific Kelief Act (I of 1877) shouki be made by 
nicdinii anti not by petition. 

Ui’j.n r, Ta.ia Kooea ... ... ... ... (1003) 27 Bonn 

— »-,« T ( ..i , 5; t, 1 j. , t X n i) 6 '--'Injun cUon--’-*Tmpo’‘ 
iMr^j hlpin>viltitu ia rcsirtfin A'uil brongbi bjj difcnduni In i/io Bnutll (JuMsc Courf"^ 
Cidi Pmxdnno CAcA'# a'cc-.v, ded, iOA 
iSm L%ir»xxoN 

' hQ^Phdtid JlmiklpidUg-'-Ilu mo- 
tif, Jhn injmndio n'^*M('driwmg /eiv/ o/knv, ' 

^Siv Is^j'Surun M , ..A ‘ 

iVMP-imUan Skfmp Ad (II of 1800)5 1, ads- ;2% 

-^J,dkr a dibior (iidhoming juipra'ent to Mr orediior af dm h Mm 

{ihoMltrif faj a ' ilnrS fWim.J 'Tlie defendant axithomed the idaintlif, Ws 
iUvdiiuiA lf> fecVivc a sinn ol* money on Ms tiohalf^ 'due, to/hiia hj ;the Panjmpoi 
awthor'iiies at Bhiwandi, by a letter Avbkh ran m follows ; r 

To*— T jie Daboga o:f tm PAsro'EAKmrPhiwandl ' ^ , 

h dim 'l^in Hidia of Khonh heg to apply -Ahat I have oompletel;^ MfilW 
atjfreWmmt to Hopi'dy fodder for Samval year 19Sb% and tlmt.th,^ sum of -Es. dtje 

’ to HIV, if, II attcfmuU shonkl be made over on my bcliMivto .^het^ hiangaldas Bhaii'in' 
i io will 's'ijg'n on my beiialfj 'ahd 1 dDnsent tp^ his doin^ so. ^TMs appHeation for tho^ 
/fU iHi/a is given in Vriting. It Is requested you will accept it — Ofeh Mmth 1000. 

'(Signecl) &Atr '.H awav,;.;;. 


, ti, I-, 


''OV> 't''0,Of-rtr;>av': 


‘ mr 








Pas® 


Tills letter was written on ail unskunpcd paper. On a reference by llie bub- 
' ordinate Judge to ascertain tbe ref[nisite stamp njion it, 

Held, that astlie document in r[iiestion effoefcod a transfer of property by defend- 
ant to ins creditor (plaintilf) in consideration of a debt due to the latter^ it teil 
within the definition of conveyance in the Indian Stamp Act (II of lSt,9} and 
should be stamped as such. 

' ■; ' ... , ... - (1*^02) 27 Bonn 150 

STAMP — Bill of exoliange, — Buffi^ienej/ qfslanip — Cotidriidloii of In 

determining the question whether a particular instrument is suJiicleutly staiupi^d 
, the Court should only look at the instrument as it stands. 

Hamen v. Mahomed Gkonae ((18S9) 16 Cal. 432) aixd Mo^allJank 

Scotland y. Tottenham ( (1894) 2 Q, B. 715) follow'ed. 

-Bamchandia -■: ' J'V'b!... , 

' V' ‘sec^, 48 a'iid 54 --Accomt — Barred item — Interest not allowed on barred item oj 
account' — Limitation — Suit is instituted when plaint present ed* 

, V See Limitation ■ «*& •*»■, . ' , \ . «»» , 

STATUTOEY POWERS — Acting in excess of statutorg powers in voustmefiou^ of 
railway. 

Railway Company 




See Hindu Law 

: -CP.-YSfifi), ■ Siiids.. 179: anD'- 269— 

t inmoveable projoertg I y administrator of deceased person — Title-- Ad m / nisi ra tor of 
trustee — Title of assignee of administrator as against c>jsfui gim ibv’orb//, 

, . y, , ; \ See Administkatob 

SURETY — Continuing guarantee--- Pleadings Ig rnreij/ dengidg IhthUiip in a / >U ih^ 
not operate as notice of revocation of surelgship — lies judicata — Ckdl Proeedun 
, Code J^cp XIV xf dec , ybr arrears lof: 
fsr arrears for a different period* 

S^ee Bes JumoATA 

v::'v::':'T®iKpLE, .EBOPMBT^---Mdnager--Trmlee--Lea:se : 

qmnt manager to recover the pro2)eHg—Ackwrso imsessiQU-^LmUatmi *M LPF 

of 1877), sell, 11, arts. 134 and 144 

Limimiout Act 

TlvAlSTSPER OF CASE from the Court of Ihc Besidtvd id Jtb.'n to ///-' Ilbg) Coarf 

^iTlUlsfsPEROtRROP^ sijc. onml 

P ^'^^'idor 'Statute ISlis., c* o -‘WrtiuduIeM cvarr^fiu*^*}- ’^Suii hg one *piddtuf 
;g - : iosetcmm deed---aredUor mot a jtuIgmenkcrcJdtor^^^^^^ ruder wretloi* 53 of , tin* 
^Trtosfer of Property Act (lY of 1882), a creditor mav sue to not wklt 
d /executed by his debtor, by which ho (the creditor) is chjfkmlcd, ilefaitn! itf doiay* 
phcugh^ he has, not obtained a decree for the debt in lUsiieei of wliieli Jui im' si 
such/a. creditor can only sue on of himHidfaiiil all rdktr 


^ ,Isa:VAr«.4EyH fm^W! !. 
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several creditors. Immediately afier lus death his sons mortgaged liis property to 
Moti Gelaji, ono^ of^ lu.s creditors. On the 11th Atigust, 1897, another 
eretlitor, Jaitki Knpaji, obtained letters of administration to the esiate of the 
dect?«ised, and, as such adininistmtor, sold the properly to the son of the mortgagee, 
tiie^ latter Imving died. Siibsequently tiio plaintiffs obtained a money decree 
against the estate and sucid to establish their right to attach the property ’alleging 
llyit the sale void nnder section 5S of the Transfer of Property Act (IV of 
Tli .0 lower Appellate Court held that the purchase was for value and that 
there was no evidence of fraud, and it dismissed tlie suit. On second i^ppeal, 

^ITeld, (iiffirining the decree) that the sale -was valid. The fact that it was a sale 
of tlie wJjole of the property of the deceased to one of his creditors iiiado no differ- 
ence. The only qnestii>a vras whetlier the trans.^'iCtion was in good faith. The test 
of good faith in .s-ach cases is wlietlior the tran.sfer is a mere cloak foi* retaining a 
benelit to the grantor. Gn the iindings of the lower Court it appeared that in 
this case it -was Intended that the grantee .sliould have tlie property and keep it. 


ISI’aTIIA "y. Maoanoh'anb 


(190:l) 27 Bom. r>22 


TKA-XHFJdh OFPROPEirrV ACT (lY OK lsS2), secs. 58, cls. (/>), (d) and 

fruetiiarii muHijfafje^S'hupie — jhiomalons mortifa(fe — 8nif hi m'Od- 

gttgeesfop reeapenf of tlchi imd Ui, chfauU uf payment h/ ^mrUntqors for fore- 

1 k ..... /'IV J.3, ^ 1. _ • _ 



'Wk 


tlie mortgaged |n*opoi*t.y over and abovo the Government assessment, (2) It 
also contained a personal coA^tmaul by the mortgagors to pay the morigage-nionoy 
and an implied agreennmt: that in the event of non-payment the property should be 
s^'ild (the debt to bo recoviu’od from tlie mortgaged land and from the persons o.nrl 
from othor property of tht? mortgagors).' 

Borne time after tlie datcr of the mortgage the mortgagees lot out tlie mortgnged 
property to the mortgagors for a certain term and before the expiration of the 
term, the mortgagees brought a suit for the recovery of the debt and in default of 
payment by the inoiigagors for forcelosuro and possession. 

Midi!, that, owing to the proviso (1), the mortgjige was usufructuary within the 
ittoardng of danse (d) of section 58 of the Transfer of Property Act (iV of 1882), 
arid owing to the proviso (2), it was a simple, mortgage .under clause (5) of the 
section. The transaction was tliereforo an anomalous mortgage provided for by 
HcctliUi 98 of Act, being a eomhination of a .simple moregage and mitfriiefcuarj 
nmri gage. 1 ii such a ease the rights and liabilities of the parties must be determined 
by thi’j coiiliTict as evidence in tJie mortgage-deed and so far as .such contract does' 
iiCft eitwnd 1)y local usage, 

'r'lkifL 
they 

„ stHime.i , ,, .. 

the luort'gaga^moiiey and to obtain a decree for sale of thekortgaged property.^ , , ^ , 

AMA&ciiAKb K'ltA 3fmLm ' . y... ' ‘(1903) 27 Brm OfiObV' 

Attentat im cf 

(fihe word atifMkS *'-^AiteskiHo}fin Mojpresmee of Me mork 
mmr « ffer irndm reeeimi from /dm mrmmi mhmwUimnmi offm oigumufed ■ ' ’ V,Kj 

©vidcfiiw tliiifc ■ non© lOf the attest-'-o . it * ' ‘ly'-r.'hn 

ili6 c!v«l hj: the moTtgagoiV'brtkiwihl have attested merely ^ on , the- mortgagor s 

uu.i*i»atnw4. , Thi't kww Courts, 'hold 'that 'tlik "Was not sufliciOift /yy 
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tlaat tLe attestation was sufficient. A inortgage-deod is attested "ivltlan 


tlie meaning of section 59 where the witnesses have signed iHn the presonc'o <d‘ 

or after liavinn* received froju Iiim a pcTsonal aclaiowledgmont of his 


mortgagor after haviin 
signature. 

Ahdid Karhn v. Salmun ( (1890) 27 Oal. ipO) dlssentol f rom. 

EaHJI ILvnXljilLU' t?. lUl IhUlVATI 


''(19'02) 27'1]c>in.:9i;': 
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(IT .OF I8S2)5:Segs. S8;.84a'Ni> 

I ' Medernption — Interest on mortgaffe-dcht — Whon interest e eases to 

^ hy mortgagor tinder sec* S3 of Transfer of Proper! g Act (i J ot iSb2) - D.ilp 

mortgagor mahing siieli depo&U ndien morigagee is a pm for — o/ 
gxmdian ad litemd] On the 25th Ootoher, lb03j tlio plain! iif ]kis<< u .i nanigsgi" 
deed to the dofeiidant, which inovided that in case of ledc-ji'ipiioii pp; iii’a,g<o* 
should -ptiy interest for the whole year in winch such redeiiiprinu slioidu take pl:n y. 
On lEo 12th Ocfcokn', 1899, the mortgagor, with a view’ to ^ivderin. dvrK>rdic;l iii 
Court, under seotiou 84 of the Transfer of Pia'pei'ty Act (1 ol'^lSSd), lis* rniir; id 
'' ; . Es. 2,000 which w’as the whole amount due on the mort-gigo foi’ die then eun'i-Bi 

year ending 24th October, 1890. The mortgagee was t lieu deed, ami his son pnl 

heir was a minor', and it was therefore necessary tliat fi gimrdiiin ad Hi cm dnuttil ho 
p'; axpointed to receive notice of the deposit as required by 5'ocrinu S’. Srep- were 

j accordingly taken to appoint the minor’s mother and sui tlie IS’th AViveemi-t-r, 

1899, she was duly ap^roui ted guardian ad litem. A'otioe was iheu uu-ved up^a 

her, calling on her w'hy she should not receive the deposit. The nv,‘t.;i.v was made 

returnabla on the 9th December, 1899, on w’Idch day she vefu>,ed to aceepv t!ut 
deposit, on the gTOuiid that it did not include the interest whkii itCvwr^l, thus 

for the year commencing 25th October, 1899. Tiio do|msit eiO.;S,HpientIy 

returned to the plaintiff, wdio then filed this suit i(tr redemption. I’he Snbi 
’"'Judge passed a decree dii-ectiiig redemption on payiacmfc to the deiVudanl of 
Es. 2,000 and also interest for the year commencing 25th Oricber, iStnh Th.* 
District Judge varied this decree, refusing to gi\e the addiiional 3nter<.‘st, 
that ‘'on laaking the deposit the plaintiff (mortgagor) had dune uil lhat iiiul h- 
done by him” to enable the defendant to take the deposit out o£ Court as provided 
by section 84 of the Transfer of Property Act (lY oi; 1882) and ihat iherjd’oro in* 
terost had ceased to nm. On appeal to the High Coutt, 

Jleldy (reversing the decree) that the dofeudiint (moUga.gee) eutitUd to tin”* 
additional interest. The defeudaut (mortgagee) v/as tdinltiur. It \v;v> llu-iVUro 
requisite that a guardian ad litcni should bo lippuiuLcd both to receive .sirrvic.e 
of the notice of deposit under section 83 and t.o taice the depo&lr mil of Comi. It 
could not bo said that the roorigagor (plaintih:) iiad cuiufilctcly p.'nbrme-Ur'.s p.«ih 
until he had procured the appointment of a guardi.an ad lid Uf Ibr liie e,l;ove r/rntjcso. ' 
This was not done prior to the 25th Oc*to])Lr, 1899. Cuu^eqJumii v tin* n,.; i r-rnm e 
wras entitled under the mortgage to the intemst for the vi^'ir cuiiiimmciug « a" thil 

c-k'; . 88,:.,..;; 






, Lease— Tenant holding ouer— Assent q/I and lord ■ 
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, jllamiil will* , . 
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(,'>j>tS. WilOll till til 0 ' g|j,|f|,x* 0 |^g' ^-C ■ 'r ' 

It ^r ,s coutondea that the -idontinn „c - ^ ^ : - ; 

TaUn.Ur t.mily h, re.paet to vrhosfvatan the ^ 

. that tho sDsad did not nroh!K;i- t ™ ^ granted, was invalid. 

«u quostion was valiii. adoption and that the adoption 

^«°hahdba:,( 1903 ) 

V"r;:,f 'S,; «■ *-" ">■ 

VriDpVV’-Odiff/ii J/CWM, 

0‘i«2,s*,V7J>W. /('j 
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<i-ov ^10/ oo,r7 fr>/ ium^rf tl'r^ who 

»^<>>'<>l'‘‘it>l<iiti! mu, laijin;) the estate. ' f''°>n p.Tccutors wJio have 
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